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The purpose of this article is to give an overview of numerous ethical rules that come 
into play when handling a personal injury case in Virginia. The piece is written from 
the perspective of the plaintiff lawyer and will be geared toward a standard automobile 
negligence case. The intent is not to exhaustively cover all ethical issues in an accident 
case. Further, this paper is by nature a broad survey of issues, more than deep analysis 
of any given issue. 

Note also this work reflects the ethics law in place as of the time of this writing in 
November 2011. The Ethics Committee and the State Bar Council have adopted certain 
amendments to the current rules which are now pending before the Virginia Supreme 
Court.

Seeking new clients
There are many ethical rules about how you go about getting clients including adver-

tising and solicitation. Some of the highlights of these rules are as follows:
You cannot directly solicit an injury victim who has not sought your 

services, in any way that is fraudulent, deceptive, or has substantial poten-
tial to be coercive, intimidating, or overreaching. Rule 7.3 of the Virginia 
Rules of Professional Conduct (hereafter the Rules). Direct solicitation 
barred by the rule includes phone calls as well as face to face contact, like 
showing up uninvited on the doorstep of a family whose loved one has 
been killed in a car wreck. Just as with all ethics rules, you cannot have a 
paralegal or investigator do something on your behalf which you cannot 
ethically do yourself. 

Advertising material which is sent to a prospective client including e-mail, 
letters, or flyers, if you do not already have an existing relationship with 
them, must have the requisite warnings on the correspondence and envelope 
in the size and particular manner set forth in the rules. Rule 7.2(d).

On your web site or yellow pages ads, you cannot make claims of com-
parison to other lawyers which are not factually substantiated, and no bald 
claims that your legal services are “better” or “the best” are supportable. 
Rule 7.1(a)(3). You can say, however, Jim Lewis has been named a “Best 
Lawyer in America for 2011,” if that is true and the accolade is from a 
recognized group with the year(s) designated. You cannot say that your law 
firm provides the best personal injury law services in Tidewater. 

Any time you are talking in advertisements about your case results, you 
must put in the required disclaimers in the required form to the effect that 
every case rises or falls on its own facts. Rule 7.1, 7.2(a)(3).

Duties may be owed to a potential new client even before a formal relationship has 
been formed. So, if you receive confidential information in an initial consultation with 
a client, you likely owe them the duty of confidentiality even if they do not hire you. 
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See Legal Ethics Opinion (LEO) 1842. This LEO 
notes that conflicts rules may also be triggered 
even before a contract is signed.

The fee contract
It is permissible and customary to handle a 

personal injury case on a percentage basis, often 
called a contingency fee. Rule 1.5(c). The lawyer’s 
time is paid for at the end of the case as a percent-
age of the client’s recovery. Contingency fee agree-
ments must be in writing. Id. The fee agreement 
must specify whether costs and expenses advanced 
by counsel will be paid from the recovery before or 
after the attorney’s fee is calculated. Id. So if you 
intend to take your fee off of the gross recovery 
(before costs are deducted), the fee agreement must 
so state. It is important that your fee contract define 
the scope of representation which is not that dif-
ficult in the context of an automobile accident case. 
I recommend that your contract indicate whether 
you are only agreeing to handle the case for the set 
fee through a settlement or jury trial verdict, and 
not on appeal, to prevent misunderstandings if a 
case goes to that point. We keep our fee contract 
extremely short and clear. We like this because it is 
less intimidating to the client. Some other lawyers 
choose to have multi-page contracts specifying 
many more aspects of the relationship. 

A recent trend has been to include interest charg-
es on cost advances. Such charges are permitted if 
fully explained to the client and agreed to in writ-
ing at the start of the representation. The interest 
rate must be reasonable. See Rule 1.5(a) and (b).

You cannot normally take a percentage fee 
on an uncontested medical payments claim. See 
LEO 1641. We do not charge any fee for handling 
uncontested medical payments claims. If you are 
going to charge anything with regard to uncon-
tested medical payments claims, it can only be an 
administrative fee. See id.

Client confidentiality
One key aspect of the attorney-client relation-

ship is your being able to assure your client that 
they should be fully candid with you as they are 
protected by the attorney-client privilege and the 
ethical obligation of confidentiality. See Rule 1.6. 
You want to have the client tell you everything 
starting in the initial interview that may help or 
hurt the case. Explaining how confidentiality 
works is key to getting them to reveal potential 
bombshells which could mess up the case later if 
the client held back the problematic information. 

If there is some friend or family member with 
client in the initial interview, it is important to 
explain to them that for at least part of the meeting 
it needs to be just the lawyer and the client so that 
there is not a waiver of confidentiality and privi-
lege. If the client prefers for you to share most in-
formation about the file with their spouse or other 
person, including sending information back and 

forth through that person, it is good to note that on 
the file so that there is no question that the client 
gave consent for that sharing of information. You 
can reassure the client that as to the key decisions 
in the case like settlement authority that you will 
want to hear it directly from them. Reconfirm also 
that on anything sensitive, or needing privilege 
protection, it may be better not to have the spouse 
present. 

Initial file opening systems
Conflict checks need to be done prior to moving 

forward with any representation. See Rule 1.7 and 
1.9. The conflict check needs to be not only as to 
your individual current and past client lists, but 
also that of any other lawyer in your firm. 

Protecting the statute of limitations is one of the 
most basic, but most important, aspects of handling 
a personal injury file. See Rule 1.1 (Competence). 
The two-year Virginia statute of limitations in an 
automobile case does have certain exceptions such 
as for minors. Virginia Code §8.01- 243. If the 
wreck happened in a different state, or if causes 
of action other than regular negligence/personal 
injury are involved, the deadline may be different. 
After you determine the applicable statute(s) of 
limitations, it should be calendared in at least two 
different ways, i.e., on some kind of paper system 
and on a computer system. Finally, any statute of 
limitations tickler system is only as good as the 
users, so you need to make sure that your staff 
understands what is expected of them to make the 
system work, including to bring to your atten-
tion the paper and computer statute of limitations 
reminders. 

Conflict with multiple persons  
in same accident

Example A. Two potential clients, a driver and a 
passenger injured in the same vehicle, want to hire 
you: what do you do?

It often happens that two people contact the 
plaintiff’s injury lawyer both wanting to have the 
lawyer represent them for the same accident. Typi-
cally, they are relatives or at least friends. Let us 
use an example where a husband is the driver and 
his wife is the passenger. Both have been injured, 
but the wife/passenger’s injuries are worse. The 
question is can you represent them both and as a 
practical matter how do you proceed. The rule to 
consult is Rule 1:7 (Conflict of Interest: General 
Rule). The rule prohibits concurrent conflicts 
where the representation of one client is directly 
adverse to another or where duty to one materially 
limits proper representation of the other.

In the husband and wife example, the issue is 
going to be whether representing both is violative 
of Rule 1:7(a) and if so whether there is a way to 
disclose and waive the conflict by consent under 
subsection (b). Another related issue in this situa-
tion is the confidentiality rule because if the lawyer 
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gets confidences from a client, the lawyer cannot 
reveal them if harmful to that person. See Rule 1:6.

So in figuring out the conflict of interest ques-
tion with the couple, the lawyer has to be careful 
not to create a confidentiality problem with the 
potential client that counsel does not choose to 
represent if there is a conflict. The best thing to do 
is to explain to the couple that you need to talk to 
them individually for reasons of lawyer ethics to 
protect both of them. Then you begin by talking 
to the wife alone. You start with the wife because 
she has the potentially better case both because 
she is a passenger who is incapable of contributory 
negligence in Virginia as well as the fact that her 
case may be more valuable because she is the more 
injured person. The key question is what did her 
husband do wrong, if anything, behind the wheel. 
If there is no conceivable way that he could be at 
fault, or even be accused of being at fault, i.e., a 
rear end collision where he is fully stopped before 
the impact, then perhaps you can figure out a way 
to represent both of them.

However, the more common scenario is there 
is some potential for allegation by the defendant 
of fault by the husband/driver. The exploration 
of potential future conflict under Rule 1:7(a)(2) 
requires imagination and experience in such cases 
to map out how the cases will likely proceed. For 
example, let us say that the husband is pulling out 
of a shopping center onto the main highway and 
the question may become who had the right of way 
between the husband and the other driver. Then, 
the best bet may be to get permission to have the 
wife hire you and get another lawyer friend from 
a different firm to represent the husband. This will 
avoid any current or future potential conflict under 
Rule 1:7(a), if the wife must consider a claim 
against the husband, too.

Be prepared by having a friend at another firm 
who can help out in this situation. The trick is 
to make it as convenient for the couple as you 
can perhaps by inviting your friend to meet the 
husband at your office at the same time that you 
are meeting with the wife. You can explain to both 
why it is that this arrangement to have separate 
counsel is in their best interests. You want to do so 
without getting any confidences from the husband 
which could be problematic under Rule 1:6.

A different outcome may obtain if the wife, 
based on facts known to her directly, states un-
equivocally there is no possible negligence on the 
husband. Then it may be possible to represent them 
both although it may not be the wisest course. In a 
red light/green light case it may be that the wife’s 
testimony would be that her husband had the green 
light. If that is her rock solid testimony, then she 
may be unable to make a claim against her hus-
band under the Massey v. Firmstone, 134 Va. 450, 
462, 114 S.E. 652, 656 (1922), doctrine that she is 
bound by her own story and cannot use other facts 

to contradict it.
Even if the lawyer believes there may be a con-

flict under Rule 1.7(a), the conflict is waivable un-
der subsection (b) if the lawyer reasonably believes 
that he will be able to provide competent and 
diligent representation of each of the clients, and if 
the lawyer is not going to have to assert a claim by 
one client against the other. If the lawyer feels that 
subsection (b) applies and the appropriate warnings 
are given to the clients and confirmed in writing, 
then he can proceed. “Memorialized in writing” in 
Rule 1:7(b)(4) means at least a confirming letter 
from the lawyer to the client, but the better practice 
is to get a signature on the disclosure and consent 
from the clients.

One problem in conflicts analysis is that (litiga-
tion and marital) situations change. The lawyer has 
to really think through all of the implications of 
what may happen in the course of litigation before 
going the disclose and waive route. For example, 
in the rear-ender case, what if the defendant in 
litigation ends up saying that the husband driver 
jumped over into the defendant’s lane just be-
fore the collision happened. This may make the 
husband/driver potentially negligent and at fault 
jointly and severally. Now the wife would poten-
tially have to consider a claim against the husband 
in case that defense theory held water with a jury. 
The lawyer has to hope that this defense theory 
does not first surface after the statute of limitations 
has run to add the husband as a defendant. If the 
facts do evolve this way, then the lawyer may have 
to get out of both cases at that time because he is 
no longer within the safe harbor of subsection (b) 
because he may have to file a suit against his other 
client, the husband/driver.

Some of the biggest obstacles to doing the smart 
thing and sending the husband/driver to another 
lawyer include the lawyer’s desire to handle things 
most expediently, not to give up fee, and not to 
want to annoy the prospective clients with techni-
calities. None is a good reason to get into a poten-
tial ethical problem. It may be more trouble and it 
may require some explaining to the clients why it 
is necessary, but it is almost always better to repre-
sent only one of the two persons in this scenario.

Example B. Three occupants of a car rear-ended 
by a drunk driver seek your help; each has some 
injury. Can you represent all three, or is there a 
conflict in a race to the money?

If the drunk has minimum coverage in Virginia 
of $25,000 per person, $50,000 per accident, then 
a potential conflict exists. The first two victims to 
get a judgment for limits would exhaust the policy 
before the third get any compensation. Under Rule 
1:7(a), a concurrent conflict of interest exists if 
there is a significant risk that the representation of 
one client will be materially limited by duties to 
another. The availability of underinsured motorist 
coverage might solve the race to court issue, as the 
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third victim might be able to get their money from 
a UIM policy. As in many other possible conflicts, 
the problem can sometimes be cured by waiver 
under Rule 1.7(b) and an agreement in advance of 
how to divide the available insurance. The deci-
sion will vary with the circumstances of the extent 
of the injury, the availability of coverage and the 
relations among the clients, but the lawyer must 
evaluate this issue when there is concurrent repre-
sentation for the same wreck.

Referral fees in Virginia
The Rules allow you to send a case to a lawyer in 

a different firm and accept back a portion of the fee. 
See Rule 1.5(e) and 1.5(f). Such attorney referral 
or fee splitting is allowed even when the referring 
attorney does not have significant continuing duties 
after sending the case to the second lawyer who 
plans to be primary counsel. Fee splits can involve 
some arrangement whereby each lawyer continues 
to do certain specified parts of the case or they 
handle the case together. Many times, the division 
of work involves the referring lawyer simply turn-
ing over the case entirely to the second lawyer and 
getting a check at the conclusion of the case.

The rule governing division of fees requires 
detailing for the client at the beginning of the re-
lationship as to the roles of the two attorneys. The 
exact percentage of the fee split and the lawyers’ 
duties must be consented to by the client at the 
beginning of the fee split arrangement, before work 
begins. See Rule 1.5(e). This ideally should be con-
firmed in writing. The total fee must be reasonable.

Such referral or fee-split arrangements make 
sense especially when the lawyer accepting the 
referral has a lot of experience and has a practice 
emphasizing complex areas of injury law such as 
wrongful death or trucking litigation. The lawyer 
making the referral then can develop a team to 
properly help a seriously injured person. Firms 
which handle catastrophic injuries, like brain 
injury, or high stakes files, like medical malprac-
tice or products liability, are also used to advanc-
ing tens of thousands of dollars of case expenses 
(or more), which risks not all lawyers are ready to 
bear. Such costs are another factor making referrals 
sensible in some large cases. A further reason to 
co-counsel a case is where the matter will be heard 
in a geographic area in which the referring attorney 
does not practice regularly.

Competence and diligence
It is critical to be sure that you are able to take 

care of the client’s best interests as it pertains to a 
particular matter which you are handling. See Rule 
1.1. If it is not an area of law that you routinely 
work in, then I suggest finding another attorney 
to assist who has such experience, and/or attend 
CLEs and acquire the necessary information to 
properly handle the case alone. In this era of ever-
increasing specialization, even what may seem to 

be an easy case may prove to be something that 
you really should not be handling as the law con-
tinues to change and the battlefield moves quickly 
in the injury litigation area. Competence is key to 
keeping clients happy and avoiding malpractice.

Keeping the client informed of the status of their 
case is also crucial. See Rule 1.4 (Communication). 
An informed client who had received a sufficient 
number of phone calls and copies of correspon-
dence will be a happier client than one who does 
not feel informed. This does take a certain amount 
of your time and/or your staff’s time. However, 
the main area of complaint about attorneys to the 
Virginia State Bar is a lack of communication or 
insufficient responsiveness to the client’s need to 
be kept informed. Being diligent about helping the 
client know what is going on in their case will keep 
you from having clients make ethical complaints 
against you, fire you, or go on the internet and give 
you bad reviews on Google Places. 

Settlement negotiation
The case is the client’s and you are simply work-

ing for the client as their agent. Accordingly, all 
settlement decisions have to be made by the client 
after you have apprised them of sufficient facts and 
legal analysis to understand their options. There is 
an ethical duty to relay any settlement offer to your 
client. See Rule 1.4(c). In bringing an offer from the 
insurer to your client it is necessary to have checked 
the account balances so you know what paybacks 
or liens there are against the case. Unless the client 
knows what they are going to have in their pocket, 
they cannot make an informed decision about a 
settlement offer. Account balance checking is time 
consuming, but it is part of your job as the injury 
lawyer and prevents problems later. 

Some situations require you to get more than 
just your client’s input in settling a case. One situ-
ation is the impaired client. See Rule 1.14 (Client 
With Impairment). If your client is a person with 
impairments, for example a brain-injured client, 
you will need to try to keep the attorney-client 
relationship as “normal” as you can. Id. However, 
it may be that you have to treat them as a person 
under a disability and get some fiduciary like a 
conservator or guardian appointed for them to help 
make decisions. See Rule 1.14(b).

Certain cases require going to court for final 
approval of the settlement. This applies to infant 
settlements and to wrongful death settlements. See 
Virginia Code §§8.01-424 and 8.01-55, respec-
tively. In the infant settlement process sometimes 
a guardian ad litem will be required to make sure 
that the court is comfortable with approving the 
settlement. 

In dealing with the other side during settlement 
negotiations there are some ethics rules about 
candor and honesty that are notable. You cannot 
ever misstate or misrepresent facts. See Rule 4.1 
(Truthfulness in Statements to Others.) However, 
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settlement authority given to you by the client is 
not considered a fact in this context. Comment 2 to 
Rule 4.1 says:

Statements of Fact
[2] This Rule refers to statements 

of fact. Whether a particular statement 
should be regarded as one of fact can de-
pend on the circumstances. Under gener-
ally accepted conventions in negotiation, 
certain types of statements ordinarily are 
not taken as statements of material fact. 
Estimates of price or value placed on 
the subject of a transaction and a party’s 
intentions as to an acceptable settlement 
of a claim are in this category....

Therefore you are allowed to say to the insur-
ance adjuster, “My client will not take less than 
$20,000” even though your client has given you 
permission for $15,000. Please note that this works 
in reverse in that a defense lawyer may also pos-
ture as to his case evaluation and the actual state of 
his authority. 

Ethics in suit
There are litigation costs which you are al-

lowed to advance on the client’s behalf and wait 
for reimbursement at the end of the case. See Rule 
1.8(e). You are not allowed to pay living expenses 
for clients. Id. The general rule is that the client 
must remain responsible for all costs even if the 
case is lost. However, if a client is indigent there is 
no ethical rule that says you have to pursue them 
for cost reimbursement which they are not going to 
be able to afford. 

There are a whole set of rules about dealing with 
the court and other litigants. For example, under 
Rule 3.1 - (Meritorious Claims and Contentions), 
“A lawyer shall not bring or defend a proceed-
ing, or serve or controvert an issue therein, unless 
there is a basis for doing so that is not frivolous, 
which includes a good faith argument for an exten-
sion, modification or reversal of existing law.” 
The lawyer has an obligation to make good faith 
inquiry into both the law and the facts before filing 
any pleading. A lawyer who fails to do so may be 
found in violation of this ethics rule and the sanc-
tion rule found in Virginia Code §8.01-271.1 which 
gives the court the power to take action against an 
attorney for signing a pleading which is frivolous. 

Rule 3.4 - “Fairness to Opposing Party 
and Counsel” sets forth a variety of other 
limits to the advocacy role of a lawyer in 
a list of things that “a lawyer shall not” 
do. The “shall nots” include:

(a) obstruct another party’s access to 
evidence or alter, destroy or conceal 
a document or other material having 
potential evidentiary value for the 
purpose of obstructing a party’s ac-
cess to evidence. A lawyer shall not 
counsel or assist another person to do 

any such act.
...   

(c) Falsify evidence, counsel or 
assist a witness to testify falsely, or 
offer an inducement to a witness that 
is prohibited by law. The lawyer may 
advance, guarantee, or pay:

(1) Reasonable expenses incurred 
by witness in attending or tes-
tifying;

(2) Reasonable compensation to 
a witness for lost earnings as 
a result of attending or testify-
ing;

(3) A reasonable fee for the pro-
fessional services of an expert 
witness.

These rules must be kept in mind in replying to 
discovery and preparing witnesses for depositions.

Other subsections in the laundry list of “thou 
shalt not’s” in Rule 3.4 which run from (a) to (j) 
include not taking frivolous discovery requests, not 
intentionally violating rules of procedure where 
such conduct is disruptive of the proceedings, 
not referring in trial to a matter which there is no 
reasonable basis to believe is admissible evidence, 
not pressing criminal or disciplinary charges solely 
to obtain an advantage in a civil case, and not 
filing a suit or taking other action solely to harass 
someone.

Some violations of Rule 3.4 about fairness to 
opposing party and counsel might be difficult to 
prove because they depend upon a showing of 
the subjective state of mind of the lawyer acting 
“knowingly.” However, as litigants, it is extremely 
important to make sure that every action that you 
take on behalf of a client is one that you believe 
you can justify based upon your own moral 
compass and the rules of conduct applicable to all 
Virginia lawyers.

Rule 3.5 clarifies prohibitions on contacting 
jurors before, during, and after trial. The same rule 
sets forth the ban on having ex parte contact with 
the judge about the merits of a case without the 
other side present in an adversary proceeding. 

You cannot contact a represented party. Rule 
4.2. Whenever you are dealing with an unrepre-
sented party, you need to warn them if your client’s 
interests are adverse to theirs and their right to seek 
an attorney. Rule 4.3.

Withdrawal from a case
You can withdraw from a case for a variety of 

reasons including that the client insists on objec-
tives that you cannot agree are reasonable or 
prudent goals for the litigation. See Rule 1.16(b)
(3). The main issue in a voluntary withdrawal from 
representation is that you cannot withdraw in such 
a fashion as to have a “material adverse effect on 
the interests of the client,” See Rule 1.16(b), un-
less the situation falls under one of the six listed 
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reasons, like the client insisting on an illegal or 
fraudulent course of action. In any withdrawal, you 
must try to minimize prejudice to the client. See 
Rule 1.16(d). 

If you are going to withdraw from a case which 
is in litigation, you need to do so as far out from 
any trial date or deadline as possible, so that the 
client would have a reasonable amount of time to 
find suitable alternate counsel. If you are in suit, 
you also cannot withdraw without getting leave 
to withdraw from the court. See Rule 1.16(c). You 
should make sure that the client gets a complete 
copy of their file immediately upon withdrawal, so 
that they have what they need to pursue the matter 
with a new attorney. See Rule 1.16(e).

Disbursements
Once you have settlement funds, you are a 

fiduciary. The money goes into the trust account 
and you must be very careful about the handling 
of the funds. See Rule 1.15(a). Any disbursement 
must be done giving the client in writing a break-
down of what money is going to whom. See Rule 
1.5(c). You should have the disbursements signed 
off on by the client confirming their agreement, 
and a copy of the settlement statement should be 
maintained in your file for future reference. 

You need to make sure that all liens or claims of 
third persons from the proceeds are properly dealt 
with at the time of the disbursement. Your duties 
to handle the settlement proceeds properly run not 
only to the client, but to claimants and lienors also. 
See Rule 1.15(c)(4). There have been cases where 
doctors who were not paid applicable statutory or 
contractual liens have successfully made ethical 
complaints against lawyers. See Virginia Code 
§8.01-66. In addition to not having anyone making 
a claim against you after disbursement, it is critical 
that the client be fully informed that all of the liens 
and paybacks have been satisfied and, if not, then 
what is the status of any outstanding medical bills 
or subrogation obligations. Most of the time you 
should be able to disburse in a way that is agreed to 
by the client and pays all interested parties. Howev-
er, you cannot distribute funds which are contested 
by the client and a claimant. If there is some unre-
solved dispute between a claimant and the client 
that cannot be negotiated, the lawyer can always, as 
a last resort, interplead the money with a court. 

At the end of the case you should give back 
to the client all of their original documents. This 
would include photographs and x-rays. It is ideal 
to get some kind of written receipt for your file 
related to these items from the client.

Before you can disburse on the monies out of 
your trust account, you need to make sure that the 
check has cleared and that your bank has said that 
the settlement check is “irrevocably credited” to 
the account, and is ready to disburse. See LEO 
1835. If a later problem shows up and the settle-
ment check is dishonored, then you will have 

disbursed other clients’ trust funds to the present 
client and may have a real problem on your hands. 
There have been examples of insurance companies 
going into receivership or otherwise sending out 
bad checks. Although rare, it is not a situation in 
which you want to get involved.

There are rules about how long you should be 
keeping closed file material. Financial information 
like trust accountings and settlement statements 
should be kept for at least five years. See Rule 
1.15(e).

Attorney fee liens
If you are asserting an attorney’s lien against a 

file on a client who has fired you without cause, 
you must do this in writing in order to be enforced. 
See Virginia Code §54.1-3932. A validly asserted 
attorney’s fee lien, if sent to the insurer, will be 
valid so any settlement made without honoring 
your lien will be void. However, you are only al-
lowed to assert a lien on a quantum meruit basis, 
measured by the reasonable value of the services 
rendered, looking at factors like a reasonable hour-
ly rate multiplied by your number of hours spent. 
See LEO 1606. That is the only basis in Virginia 
upon which to assert a lien. Your percentage fee 
contract goes away when the client fires you. So, it 
is a good idea for you, in a contingency fee case, to 
keep track of your hours even if only informally by 
good notes of all work done in the file.

Closing
If you are not sure of the ethical requirements in 

any situation, you can get free, confidential advice 
from the Virginia State Bar, attorney ethics hotline 
- (804) 775-0564. They are very helpful and can 
make sure you do things the correct way. Feel-
ing secure that you are always practicing ethically 
makes practicing injury work more fun and lets you 
sleep better at night.
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