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n surveys reported in late 2010 by the 
Pew Project for Excellence in Journal-
ism, more people now get their news 
from the internet than from newspapers, 

and 65 percent of the 18-to-29-year-old group over-
whelmingly cast their vote with the web, saying the 
internet was their main news source.

Do you get your news from the web? Huffington 
Post? CNN? Fox News? The BBC? If you get your 
news from any of those sources (and many oth-
ers), you will likely have seen icons inviting you to 
“share” or “like” or “recommend” the story you are 
reading. You will see icons for Facebook, Twitter, 
Tumblr and other well-known social media sites on 
those same pages. If you regularly watch local or 
network television news, you have probably seen a 
crawler inviting you to “like” and/or “follow” that 
news team on one or more web-based outlets. 

As a trial lawyer, why should you notice or care 
about these little symbols popping up everywhere? 
You should care because they signal the virtual 
omnipresence of social media. The web-based 
means by which people – including your clients 
and the people whom you sue – share bits of their 
lives: matters profound and profane, public and per-
sonal, political and predictable. When I say “virtual 

omnipresence,” I do not exaggerate. The following 
stats will be obsolete (and the numbers too low) by 
the time you read this: 

• 1.2 billion people are social networking users
• The average user spends 20 percent of his 

time on social networking sites
• Women spend more time on social network-

ing sites than men: 6.5 hours a week for 
women; 5 hours a week for men1

The most prevalent and successful of the social 
media sites is Facebook. At the time of this writ-
ing, Facebook plans its initial public offering 
(IPO) for May 17, 2012 with an initial valuation of 
$100 billion.2 

• There are more than 800 million active users 
on Facebook.

• Facebook added 100 million users per month 
in 2011

• The average Facebook user has 130 friends 
and likes 80 pages

• 3.5 billion pieces of content are shared each 
week on Facebook (web links, news stories, 
blog posts)3

• 75 percent of US Facebook users log on 
daily

• 57 percent of US users have over 100 
friends4

• One in every 9 people on earth is on Facebook
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• People spend 700 billion minutes on Facebook 
per month

• More than 250 million people access Facebook 
through a mobile device

• 30 billion pieces of content are shared on 
Facebook each month5

DISCOVERY

Facts and Considerations
It is quite likely that you have clients who use 

Facebook or some other social media outlet. For 
many people, such sites are semi-public journals or 
diaries, in which they record their activities, their 
thoughts, their feelings and discuss the events of 
their lives. For this reason, many litigating at-
torneys consider them a potential gold mine of 
discoverable material which may contradict claims 
made by a party in a lawsuit. And they are right, but 
with emphasis on the word “potential.”

The possibility of potentially relevant and admis-
sible evidence on one’s social media site is prompt-
ing more and broader requests being added to the 
boilerplate discovery in personal injury cases. 
Although there is certainly the potential for useful 
information from a tortfeasor’s social media, auto-
matic and sweeping requests seem most often to be 

generated by the defense, served with the Answer 
and prior to any other discovery or deposition of 
the plaintiff. (Keep watching through VTLA as 
those requests and rulings develop.)

The following are examples of what many per-
sonal injury lawyers are receiving: 

Sample Interrogatory
1.   Identify all social networking websites to 

which you belong. For each website, list the main 
social network name or web address (for example, 
“Facebook” or www.facebook.com), the email ad-
dress associated with the account, the name  
associated with the account (for example  
“Jane Doe”), and the password 
 for each account. 

 Sample Request for Production
 1.   Produce the entire contents of any 
     and all social networking websites – 
     including but not limited to Facebook, 
     MySpace, and Twitter – to which you 
     have posted any information from 
     DATE OF THE ACCIDENT to the 
     present. This includes the contents of 

any web page associated with your account and/or 
any web page under your control, and it includes all 
data associated with the account, like written state-
ments and photographs. Production of any material 
from Facebook is requested in the manner provided 
by Facebook using the “Download Your Informa-
tion” feature, instructions for which are available at: 

http://www.facebook.com/video/video.
php?v=10150292657680484&ref=mf 

These are two of the most extreme requests 
one could imagine. They are extreme because the 
requests bear no demonstrated relationship between 
the material sought and the subject matter of the 
litigation. The interrogatory is particularly extreme, 
in that it seeks the user’s password.6 

How does/should one respond to such sweeping 
discovery requests? I recommend a conversation 
between counsel to ascertain what the propounding 
party actually seeks and whether a compromise can 
be made. If the media user has, in fact, communi-
cated about the circumstances of the injury or of 
the damages, then a properly-tailored request and 
response are entirely in order. But if an agreement 
cannot be reached, the request should be rigorously 
defended with the facts and with the law. And only 
the lawyer who is familiar with how social media 
work is qualified for the fight. 

The “fight” begins with the objection, for ex-
ample: 

Objection. This request seeks information 
which is not relevant to the issues of this 
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lawsuit nor is it reasonably calculated 
to lead to the discovery of admissible 
evidence. Plaintiff further objects on the 
grounds that such request is overly broad, 
unduly burdensome, overly invasive, 
and constitutes an unwarranted invasion 
of privacy. 

The Motion to Compel
In preparing to defend against the Motion to 

Compel that results from your objections, you need 
to apply your knowledge of the rules of discovery 
to your knowledge of the incipient phenomenon 
which is web-based social media. Is the mere fact 
that a litigant has a Facebook account, for example, 
sufficient to allow a stranger to have total access to 
that account – which a password certainly pro-
vides? The answer to that question should be, “no.” 

In resisting such discovery, your argument 
should focus on two points:

1. Is there any connection between the social 
media information and the litigation?

2. If there is a connection, is the request tai-
lored to obtain that information and leave 
unrelated material untouched?

It seems reasonable to require someone seek-
ing discovery of social media to base his or her 
request on a reasonable belief that there is admis-
sible material to be found on the social media site 
(i.e., “reasonably calculated to lead to the discovery 
of admissible evidence”). The propounding party 
should be able to demonstrate that the party served 
has a social media account and has used that ac-
count to communicate about things that are relevant 
to the litigation. If they have not even asked those 
relevant questions, the motion to compel should 
be denied. If the served party has a social media 
account but denies any activity that relates to the 
litigation subject matter, then, again, the motion to 
compel should be denied. 

      But what if the there is some reason for the 
court to consider granting the motion to compel, in 
whole or in part? The challenge for counsel resist-
ing discovery is to see that the ordered response is 
properly tailored to provide full and complete dis-
covery, balanced with protecting the served party’s 
(and others’) legitimate privacy interests in their 
communications. In order to achieve that balance, 
the court will require education on social media. 
Thus, you have a duty to your client to educate 
yourself, so you can educate the court. If you do not 
understand social media, you are vulnerable and so 
is your client. 

Broad discovery is usually supported by the 
claim that, since anything communicated on or 
through social media is “on the internet,” there is 
no reasonable expectation of privacy for any of 
it. Facts and logic dictate a different result. After 
all, credit card and bank accounts are managed 
and maintained by private users “on the internet.” 

Does doing so require the sacrifice of any and all 
expectation of privacy in one’s financial dealings? 
Of course not. First, does the court (and do you) 
understand the myriad of privacy settings available 
on, for example, Facebook? 

While this is not a Facebook “How To” manual, 
but as an advocate defending intrusive social 
media discovery requests, you should know that 
Facebook has nearly 100 different privacy settings. 
Activity on Facebook can be entirely open to the 
public, or restricted to “friends.” It can be limited to 
only specified persons, with access denied even to 
“friends.” Finally, Facebook activity can be “invis-
ible” so that non-approved persons doing a search 
cannot even discover its existence. 

For example, if you and your family set up an 
“invisible” Facebook page, that only approved fam-
ily members know of or can access, it is unfair to 
say that you have “no privacy interest” in that page 
and its communications. A fair and reasoned review 
of the scope and propriety of a discovery request 
must take into account the way in which the served 
party uses social media and the likelihood that there 
is relevant information waiting to be discovered. 
The interest in serving full and fair discovery is 
always balanced against reasonable privacy expec-
tations, but one cannot perform that balancing test 
if one is not familiar with the available means for 
protecting privacy and the extent to which a user 
has gone to make use of those protections.

If there is some likelihood that there are some 
relevant postings or communications through social 
media, then those communications should be pro-
duced and (if requested) the persons with knowl-
edge of relevant facts (about the litigation or the 
communications themselves) should be identified.

In resisting orders requiring sweeping social 
media disclosures, remember the following points:

1. Facebook has an internal email messaging 
service. Any release of ALL Facebook ma-
terial (including giving up a password) is 
virtually certain to be an order to disclose 
highly personal, one-on-one exchanges 
between a user and friends, family mem-
bers, and confidantes, regarding informa-
tion that has no relationship whatsoever to 
the litigation. Surely a one-on-one email 
between a litigant and his mother, which 
does not touch in any way on the litigation 
(and may predate the subject of the litiga-
tion by YEARS) deserves some protection 
from the courts. An analogy may be useful 
here: Consider an old-fashioned letter, 
written on paper, sealed in an envelope 
and placed in a mailbox with a postage 
stamp affixed to its top right corner. That 
letter may be “abandoned” by the sender 
in a public mailbox, collected by a mail 
carrier, handled by who-knows-how-many 
people, then delivered to the addressee by 
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yet another mail carrier. Surely if the send-
er and recipient can expect some degree of 
privacy expectation in the contents of that 
letter, then a social media user can expect 
some degree of privacy in his online com-
munications, depending on the specific 
circumstances. 

            If the efforts to get any and all Face-
book information are well-founded, then 
a litigant could be forced to disclose any 
and all letters (or other correspondence) 
that he has written to anyone about 
anything during whatever time period is 
covered by the discovery request. On the 
other hand, if such a request would be 
deemed absurd, the overreaching, over-
broad Facebook request is equally absurd. 

2. Another useful analogy is a standard email 
account. Should a person be required to 
turn over ALL emails, of any kind, regard-
less of subject matter, simply because 
he is a party to a lawsuit? Should that 
person be required to turn over his email 
password, so opposing counsel and their 
agents can browse their email histories, at 
will, without regard to whether email has 
been used for communications related to 
the litigation? Should private family busi-
ness, unrelated to the lawsuit, be open to 
forced disclosure? Facebook can be and is 
used for such purposes by users every day, 
in a variety of ways. Attorneys and judges 
must understand this, in order to weigh the 
competing interests to find what should 
and should not be discoverable.

Please refer to the case law at the end of this article.

Representing the Social Media User
Rule #1: Never ever ever ever tell your client to 

“delete” anything. Ever. Instead, instruct your client 
to NOT delete anything, ever. Then document that 
you told your client that. 

Rule #2: Follow Rule #1. 
After the rules, there are recommendations to 

consider at the beginning of the case. These recom-
mendations apply before social media discovery 
has been propounded:

1. Recommend that your client “deactivate” 
his account. 

      You could just recommend that your 
client leave his account status alone, but 
inactive. This would not prevent others 
from posting on his page or otherwise 
leaving material that could be miscon-
strued and used against him. “Deactiva-
tion” simply causes an account on, e.g., 
Facebook to “go dark.” It can be reactivat-
ed at any time and it preserves all content. 

2. Recommend that your client maximize all 
privacy settings. 

      Obviously, any argument claiming 

an expectation of privacy will only be 
enhanced if the client has maximized her 
privacy settings. Facebook offers a myriad 
of privacy settings governing a variety 
of different subjects and your client (and 
you) should be aware of all of them. 
Also, be aware that the host can (and 
will) change privacy settings or introduce 
new features that affect privacy settings, 
without notice to users. You and your 
client should both be careful to check and 
recheck privacy settings at intervals, to 
confirm that the settings are maximized. 

3. Recommend that your client minimize 
social media activity and never mention 
anything that relates to the litigation, 
directly or indirectly. 

4. Recommend that your client personally 
know all “friends” or social media con-
tacts (e.g., followers on Twitter). Many 
social media users “connect” indiscrimi-
nately. Obviously, though arguably unethi-
cal, a “mole” on behalf of the defendant 
could connect with your client and place 
your client under a kind of electronic 
surveillance. 

Conclusion
The discovery and use of social media in litiga-

tion is developing rapidly. Keeping up with the law 
and with the technology itself is not optional. If 
your client is a social media user and you are not 
familiar with the media, both you and your client 
are vulnerable. You need to know how it works so 
that you can understand the discovery requests you 
get, judge their reasonableness, reach a conclusion 
that is supported by the facts and the law, and then 
defend that conclusion to the court, if necessary. 
You simply cannot do that without understanding 
the subject matter. 

Endnotes
1. Source: http://holykaw.alltop.com/social-networking-

statistics-and-trends-infog
2. Id.
3. Source: http://www.stateofsearch.com/wp-content/

uploads/2012/01/social-media-statistics-2011.jpg
4. Source: http://blog.hubspot.com/blog/tabid/6307/

bid/29897/21-Captivating-Social-Media-Stats-How-
People-Interact-With-Brands-INFOGRAPHIC.
aspx

5. Source: http://www.jeffbullas.com/2011/09/02/20-
stunning-social-media-statistics/

6. Consider the irony of arguing that the user has NO 
privacy interest in ANY of the material which can be 
accessed . . . only by password.
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The Circuit Court of the City of Richmond, per 
the Honorable T. J. Markow, Judge, recently denied 
a motion to compel where there was no foundation 
that the discovery was reasonably calculated to lead 
to the discovery of admissible evidence, saying, 
“I would not compel the production of this mate-
rial until the seeker of it has laid a foundation that 
would support if there was a reasonable expectation 
of producing useful information.” Peele v. Cle-
ments, et al., Richmond Circuit Court (2012).

In June 2012, in Voltz v. Parks, CL11-3131, the 
Circuit Court of the County of Chesterfield, per 
Judge Rockwell, ordered the plaintiff in a personal 
injury action to produce all Facebook informa-
tion for the previous five years, except for private 
messaging which was to be submitted for in camera 
review. 

Cases are under advisement in various other 
Circuits throughout the state.

    
  For other case authority, see
      
      * Debord v. Mercy Health System of Kansas, 

Inc. et al., 2011 U.S. Dist. LEXIS 87019 (2011), 
denying defendant’s motion to compel Facebook 
discovery, but not on general principles of over-
reaching or privacy interests. 

      
      * Mackelprang v. Fidelity National Title 

Agency of Nevada, Inc., 2007 U.S. Dist. LEXIS 
2379 (2007). A sexual harassment case in which 
defendants sought Myspace.com communications 
to prove that the plaintiff had proclivities for online 
sexual contacts. The motion to compel was denied, 
in part because such evidence was inadmissible, but 
the court also stated: 

Ordering Plaintiff to execute the consent 
and authorization form for release of all 
of the private email messages on Plain-
tiff’s Myspace.com internet accounts 
would allow Defendants to cast too wide 
a net for any information that might be 
relevant and discoverable. It would, of 
course, permit Defendants to also obtain 
irrelevant information, including possibly 
sexually explicit or sexually promiscuous 
email communications between Plaintiff 
and third persons, which are not relevant, 
admissible or discoverable.

Mackelprang has some very good language 
elsewhere, also.

      
      * Tompkins v. Detroit Metro. Airport, 278 

F.R.D. 387  (E. D. Mich 2012). A slip-and-fall case 
in which the plaintiff objected to production of her 
entire Facebook account, including those sections 
she had designated as private and were therefore 

not available for viewing by the general public. 
In refusing to order the plaintiff to authorize the 
defendant’s total access to her Facebook account, 
the court stated:

I agree that material posted on a “pri-
vate” Facebook page, that is accessible 
to a selected group of recipients but not 
available for viewing by the general 
public, is generally not privileged, nor 
is it protected by common law or civil 
law notions of privacy. Nevertheless, 
the Defendant does not have a general-
ized right to rummage at will through 
information that Plaintiff has limited from 
public view. Rather, consistent with Rule 
26(b) and with the cases cited by both 
Plaintiff and Defendant, there must be a 
threshold showing that the requested in-
formation is reasonably calculated to lead 
to the discovery of admissible evidence. 
Otherwise, the Defendant would be al-
lowed to engage in the proverbial fishing 
expedition, in the hope that there might 
be something of relevance in Plaintiff’s 
Facebook account.

*  McCann v. Harleysville Insurance Company 
of New York, 78 A.D.3d 1524, 910 N.Y.S.2d 614 
(2010). This is an automobile injury case in which 
the court summarily denies a defendant’s motion 
to compel authorization to access the plaintiff’s 
Facebook account, on the ground that the defendant 
merely wanted to conduct a “fishing expedition” 
because something relevant might turn up. 

*  Romano v. Steelcase, Inc., 30 Misc. 3d 426, 
907 N.Y.S.2d 650 (2010). This is a personal injury 
case in which social media discovery was granted, 
because the public portions of the plaintiff’s social 
networking sites contained material that was 
contrary to her claims and deposition testimony, 
there was a reasonable likelihood that the private 
portions of her sites might contain further evidence 
such as information with regard to her activities and 
enjoyment of life, all of which were material and 
relevant to the defense of her personal injury action. 
The plaintiff’s right to privacy was outweighed by 
the defendant’s need for the information. As neither 
of the social networking sites guaranteed complete 
privacy, the plaintiff had no legitimate reasonable 
expectation of privacy. 

* Davids v. Novartis, CV06-041. The defendant 
sought the plaintiff’s log-in information to all of her 
social networking websites, arguing that the social 
media evidence was relevant to both the issue of 
damages and the plaintiff’s claim that she suffered 

Important case law
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from osteonecrosis of the jaw. While the plaintiff 
conceded that her publicly available social media 
information was subject to discovery, the court 
found that the defendant had failed to show that 
the private data was relevant to matters at issue in 
the lawsuit, saying that compelling the plaintiff’s 
log-in information with out a factual predicate was 
tantamount to a fishing expedition, saying:

Though the discovery rules are liberal, 
the court agrees that there must be some 
factual predicate, like an individual’s 
public postings, from which the court 
could infer that relevant information 
exists on the individual’s private page. 
Because the Defendants lacked any such 
evidence, Defendant’s motion amounts 
to a suggestion that a Plaintiff should 
have to grant free access to all of her 
social media accounts for no other 
reason than she filed a claim against 
Defendant.” (emphasis added)

But:

*  McMillen v. Hummingbird Speedway, Inc., 
2010 Pa. Dist. & Cnty. Dec. LEXIS 270 (Pa. Coun-
ty Ct. 2010). A personal injury action in which the 
court granted discovery requests, saying that where 
there is an indication that a person’s social network 
sites contain information relevant to the prosecution 
or defense of a lawsuit, and given that the courts 
should allow litigants to utilize “all rational means 
for ascertaining the truth,” and the law’s general 
dispreference for the allowance of privileges, ac-
cess to those sites should be freely granted. 

*  Davenport v. State Farm Mut. Auto. Ins. Co., 
2012 U.S. Dist. LEXIS 20944 (M.D. Fla. Feb. 21, 
2012). The court granted defendant’s request for 
every photograph of the plaintiff, even ones not 
posted by her, since the date of the accident, to be 
produced to the defendant. The court rejected the 
privacy argument and ruled that the potential rel-
evancy of such photographs outweighed any burden 
of production or privacy interest therein. However, 
citing the same reasoning, the court denied the 
defendant’s request that the plaintiff produce all 
devices [cell phones, computers, etc.] by which she 
accessed any SNS, as overly broad and not reason-
ably calculated to lead to the discovery of admis-
sible evidence. 

*  Beswick v. North West Medical Center, Inc, 
(November 3, 2011), a Plaintiff in a medical mal-
practice action objected to social media discovery. 
The basis for the objection was that the request 
“violated the client’s right to privacy.” The Court 
granted the defendant’s request for the plaintiff’s 
Facebook information dating back five years.
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