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Hypothetical Scenario

Christian and Ana have been married approximately 14 years, and have 2 kids, ages 10 and 6.

Christian, is active duty military (enlisted) with approximately 17 years of service. Ana has been

a stay at home mom for the past ten years and has an associate's degree. She last worked as an

administrative assistant for a real estate company, prior to having children.

A little over a year ago, the parties had an argument and Christian admitted to Ana that he has

had numerous affairs during the course of their marriage. Christian tells Ana that he may have

had sex with about 10 different women, but denies having had sexual relations with anyone other

than her for the six months prior to their argument. Ana does not believe Christian, and so has

him take a polygraph test, which he consents to so that he can prove he has not had any other

affairs during the previous six months. At the polygraph exam, Christian fails several questions

relating to the number of affairs that he has had, and he finally admits to Ana that he has had a

total of 16 different affairs during their marriage. He admits that his most recent dalliance

happened about eight months prior to the parties' argument and the subsequent polygraph exam.

Ana tells Christian she is not sure what she wants to do regarding their marriage, so the parties

continue residing in the same home and sleeping in the same bedroom, but do not have sexual

relations. Approximately 3 months after his infidelity has been revealed, Christian gets

deployed. While Christian is away on deployment, Ana contacts him and tells him that she

cannot resolve her issues about the adultery, and wants to end their marriage. Ana tells Christian

that she is leaving to move to her brother's home, who lives three hours away from the marital

residence. Christian does not object to Ana's departure, and at the end of his six month

deployment returns to the marital residence (where he has continued to make all of the mortgage



payments). Christian and Ana then begin the process of trying to negotiate a settlement, but with

no success. Ana continues living with her brother, and has only worked a short-term retail job

since the separation for approximately four months. After a few months of living with her

brother, Ana tells Christian she is moving out ofher brother's home and into the home of a good

male friend, Edward. Christian is unhappy with this turn of events, and so he files for divorce on

grounds of adultery, alleging that Ana and Edward are involved in an adulterous relationship.

Ana files a Counterclaim, also alleging adultery based on Christian's admissions to the numerous

affairs and the failed polygraph exam.

Questions:

1. Does Christian have sufficient grounds to file for divorce on adultery, if he only knows Ana is
living in the same house as this male friend, but knows nothing else about their relationship?

2. Does Ana have sufficient grounds to file for divorce on adultery if she only has Christian's
admissions to her and the failed polygraph exam?

3. Is Ana barred from filing on adultery based on the principle of condonation?

4. Does it matter that Christian is basing his adultery pleading on post-separation adultery?

5. What about the doctrine of recrimination? How does that ultimately affect both Christian and
Ana's case?

6. Christian hires a private investigator who speaks to Edward under the guise of looking for a
lost dog. While conversing with the private investigator, Edward ends the conversation by
telling the PI he has to return home to have dinner with his family. Does this strengthen
Christian's adultery case?

7. Would Christian be able to file on grounds of adultery if Ana was living with a female friend,
and again, all he knew was that she was living with a female friend who was paying the
household bills and expenses for Ana?

8. What if Christian found out that Ana was living with the female friend and sharing a bedroom
with the female friend who was paying all of the living expenses for Ana and her children?

9. Ana files a Pendente Lite motion, and asks for temporary spousal support. What are the odds
that she will receive temporary spousal support?

10. What risk does Christian have to pay permanent spousal support to Ana?
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11. You represent Ana. She tells you that based on everything that happened in her marriage to
Christian she wants at least a 60/40 split of the marital assets (excluding Christian's military
retirement). What do you counsel her?

12. What happens if both Christian and Ana plead the 5th Amendment to any of the allegations
in the pleadings regarding adultery? Is this a viable defense for either of them?

Proving Adultery

Adultery is not only a fault ground in Virginia, but is still a crime, codified at Va. Code Ann.
§18.2-365 which defines adultery as follows: "Any person, being married, who voluntarily shall
have sexual intercourse with any person not his or her spouse shall be guilty ofadultery,
punishable as a Class 4 misdemeanor."

Evidence of adultery must be made "clear, positive and convincing"(Romero v. Colbow, 27 Va.
App. 88, 1998) and even strongly suspicious circumstances will not be enough to support a
fmding of adultery. The burden ofproof is on the party alleging the adultery to prove it.
Seemann v. Seemann, 233 Va. 290 (1987). In the initial pleading for divorce setting forth the
adultery grounds, the pleading must name the time, place and circumstances of the alleged
adultery, and that must be done with some degree of certainty. White v. White, 121 Va. 244
(1917). A review of many adultery cases show that that the Court's determination ofadultery is
very fact and case specific, and is often not disturbed on appeal where the Court has made a
determination of the sufficiency of the evidence.

Adultery evidence must also be, as with any other grounds of divorce, corroborated. The Court
has said that in any case where it is evident that there is no collusion, the corroboration need only
be slight. Pommerenke v. Pommerenke, 7 Va. App. 241, 1988 In the Pommerenke case, the
Wife admitted under oath that she and her paramour had engaged in sexual relations on one
occasion, and then also wrote that in her journal, which was found by the husband. The Court
found that this was sufficient corroboration for the husband to have proven his claim of adultery.
The Court, quoting the Martin v. Martin case (Martin v. Martin. 202 Va. 769, 1961) went on to
say that corroboration need not be sufficient on it's own to establish a grounds for divorce, and
citing the Dodge v. Dodge case (Dodge v. Dodge, 2 Va. App. 238, 1986) corroboration did not
have to be provided by witnesses, but could be determined through the surrounding
circumstances already established.

On a related note to our hypothetical, polygraph exams are not admissible as evidence in
Virginia, pursuant to Va. Code Ann. § 8.01-418.2, which makes the analysis of any polygraph
test charts inadmissible in any proceeding.
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Post-Separation Adultery

The Court has established that post-separation adultery is also a valid ground for filing for
divorce in Virginia. The idea behind the waiting period for a divorce a vinculo matrimonii was
to give the parties time to attempt a reconciliation, and to determine if they really want a
separation to be final. See Coe v. Coe, 225 Va. 616, 1983.

Condonation

Condonation is seen as the "forgiving" of a fault ground of divorce, and can be used as an
affirmative defense to a suit for divorce based on fault grounds. The general rule is that if one
party voluntarily continued to cohabit with the other party after learning of the marital fault, then
they have condoned that marital fault. However, the case law is divided on what exactly
constitutes "cohabitation" after learning of the marital fault, with some cases finding that even
one act of sexual intercourse will be sufficient (See Tarr v. Tarr, 184 Va. 443, 1945) but other
cases have not found the same. See Petachenko v. Petachenko, 232 Va. 296, 1986.

In the case of McIlwain v. McIlwain (McIlwain v. McIlwain, 215 Va. 633, 1975) the parties
separated in 1971, stayed apart for nearly three weeks, and then decided to try a reconciliation,
and resumed living together again for a period of nearly four months. The Court's ruling does
not reflect whether the parties engaged in sexual intercourse during that period of time, but yet
the Court finds that by doing so, the wife condoned the previous cruelty allegations, and found
that she did not then have cruelty grounds for divorce. (McIlwain, at 636-637)

Recrimination

Recrimination is defense whereby each party is guilty of some marital fault grounds, so neither
party can obtain a divorce based on their alleged fault. One of the most interesting Virginia
cases to deal with the issue of recrimination is the case of Davis v. Davis (Davis v. Davis, 8 Va.
App. 12, 1989). In that case, the wife filed for divorce alleging constructive desertion by the
husband, and, more significantly, cruelty, after the Husband shot her in the back and left her
paralyzed from the waist down and in a wheelchair. The husband filed an answer, and a cross
bill and alleged that his wife had willfully deserted him prior to the shooting incident. The Court
found that because the wife had deserted the husband this negated her cruelty complaint, as they
were both guilty of marital fault, and granted the parties a divorce based on the ground of having
lived separate and apart for more than a year. Apparently, the concept of "relative degrees of
fault" does not matter in a recrimination defense.
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Same-Sex Relationships and Adultery

The Court had taken varying positions as to whether a same-sex relationship could be classified
as adultery. The criminal statute (Va. Code Ann. § 18.2-365) defines adultery as engaging in
sexual intercourse with any person [emphasis added] not his or her spouse. Therefore, it is not
clear that adultery has to be defined as sexual intercourse between a man and a woman. Va.
Code Ann. § 20-91 defines grounds for divorce as adultery, or for sodomy or buggery committed
outside marriage. Sodomy and buggery are also still crimes in Virginia, pursuant to Va. Code
Ann. § 18.2-361, though there is obvious question about the constitutionality of that code section
following the Virginia Supreme Court's ruling in Martin v. Ziherl which followed the u.S.
Supreme Court case of Lawrence v. Texas, and struck down the Virginia law which prohibited
sexual intercourse between two unmarried persons. Martin v. Ziherl, 269 Va. 35 (2005). In the
Martin case, the Virginia Supreme Court ruled that criminalizing sexual conduct between
consenting adults engaged in private conduct was a violation of the Due Process Clause of the
Fourteenth Amendment. Martin v. Ziherl, at 42. The Court addressed that this might not hold
true regarding minors, non-consensual activity, prostitution or public activity (Martin v. Ziherl,
at 42) but did not address it's applicability toward divorce law.

It is relevant to note also that cohabiting in a same-sex "relationship" can be enough to terminate
an existing spousal support obligation, even ifneither party admits to engaging in any type of
sexual activity. The Court has held that living together in the same home, sharing expenses and
household duties, traveling together and engaging in leisure activities constitute a "relationship
analogous to marriage" for purposes of terminating spousal support. See Brennan v. Albertson,
Record No. 2042-11-4 (July 24,2012) (unpublished).

Adultery as a bar to spousal support

Va. Code Ann. § 20-107. 1(B) provides that no permanent spousal support shall be awarded if
there exists in that spouse's favor a ground of divorce under Va. Code Ann. § 20-91 (1), which
includes adultery. The exception to this is if the Court determines by clear and convincing
evidence that it would be a manifest injustice to the other party, based on respective degrees of
fault and the relative economic circumstances of the parties. Va. Code Ann. § 201-107.1(B).
The concept of respective degrees of fault does not have to rise to the level of a legal fault
ground for divorce. Barnes v. Barnes, 16 Va. App. 98 (1993). The Court in that case found that
fault included all of the behavior that affected the marital relationship, including the
circumstances that let to the ultimate breakdown of the marriage. Barnes v. Barnes at 102-103.
Interesting also in the Barnes case is that the adultery upon which the husband sought to bar
spousal support was post-separation adultery, and which occurred after she had already moved
out of the marital residence.
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Adultery and Equitable Distribution

The relationship ofadultery and equitable distribution is somewhat murkier than it's application
to establishing grounds for pleadings and even spousal support. One of the factors the court has
.to consider under Va. Code Ann. § 20-107.3 is the circumstances and factors that led to the
dissolution of the marriage, including any grounds for divorce under (1) of § 20-91. However,
the Court has ruled on more than one occasion that circumstances leading to the divorce, but
which had no effect on the marital property or its value are not relevant to determining a
monetary award, and that there must be a link established between the fault and the marital
estate. Aster v. Gross, 7 Va. App. 1 (1988). The purpose of this rule is prevent arbitrary money
judgments solely as a "punishment" to one spouse for their behavior.

While there must be a link established, the Court will consider the impact of fault as part ofan
overall view of the nonmonetary contributions made by each ofthe parties to the marriage,
which is another factor the Court has to consider. In the case ofo'Loughlin v. O'Loughlin, the
Court awarded the wife sixty percent of the marital estate, and gave the husband forty percent of
the estate. The husband argued that the court's consideration ofhis negative non-monetary
contributions were simply a way to punish him for marital infidelity which had begun in the
beginning of the marriage, and continued until divorce. O'Loughlin v. O'Loughlin, 20 Va. App.
522 (1995). The Court found instead that due to husband's infidelity, he made virtually no non
monetary contributions to the marriage, and actually hindered the wife's ability to make
meaningful nonmonetary contributions to the marriage. O'Loughlin v. O'Loughlin at 527-528.
It is also not necessary for the Court to grant the divorce based on the fault ground for the
evidence related to a party's adultery to come in. In the case of Cousins v. Cousins, the husband
contended that the trial court erred in considering evidence of his adultery, when the divorce was
granted on the ground of a one-year separation only. Cousins v. Cousins, 5 Va. App. 156 (1987).
The Appellate Court did not agree, and held that circumstances and factors that contributed to the
dissolution of the divorce could be considered, regardless ofwhether they constituted grounds
for divorce. Cousins at 158.

It is a much harder burden to prove that the adultery and fault grounds counted as waste and
dissipation of marital assets, as the wife in the case of Smith v. Smith learned. In that case, the
husband admitted that he had been involved in a fifteen year affair with a woman, and that he
met this woman at least once a year at a variety of locations, and that she sometimes traveled
with him on work trips. Smith v. Smith, 18 Va. App. 427 (1994). The wife argued that the
husband's lengthy affair amounted to a dissipation ofmarital assets, but the court ruled that she
did not meet her burden in proving this, as it was not clear that husband had made these
expenditures specifically for the purpose ofdepleting the marital estate. Smith at 430.
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LIS> Code of Virginia> 20-91

§ 20-91. Grounds for divorce from bond ofmatrimony; contents ofdecree.

A. A divorce from the bond of matrimony may be decreed:

(1) For adultery; or for sodomy or buggery committed outside the marriage;

(2) [Repealed.]

Page 1 of 1

(3) Where either of the parties subsequent to the marriage has been convicted of a felony, sentenced to confinement
for more than one year and confined for such felony subsequent to such conviction, and cohabitation has not been
resumed after knowledge of such confinement (in which case no pardon granted to the party so sentenced shall
restore such party to his or her conjugal rights);

(4), (5) [Repealed.]

(6) Where either party has been guilty ofcruelty, caused reasonable apprehension of bodily hurt, or willfully
deserted or abandoned the other, such divorce may be decreed to the innocent party after a period ofone year from
the date of such act; or

(7), (8) [Repealed.]

(9) (a) On the application ofeither party if and when the husband and wife have lived separate and apart without any
cohabitation and without interruption for one year. In any case where the parties have entered into a separation
agreement and there are no minor children either born of the parties, born ofeither party and adopted by the other or
adopted by both parties, a divorce may be decreed on application ifand when the husband and wife have lived
separately and apart without cohabitation and without interruption for six months. A plea of res adjudicata or of
recrimination with respect to any other provision ofthis section shall not be a bar to either party obtaining a divorce
on this ground; nor shall it be a bar that either party has been adjudged insane, either before or after such separation
has commenced, but at the expiration ofone year or six months, whichever is applicable, from the commencement
of such separation, the grounds for divorce shall be deemed to be complete, and the committee of the insane
defendant, if there be one, shall be made a party to the cause, or if there be no committee, then the court shall
appoint a guardian ad litem to represent the insane defendant.

(b) This subdivision (9) shall apply whether the separation commenced prior to its enactment or shall commence
thereafter. Where otherwise valid, any decree ofdivorce hereinbefore entered by any court having equity jurisdiction
pursuant to this subdivision (9), not appealed to the Supreme Court of Virginia, is hereby declared valid according to
the terms ofsaid decree notwithstanding the insanity ofa party thereto.

(c) A decree ofdivorce granted pursuant to this subdivision (9) shall in no way lessen any obligation any party may
otherwise have to support the spouse unless such party shall prove that there exists in the favor of such party some
other ground ofdivorce under this section or § 20-95.

B. A decree ofdivorce shall include each party's social security number, or other control number issued by the
Department of Motor Vehicles pursuant to § 46.2-342.

(Code 1919, § 5103; 1926, p. 868; 1934, p. 20; 1952, c. 100; 1960, c. 108; 1962, c. 288; 1964, cc. 363,648; 1970, c.
311; 1975,c.644; 1982,c.308; 1986,c.397; 1988,c.404; 1997,cc. 794,898.)

prey Inext I new search Itable of contents Ihome
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LIS> Code ofVirginia > 18.2-365

§ 18.2-365. Adultery defined; penalty.

Page 1 of 1

Any person, being married, who voluntarily shall have sexual intercourse with any person not his or her spouse shall
be guilty ofadultery, punishable as a Class 4 misdemeanor.

(Code 1950, §§18.1-187, 18.1-190; 1960, c. 358; 1975, cc. 14, 15.)

----_._.._._----_._-_.__..__...•._._._•.__.._._.._•...-_.•..•._.•._-•._.-._-_.•_---_ .._ _--_ _.....•..,-..- .._•.-.._-._._.•..-.,._.

prey Inext Inew search Itable of contents Ihome

http://leg1.state.va.us/cgi-bin/legp504.exe?OOO+cod+18.2-365 2/1/2013



LIS> Code of Virginia> 8.01-418.2

§ 8.01-418.2. Evidence of polygraph examination inadmissible in any proceeding.

Page 1 of 1

The analysis of any polygraph test charts produced during any polygraph examination administered to a party or
witness shall not be admissible in any proceeding conducted pursuant to § 2.2-1202.1 or conducted by any county,
city or town over the objection of any patty except as to disciplinary or other actions taken against a polygrapher.

(1993, c. 570; 1995, cc. 770, 818; 2012, cc. 803, 835.)

prev I next I new search I tabte of contents I home
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LIS> Code of Virginia > 20-107.3

§ 20-107.3. Court may decree as to property and debts of the parties.

Page 1 ofS

A. Upon decreeing the dissolution ofa marriage, and also upon decreeing a divorce from the bond of matrimony, or
upon the filing with the court as provided in subsection J of a certified copy ofa final divorce decree obtained
without the Commonwealth, the court, upon request ofeither party, (i) shall determine the legal title as between the
parties, and the ownership and value ofall property, real or personal, tangible or intangible, of the parties and shall
consider which of such property is separate property, which is marital property, and which is part separate and part
marital property in accordance with subdivision A 3 and (ii) shall determine the nature of all debts of the parties, or
either of them, and shall consider which ofsuch debts is separate debt and which is marital debt. The court shall
determine the value ofany such property as ofthe date of the evidentiary hearing on the evaluation issue. The court
shall determine the amount of any such debt as of the date ofthe last separation of the parties, if at such time or
thereafter at least one of the parties intends that the separation be permanent, and the extent to which such debt has
increased or decreased from the date of separation until the date of the evidentiary hearing. Upon motion ofeither
party made no less than 21 days before the evidentiary hearing the court may,. for good cause shown, in order to
attain the ends ofjustice, order that a different valuation date be used. The court, on the motion ofeither party, may
retain jurisdiction in the final decree of divorce to adjudicate the remedy provided by this section when the court
determines that such action is clearly necessary, and all decrees heretofore entered retaining such jurisdiction are
validated.

1. Separate property is (i) all property, real and personal, acquired by either party before the marriage; (ii) all
property acquired during the marriage by bequest, devise, descent, survivorship or gift from a source other than the
other party; (iii) all property acquired during the marriage in exchange for or from the proceeds of sale of separate
property, provided that such property acquired during the marriage is maintained as separate property; and (iv) that
part of any property classified as separate pursuant to subdivision A 3. Income received from separate property
during the marriage is separate property if not attributable to the personal effort ofeither party. The increase in value
of separate property during the marriage is separate property, unless marital property or the personal efforts ofeither
party have contributed to such increases and then only to the extent of the increases in value attributable to such
contributions. The personal efforts ofeither party must be significant and result in substantial appreciation of the
separate property if any increase in value attributable thereto is to be considered marital property.

2. Marital property is (i) all property titled in the names of both parties, whether as joint tenants, tenants by the
entirety or otherwise, except as provided by subdivision A 3, (ii) that part ofany property classified as marital
pursuant to subdivision A 3, or (iii) all other property acquired by each party during the marriage which is not
separate property as defined above. All property including that portion of pensions, profit-sharing or deferred
compensation or retirement plans of whatever nature, acquired by either spouse during the marriage, and before the
last separation of the parties, if at such time or thereafter at least one of the parties intends that the separation be
permanent, is presumed to be marital property in the absence of satisfactory evidence that it is separate property. For
purposes of this section marital property is presumed to be jointly owned unless there is a deed, title or other clear
indicia that it is not jointly owned.

3. The court shall classify property as part marital property and part separate property as follows:

a. In the case of income received from separate property during the marriage, such income shall be marital property
only to the extent it is attributable to the personal efforts ofeither party. In the case ofthe increase in value of
separate property during the marriage, such increase in value shall be marital property only to the extent that marital
property or the personal efforts ofeither party have contributed to such increases, provided that any such personal
efforts must be significant and result in substantial appreciation of the separate property.

For purposes of this subdivision, the nonowning spouse shall bear the burden of proving that (i) contributions of
marital property or personal effort were made and (ii) the separate property increased in value. Once this burden of
proof is met, the owning spouse shall bear the burden ofproving that the increase in value or some portion thereof
was not caused by contributions of marital property or personal effort.

"Personal effort" ofa party shall be deemed to be labor, effort, inventiveness, physical or intellectual skill,

http://legl.state.va.us/cgi-bin/legp504.exe?000+cod+20-107.3 2/11/2013



LIS> Code ofVirginia > 20-107.3 Page 2 ofS

creativity, or managerial, promotional or marketing activity applied directly to the separate property ofeither party.

b. In the case ofany pension, profit-sharing, or deferred compensation plan or retirement benefit, the marital share
as defined in subsection G shall be marital property.

c. In the case of any personal injury or workers' compensation recovery of either party, the marital share as defined
in subsection H shall be marital property.

d. When marital property and separate property are commingled by contributing one category of property to another,
resulting in the loss of identity of the contributed property, the classification of the contributed property shall be
transmuted to the category of property receiving the contribution. However, to the extent the contributed property is
retraceable by a preponderance of the evidence and was not a gift, such contributed property shall retain its original
classification.

e. When marital property and separate property are commingled into newly acquired property resulting in the loss of
identity ofthe contributing properties, the commingled property shall be deemed transmuted to marital property.
However, to the extent the contributed property is retraceable by a preponderance of the evidence and was not a gift,
the contributed property shall retain its original classification.

f. When separate property is retitled in the joint names ofthe parties, the retitled property shall be deemed
transmuted to marital property. However, to the extent the property is retraceable by a preponderance of the
evidence and was not a gift, the retitled property shall retain its original classification.

g. When the separate property of one party is commingled into the separate property of the other party, or the
separate property ofeach party is commingled into newly acquired property, to the extent the contributed property is
retraceable by a preponderance of the evidence and was not a gift, each party shall be reimbursed the value of the
contributed property in any award made pursuant to this section.

h. Subdivisions A 3 d, e and f shall apply to jointly owned property. No presumption ofgift shall arise under this
section where (i) separate property is commingled with jointly owned property; (ii) newly acquired property is
conveyed into joint ownership; or (iii) existing property is conveyed or retitled into joint ownership. For purposes of
this subdivision A 3, property is jointly owned when it is titled in the name of both parties, whether as joint tenants,
tenants by the entireties, or otherwise.

4. Separate debt is (i) all debt incurred by either party before the marriage, (ii) all debt incurred by either party after
the date of the last separation of the parties, if at such time or thereafter at least one ofthe parties intends that the
separation be permanent, and (iii) that part of any debt classified as separate pursuant to subdivision A 5. However,
to the extent that a party can show by a preponderance of the evidence that the debt was incurred for the benefit of
the m~iage or family, the court may designate the debt as marital.

5. Marital debt is (i) all debt incurred in the joint names ofthe parties before the date of the last separation of the
parties, if at such time or thereafter at least one of the parties intends that the separation be permanent, whether
incurred before or after the date of the marriage, and (ii) all debt incurred in either party's name after the date ofthe
marriage and before the date ofthe last separation of the parties, if at such time or thereafter at least one ofthe
parties intends that the separation be permanent. However, to the extent that a party can show by a preponderance of
the evidence that the debt, or a portion thereof, was incurred, or the proceeds secured by incurring the debt were
used, in whole or in part, for a nonmarital purpose, the court may designate the entire debt as separate or a portion of
the debt as marital and a portion of the debt as separate.

B. For the purposes of this section only, both parties shall be deemed to have rights and interests in the marital
property. However, such interests and rights shall not attach to the legal title of such property and are only to be used
as a consideration in determining a monetary award, if any, as provided in this section.

C. Except as provided in subsection G, the court shall have no authority to order the division or transfer of separate
p~operty or marital property, or separate or marital debt, which is not jointly owned or owed. The court may, based
upon the factors listed in subsection E, divide or transfer or order the division or transfer, or both, ofjointly owned

http://legl.state.va.us/cgi-bin/legpS04.exe?000+cod+20-107.3 2/11/2013



LIS> Code ofVirginia > 20-107.3 Page 3 ofS

marital property, jointly owed marital debt, or any part thereof. The court shall also have the authority to apportion
and order the payment of the debts of the parties, or either of them, that are incurred prior to the dissolution of the
marriage, based upon the factors listed in subsection E.

As a means ofdividing or transferring the jointly owned marital property, the court may transfer or order the transfer
of real or personal property or any interest therein to one ofthe parties, permit either party to purchase the interest of
the other and direct the allocation of the proceeds, provided the party purchasing the interest ofthe other agrees to
assume any indebtedness secured by the property, or order its sale by private sale by the parties, through such agent
as the court shall direct, or by public sale as the court shall direct without the necessity for partition. All decrees
entered prior to July 1, 1991, which are final and not subject to further proceedings on appeal as ofthat date, which
divide or transfer or order the division or transfer of property directly between the parties are hereby validated and
deemed self-executing. All orders or decrees which divide or transfer or order division or transfer of real property
between the parties shall be recorded and indexed in the names ofthe parties in the appropriate grantor and grantee
indexes in the land records in the clerk's office of the circuit court of the county or city in which the property is
located.

D. In addition, based upon (i) the equities and the rights and interests of each party in the marital property, and (ii)
the factors listed in subsection E, the court has the power to grant a monetary award, payable either in a lump sum or
over a period of time in fixed amounts, to either party. The party against whom a monetary award is made may
satisfy the award, in whole or in part, by conveyance of property, subject to the approval of the court. An award
entered pursuant to this subsection shall constitute ajudgment within the meaning of § 8.01-426 and shall not be
docketed by the clerk unless the decree so directs. An award entered pursuant to this subsection may be enforceable
in the same manner as any other money judgment. The provisions of § 8.01-382, relating to interest on judgments,
shall apply unless the court orders otherwise.

Any marital property, which has been considered or ordered transferred in granting the monetary award under this
section, shall not thereafter be the subject of a suit between the same parties to transfer title or possession of such
property.

E. The amount ofany division or transfer ofjointly owned marital property, and the amount ofany monetary award,
the apportionment of marital debts, and the method of payment shall be determined by the court after consideration
of the following factors:

1. The contributions, monetary and nonmonetary, of each party to the well-being of the family;

2. The contributions, monetary and nonmonetary, of each party in the acquisition and care and maintenance of such
marital property of the parties;

3. The duration ofthe marriage;

4. The ages and physical and mental condition of the parties;

5. The circumstances and factors which contributed to the dissolution of the marriage, specifically including any
ground for divorce under the provisions of subdivision,s (1), (3) or (6) of § 20-91 or § 20-95;

6. How and when specific items ofsuch marital property were acquired;

7. The debts and liabilities ofeach spouse, the basis for such debts and liabilities, and the property which may serve
as security for such debts and liabilities;

8. The liquid or nonliquid character ofall marital property;

9. The tax consequences to each party;

10. The use or expenditure of marital property by either of the parties for a nonmarital separate purpose or the
dissipation ofsuch funds, when such was done in anticipation ofdivorce or separation or after the last separation of
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11. Such other factors as the court deems necessary or appropriate to consider in order to arrive at a fair and
equitable monetary award.

F. The court shall determine the amount ofany such monetary award without regard to maintenance and support
awarded for either party or support for the minor children of both parties and shall, after or at the time ofsuch
determination and upon motion ofeither party, consider whether an order for support and maintenance ofa spouse
or children shall be entered or, if previously entered, whether such order shall be modified or vacated.

G. In addition to the monetary award made pursuant to subsection D, and upon consideration of the factors set forth
in subsection E:

1. The court may direct payment ofa percentage of the marital share of any pension, profit-sharing or deferred
compensation plan or retirement benefits, whether vested or nonvested, which constitutes marital property and
whether payable in a lump sum or over a period of time. The court may order direct payment ofsuch percentage of
the marital share by direct assignment to a party from the employer trustee, plan administrator or other holder ofthe
benefits. However, the court shall only direct that payment be made as such benefits are payable. No such payment
shall exceed 50 percent of the marital share of the cash benefits actually received by the party against whom such
award is made. "Marital share" means that portion ofthe total interest, the right to which was earned during the
marriage and before the last separation of the parties, if at such time or thereafter at least one ofthe parties intended
that the separation be permanent.

2. To the extent permitted by federal or other applicable law, the court may order a party to designate a spouse or
former spouse as irrevocable beneficiary during the lifetime ofthe beneficiary ofall or a portion ofany survivor
benefit or annuity plan of whatsoever nature, but not to include a life insurance policy. The court, in its discretion,
shall determine as between the parties, who shall bear the costs ofmaintaining such plan.

H. In addition to the monetary award made pursuant to subsection D, and upon consideration ofthe factors set forth
in subsection E, the court may direct payment of a percentage of the marital share ofany personal injury or workers'
compensation recovery ofeither party, whether such recovery is payable in a lump sum or over a period of time.
However, the court shall only direct that payment be made as such recovery is payable, whether by settlement, jury
award, court award, or otherwise. "Marital share" means that part of the total personal injury or workers'
compensation recovery attributable to lost wages or medical expenses to the extent not covered by health insurance
accruing during the marriage and before the last separation ofthe parties, ifat such time or thereafter at least one of
the parties intended that the separation be permanent.

I. Nothing in this section shall be construed to prevent the affirmation, ratification and incorporation in a decree of
an agreement between the parties pursuant to §§ 20-109 and 20-109.1. Agreements, otherwise valid as contracts,
entered into between spouses prior to the marriage shall be recognized and enforceable.

1. A court of proper jurisdiction under § 20-96 may exercise the powers conferred by this section after a court ofa
foreign jurisdiction has decreed a dissolution ofa marriage or a divorce from the bond ofmatrimony, if(i) one ofthe
parties was domiciled in this Commonwealth when the foreign proceedings were commenced, (ii) the foreign court
did not have personal jurisdiction over the party domiciled in the Commonwealth, (iii) the proceeding is initiated
within two years of receipt ofnotice of the foreign decree by the party domiciled in the Commonwealth, and (iv) the
court obtains personal jurisdiction over the parties pursuant to subdivision A 9 of § 8.01-328.1, or in any other
manner permitted by law.

K. The court shall have the continuing authority and jurisdiction to make any additional orders necessary to
effectuate and enforce any order entered pursuant to this section, including the authority to:

1. Order a date certain for transfer or division ofany jointly owned property under subsection C or payment ofany
monetary award under subsection D;

2. Punish as contempt ofcourt any willful failure ofa party to comply with the provisions of any order made by the
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3. Appoint a special commissioner to transfer any property under subsection C where a party refuses to comply with
the order of the court to transfer such property; and

4. Modify any order entered in a case filed on or after July 1, 1982, intended to affect or divide any pension, profit
sharing or deferred compensation plan or retirement benefits pursuant to the United States Internal Revenue Code or
other applicable federal laws, only for the purpose of establishing or maintaining the order as a qualified domestic
relations order or to revise or conform its terms so as to effectuate the expressed intent of the order.

L. If it appears upon or after the entry ofa final decree ofdivorce from the bond of matrimony that neither party
resides in the city or county of the circuit court that entered the decree, the court may, on the motion ofany party or
on its own motion, transfer to the circuit court for the city or county where either party resides the authority to make
additional orders pursuant to subsection K or to carry out or enforce any stipulation, contract, or agreement between
the parties that has been affirmed, ratified, and incorporated by reference pursuant to § 20-109.1.

(1982,c.309; 1984,c.649; 1985,cc.4,442; 1986,cc. 533, 537; 1988,cc. 745, 746, 747, 825,880; 1989,c. 70;
1990, cc. 636, 764; 1991, cc. 632,640,698; 1992, c. 88; 1993,c. 79;2004, cc. 654, 757; 2006, c. 260;2010,C.506;
2011, c. 655; 2012, c. 144.)
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