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VIRGINIA RULES OF 

PROFESSIONAL CONDUCT 

ABA MODEL RULES OF 

PROFESSIONAL CONDUCT 

VRPC 3.4:  

A lawyer shall not: 

(a) Obstruct another party's access to evidence or alter, 

destroy or conceal a document or other material having 

potential evidentiary value for the purpose of obstructing 

a party's access to evidence. A lawyer shall not counsel 

or assist another person to do any such act. . . . 

 

(c) Falsify evidence, counsel or assist a witness to testify 

falsely, or offer an inducement to a witness that is 

prohibited by law. But a lawyer may advance, guarantee, 

or pay: 

(1) reasonable expenses incurred by a witness in 

attending or testifying; 

(2) reasonable compensation to a witness for lost 

earnings as a result of attending or testifying; 

(3) a reasonable fee for the professional services of an 

expert witness. . . . 

 

(h) Request a person other than a client to refrain from 

voluntarily giving relevant information to another party 

unless: 

(1) the information is relevant in a pending civil matter; 

(2) the person in a civil matter is a relative or a current 

or former employee or other agent of a client; and 

(3) the lawyer reasonably believes that the person's 

interests will not be adversely affected by refraining 

from giving such information. . . .  

 

Comment [in relevant part] 

[4] Paragraph (h) prohibits lawyers from requesting 

persons other than clients to refrain from voluntarily 

giving relevant information. The Rule contains an 

exception permitting lawyers to advise current or former 

employees or other agents of a client to refrain from 

giving information to another party, because such 

persons may identify their interests with those of the 

client. The exception is limited to civil matters because 

of concerns with allegations of obstruction of justice 

(including perceived intimidation of witnesses) that 

could be made in a criminal investigation and 

prosecution. See also Rule 4.2. 

MRPC 3.4:  

A lawyer shall not: 

(a) unlawfully obstruct another party’s access to 

evidence or unlawfully alter, destroy or conceal a 

document or other material having potential evidentiary 

value. A lawyer shall not counsel or assist another 

person to do any such act; 

 

(b) falsify evidence, counsel or assist a witness to testify 

falsely, or offer an inducement to a witness that is 

prohibited by law; . . . 

 

 

 

 

 

 

 

 

(f) request a person other than a client to refrain from 

voluntarily giving relevant information to another party 

unless: 

(1) the person is a relative or an employee or other agent 

of a client; and 

(2) the lawyer reasonably believes that the person’s 

interests will not be adversely affected by refraining 

from giving such information. 

 

 

Comment [in relevant part] 

[4] Paragraph (f) permits a lawyer to advise employees 

of a client to refrain from giving information to another 

party, for the employees may identify their interests with 

those of the client. See also Rule 4.2. 

VRPC 3.3(a):  

A lawyer shall not knowingly: . . . 

(4) offer evidence that the lawyer knows to be false. If a 

lawyer has offered material evidence and comes to know 

of its falsity, the lawyer shall take reasonable remedial 

measures. . . . 

 

 

 

MRPC 3.3(a):  

A lawyer shall not knowingly: . . . 

(3) offer evidence that the lawyer knows to be false. If a 

lawyer, the lawyer’s client, or a witness called by the 

lawyer, has offered material evidence and the lawyer 

comes to know of its falsity, the lawyer shall take 

reasonable remedial measures, including, if necessary, 

disclosure to the tribunal. A lawyer may refuse to offer 

evidence, other than the testimony of a defendant in a 
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Comment [in relevant part] 

[1] The advocate's task is to present the client's case with 

persuasive force. Performance of that duty while 

maintaining confidences of the client is qualified by the 

advocate's duty of candor to the tribunal. However, an 

advocate does not vouch for the evidence submitted in a 

cause; the tribunal is responsible for assessing its 

probative value. 

 

 

 

 

[2] ABA Model Rule Comment not adopted. . . . 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

False Evidence 

[5] When evidence that a lawyer knows to be false is 

provided by a person who is not the client, the lawyer 

must refuse to offer it regardless of the client's wishes. 

 

 

 

 

 

 

[6] When false evidence is offered by the client, 

however, a conflict may arise between the lawyer's duty 

to keep the client's revelations confidential and the duty 

of candor to the court. Upon ascertaining that material 

evidence is false, the lawyer should seek to persuade the 

client that the evidence should not be offered or, if it has 

been offered, that its false character should immediately 

be disclosed. If the persuasion is ineffective, the lawyer 

must take reasonable remedial measures. 

 

 

[7-9] ABA Model Rule Comments not adopted. 

 

 

 

 

criminal matter, that the lawyer reasonably believes is 

false. 

 

Comment [in relevant part] 

[1] This Rule governs the conduct of a lawyer who is 

representing a client in the proceedings of a tribunal. See 

Rule 1.0(m) for the definition of “tribunal.” It also 

applies when the lawyer is representing a client in an 

ancillary proceeding conducted pursuant to the tribunal’s 

adjudicative authority, such as a `deposition. Thus, for 

example, paragraph (a) (3) requires a lawyer to take 

reasonable remedial measures if the lawyer comes to 

know that a client who is testifying in a deposition has 

offered evidence that is false. 

 

[2] This Rule sets forth the special duties of lawyers as 

officers of the court to avoid conduct that undermines 

the integrity of the adjudicative process. A lawyer acting 

as an advocate in an adjudicative proceeding has an 

obligation to present the client’s case with persuasive 

force. Performance of that duty while maintaining 

confidences of the client, however, is qualified by the 

advocate’s duty of candor to the tribunal. Consequently, 

although a lawyer in an adversary proceeding is not 

required to present an impartial exposition of the law or 

to vouch for the evidence submitted in a cause, the 

lawyer must not allow the tribunal to be misled by false 

statements of law or fact or evidence that the lawyer 

knows to be false. . . . 

 

Offering Evidence 

[5] Paragraph (a)(3) requires that the lawyer refuse to 

offer evidence that the lawyer knows to be false, 

regardless of the client’s wishes. This duty is premised 

on the lawyer’s obligation as an officer of the court to 

prevent the trier of fact from being misled by false 

evidence. A lawyer does not violate this Rule if the 

lawyer offers the evidence for the purpose of 

establishing its falsity. 

 

[6] If a lawyer knows that the client intends to testify 

falsely or wants the lawyer to introduce false evidence, 

the lawyer should seek to persuade the client that the 

evidence should not be offered. If the persuasion is 

ineffective and the lawyer continues to represent the 

client, the lawyer must refuse to offer the false evidence. 

If only a portion of a witness’s testimony will be false, 

the lawyer may call the witness to testify but may not 

elicit or otherwise permit the witness to present the 

testimony that the lawyer knows is false. 

 

[7] The duties stated in paragraphs (a) and (b) apply to 

all lawyers, including defense counsel in criminal cases. 

In some jurisdictions, however, courts have required 

counsel to present the accused as a witness or to give a 

narrative statement if the accused so desires, even if 



VTLA 2015 Annual Convention 
Ethical Witness Preparation 

John E. Lichtenstein, Esq. 

   Joanna M. Meyer, Esq. 
 LichtensteinFishwick PLC 

 
 

 

 

 

 

 

 

 

[Note: VRPC defines “knowingly” and  

“knows” to be actual knowledge, which may 

be inferred from circumstances.”] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Remedial Measures 

[10] ABA Model Rule Comments not adopted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

counsel knows that the testimony or statement will be 

false. The obligation of the advocate under the Rules of 

Professional Conduct is subordinate to such 

requirements. See also Comment [9]. 

[8] The prohibition against offering false evidence only 

applies if the lawyer knows that the evidence is false. A 

lawyer’s reasonable belief that evidence is false does not 

preclude its presentation to the trier of fact. A lawyer’s 

knowledge that evidence is false, however, can be 

inferred from the circumstances. See Rule 1.0(f). Thus, 

although a lawyer should resolve 

doubts about the veracity of testimony or other evidence 

in favor of the client, the lawyer cannot ignore an 

obvious falsehood. 

[9] Although paragraph (a)(3) only prohibits a lawyer 

from offering evidence the lawyer knows to be false, it 

permits the lawyer to refuse to offer testimony or other 

proof that the lawyer reasonably believes is false. 

Offering such proof may reflect adversely on the 

lawyer’s ability to discriminate in the quality of 

evidence and thus impair the lawyer’s effectiveness 

as an advocate. Because of the special protections 

historically provided criminal defendants, however, this 

Rule does not permit a lawyer to refuse to offer the 

testimony of such a client where the lawyer reasonably 

believes but does not know that the testimony will be 

false. Unless the lawyer knows the testimony will be 

false, the lawyer must honor the client’s decision to 

testify. See also Comment [7]. 

 

Remedial Measures 

[10] Having offered material evidence in the belief that 

it was true, a lawyer may subsequently come to know 

that the evidence is false. Or, a lawyer may be surprised 

when the lawyer’s client, or another witness called by 

the lawyer, offers testimony the lawyer knows to be 

false, either during the lawyer’s direct examination or in 

response to cross-examination by the opposing lawyer. 

In such situations or if the lawyer knows of the falsity of 

testimony elicited from the client during a deposition, 

the lawyer must take reasonable remedial measures. In 

such situations, the advocate’s proper course is to 

remonstrate with the client confidentially, advise the 

client of the lawyer’s duty of candor to the tribunal and 

seek the client’s cooperation with respect to the 

withdrawal or correction of the false statements or 

evidence. If that fails, the advocate must take further 

remedial action. If withdrawal from the representation is 

not permitted or will not undo the effect of the false 

evidence, the advocate must make such disclosure to the 

tribunal as is reasonably necessary to remedy the 

situation, even if doing so requires the lawyer to reveal 

information that otherwise would be protected by Rule 

1.6. It is for the tribunal then to determine what should 

be done--making a statement about the matter to the trier 

of fact, ordering a mistrial or perhaps nothing. 
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[11] Except in the defense of a criminal accused, the rule 

generally recognized is that, if necessary to rectify the 

situation, an advocate must disclose the existence of the 

client's deception to the court or to the other party. Such 

a disclosure can result in grave consequences to the 

client, including not only a sense of betrayal but also 

loss of the case and perhaps a prosecution for perjury. 

But the alternative is that the lawyer cooperate in 

deceiving the court, thereby subverting the truthfinding 

process which the adversary system is designed to 

implement. See Rule 1.2(c). Furthermore, unless it is 

clearly understood that the lawyer will act upon the duty 

to disclose the existence of false evidence, the client can 

simply reject the lawyer's advice to reveal the false 

evidence and insist that the lawyer keep silent. Thus the 

client could in effect coerce the lawyer into being a party 

to fraud on the court. 

 

Perjury by a Criminal Defendant 

[12] Whether an advocate for a criminally accused has 

the same duty of disclosure has been intensely 

debated. While it is agreed that the lawyer should seek to 

persuade the client to refrain from perjurious 

testimony, there has been dispute concerning the 

lawyer's duty when that persuasion fails. If the 

confrontation with the client occurs before trial, the 

lawyer ordinarily can withdraw. Withdrawal before trial 

may not be possible, however, either because trial is 

imminent, or because the confrontation with the client 

does not take place until the trial itself, or because no 

other counsel is available. 

 

 

 

 

 

 

 

 

[13] The most difficult situation, therefore, arises in a 

criminal case where the accused insists on testifying 

when the lawyer knows that the testimony is perjurious. 

The lawyer's effort to rectify the situation can increase 

the likelihood of the client's being convicted as well as 

opening the possibility of a prosecution for perjury. On 

the other hand, if the lawyer does not exercise control 

over the proof, the lawyer participates, although in a 

merely passive way, in deception of the court. 

[13a] Three resolutions of this dilemma have been 

proposed. One is to permit the accused to testify by a 

narrative without guidance through the lawyer's 

questioning. This compromises both contending 

principles; it exempts the lawyer from the duty to 

disclose false evidence but subjects the client to an 

implicit disclosure of information imparted to counsel. 

 

[11] The disclosure of a client’s false testimony can 

result in grave consequences to the client, including not 

only a sense of betrayal but also loss of the case and 

perhaps a prosecution for perjury. But the alternative is 

that the lawyer cooperate in deceiving the court, thereby 

subverting the truth-finding process which the adversary 

system is designed to implement. See Rule 1.2(d). 

Furthermore, unless it is clearly understood that the 

lawyer will act upon the duty to disclose the existence of 

false evidence, the client can simply reject the lawyer’s 

advice to reveal the false evidence and insist that the 

lawyer keep silent. Thus the client could in effect coerce 

the lawyer into being a party to fraud on the court. 

 

 

 

 

 

Preserving Integrity of Adjudicative Process 

[12] Lawyers have a special obligation to protect a 

tribunal against criminal or fraudulent conduct that 

undermines the integrity of the adjudicative process, 

such as bribing, intimidating or otherwise unlawfully 

communicating with a witness, juror, court official or 

other participant in the proceeding, unlawfully 

destroying or concealing documents or other evidence or 

failing to disclose information to the tribunal when 

required by law to do so. Thus, paragraph (b) requires a 

lawyer to take reasonable remedial measures, including 

disclosure if necessary, whenever the lawyer knows that 

a person, including the lawyer’s client, intends to 

engage, is engaging or has engaged in criminal or 

fraudulent conduct related to the proceeding. 

 

 

 

 

 

Duration of Obligation 

[13] A practical time limit on the obligation to rectify 

false evidence or false statements of law and fact has to 

be established. The conclusion of the proceeding is a 

reasonably definite point for the termination of the 

obligation. A proceeding has concluded within the 

meaning of this Rule when a final judgment in the 

proceeding has been affirmed on appeal or the time for 

review has passed. 
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Another suggested resolution, of relatively recent origin, 

is that the advocate be entirely excused from the duty to 

reveal perjury if the perjury is that of the client. This is a 

coherent solution but makes the advocate a knowing 

instrument of perjury. 

[13b] The ultimate resolution of the dilemma, however, 

is that the lawyer must reveal the client's perjury if 

necessary to rectify the situation. A criminal accused has 

a right to the assistance of an advocate, a right to testify 

and a right of confidential communication with counsel. 

However, an accused should not have a right to 

assistance of counsel in committing perjury. 

Furthermore, an advocate has an obligation, not only in 

professional ethics but under the law as well, to avoid 

implication in the commission of perjury or other 

falsification of evidence. See Rule 1.2(c). 

 

Ex Parte Proceedings 

[14] Ordinarily, an advocate has the limited 

responsibility of presenting one side of the matters that a 

tribunal should consider in reaching a decision; the 

conflicting position is expected to be presented by the 

opposing party. However, in an ex parte proceeding, 

such as an application for a temporary restraining order, 

there is no balance of presentation by opposing 

advocates. The object of an ex parte proceeding is 

nevertheless to yield a substantially just result. The 

judge has an affirmative responsibility to accord the 

absent party just consideration. The lawyer for the 

represented party has the correlative duty to make 

disclosures of material facts known to the lawyer and 

that the lawyer reasonably believes are necessary to an 

informed decision. For purposes of this Rule, ex parte 

proceedings do not include grand jury proceedings or 

proceedings which are nonadversarial, including various 

administrative proceedings in which a party chooses not 

to appear. However, a particular tribunal (including an 

administrative tribunal) may have an explicit rule or 

other controlling precedent which requires disclosure 

even in a nonadversarial proceeding. If so, the lawyer 

must comply with a disclosure demand by the tribunal or 

challenge the action by available legal means. The 

failure to disclose information as part of a legal 

challenge to a demand for disclosure will not constitute a 

violation of this Rule. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Ex Parte Proceedings 

[14] Ordinarily, an advocate has the limited 

responsibility of presenting one side of the matters that a 

tribunal should consider in reaching a decision; the 

conflicting position is expected to be presented by the 

opposing party. However, in any ex parte proceeding, 

such as an application for a temporary restraining order, 

there is no balance of presentation by opposing 

advocates. The object of an ex parte proceeding is 

nevertheless to yield a substantially just result. The 

judge has an affirmative responsibility to accord the 

absent party just consideration. The lawyer for the 

represented party has the correlative duty to make 

disclosures of material facts known to the lawyer and 

that the lawyer reasonably believes are necessary to an 

informed decision. 

 

VRPC 1.2(c): 
A lawyer shall not counsel a client to engage, or assist a 

client, in conduct that the lawyer knows is criminal or 

fraudulent, but a lawyer may discuss the legal 

consequences of any proposed course of conduct with a 

client and may counsel or assist a client to make a good 

faith effort to determine the validity, scope, meaning, or 

application of the law. 

 

 

MRPC 1.2(d): 
A lawyer shall not counsel a client to engage, or assist a 

client, in conduct that the lawyer knows is criminal or 

fraudulent, but a lawyer may discuss the legal 

consequences of any proposed course of conduct with a 

client and may counsel or assist a client to make a good 

faith effort to determine the validity, scope, meaning or 

application of the law. 
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Comment [in relevant part] 

Criminal, Fraudulent and Prohibited Transactions 
[9] A lawyer is required to give an honest opinion about 

the actual consequences that appear likely to result from 

a client's conduct. The fact that a client uses advice in a 

course of action that is criminal or fraudulent does not, 

of itself, make a lawyer a party to the course of action. 

However, a lawyer may not knowingly assist a client in 

criminal or fraudulent conduct. There is a critical 

distinction between presenting an analysis of legal 

aspects of questionable conduct and recommending the 

means by which a crime or fraud might be committed 

with impunity. 

 

 

[10] When the client's course of action has already 

begun and is continuing, the lawyer's responsibility is 

especially delicate. The lawyer is not permitted to reveal 

the client's wrongdoing, except where permitted or 

required by Rule 1.6. However, the lawyer is required to 

avoid furthering the purpose, for example, by suggesting 

how it might be concealed. A lawyer shall not continue 

assisting a client in conduct that the lawyer originally 

supposes is legally proper but then discovers is criminal 

or fraudulent. See Rule 1.16. 

 

 

 

 

 

 

[11] Where the client is a fiduciary, the lawyer may be 

charged with special obligations in dealings with a 

beneficiary. 

 

[12] Paragraph (c) applies whether or not the defrauded 

party is a party to the transaction. Hence, a lawyer 

should not participate in a sham transaction; for 

example, a transaction to effectuate criminal or 

fraudulent escape of tax liability. Paragraph (c) does not 

preclude undertaking a criminal defense incident to a 

general retainer for legal services to a lawful enterprise. 

The last clause of paragraph (c) recognizes that 

determining the validity or interpretation of a statute or 

regulation may require a course of action involving 

disobedience of the statute or regulation or of the 

interpretation placed upon it by governmental 

authorities. See also Rule 3.4(d). 

Comment [in relevant part] 

Criminal, Fraudulent and Prohibited Transactions 
[9] Paragraph (d) prohibits a lawyer from knowingly 

counseling or assisting a client to commit a crime or 

fraud. This prohibition, however, does not preclude the 

lawyer from giving an honest opinion about the actual 

consequences that appear likely to result from a client’s 

conduct. Nor does the fact that a client uses advice in a 

course of action that is criminal or fraudulent of itself 

make a lawyer a party to the course of action. There is a 

critical distinction between presenting an analysis of 

legal aspects of questionable conduct and recommending 

the means by which a crime or fraud might be 

committed with impunity. 

 

[10] When the client’s course of action has already 

begun and is continuing, the lawyer’s responsibility is 

especially delicate. The lawyer is required to avoid 

assisting the client, for example, by drafting or 

delivering documents that the lawyer knows are 

fraudulent or by suggesting how the wrongdoing might 

be concealed. A lawyer may not continue assisting a 

client in conduct that the lawyer originally supposed was 

legally proper but then discovers is criminal or 

fraudulent. The lawyer must, therefore, withdraw from 

the representation of the client in the matter. See Rule 

1.16(a). In some cases, withdrawal alone might be 

insufficient. It may be necessary for the lawyer to give 

notice of the fact of withdrawal and to disaffirm any 

opinion, document, affirmation or the like. See Rule 4.1. 

 

[11] Where the client is a fiduciary, the lawyer may be 

charged with special obligations in dealings with a 

beneficiary. 

 

[12] Paragraph (d) applies whether or not the defrauded 

party is a party to the transaction. Hence, a lawyer must 

not participate in a transaction to effectuate criminal or 

fraudulent avoidance of tax liability. Paragraph (d) does 

not preclude undertaking a criminal defense incident to a 

general retainer for legal services to a lawful enterprise. 

The last clause of paragraph (d) recognizes that 

determining the validity or interpretation of a statute or 

regulation may require a course of action involving 

disobedience of the statute or regulation or of the 

interpretation placed upon it by governmental 

authorities. 

 

[13] If a lawyer comes to know or reasonably should 

know that a client expects assistance not permitted by 

the Rules of Professional Conduct or other law or if the 

lawyer intends to act contrary to the client’s instructions, 

the lawyer must consult with the client regarding the 

limitations on the lawyer’s conduct. See Rule 1.4(a)(5). 
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I.  INTRODUCTION  
On any given business day, thousands of civil depositions occur in law 

offices and hotel conference rooms around the country.  In the days before 
these depositions, lawyers spend countless hours with witnesses—sometimes 
more time than the depositions themselves—to prepare these witnesses to 
testify.  These preparation sessions are private and remain shielded from 
opponents and courts under the cloak of the attorney-client privilege.1  
However, basic ethical principles still govern these preparation sessions, even 
if the extent of the lawyer’s compliance with those principles remains 
unknown.  Most lawyers want to obey the standards of the profession, and this 
is the reason that the ethical principles governing witness preparation require 
careful study.  This Article is directed to lawyers who take the rules of 
professional conduct seriously and scholars who understand that solutions to 
the problems of legal ethics are not mere abstractions, but an essential part of 
practical professionalism.   

Scholarly study of the ethical principles that govern the preparation of 
deposition witnesses is almost non-existent.2  Although trial is an infrequent 
occurrence in civil cases, there exists a traditional but inaccurate paradigm that 
views “the trial” as the natural and ordinary litigation end-game.3  Discussing 
witness preparation influenced by this paradigm promotes a failure to address 
the particular problems that arise in preparing deposition witnesses; yet, 
because trials are uncommon, it is a mistake to regard depositions simply, or 
even primarily, as devices for trial preparation.  Rather, in most cases, 
depositions play a critical role in posturing cases for settlement and in laying 
the groundwork for dispositive pre-trial motions.  Thus, if witness preparation 
generally is “the ‘dark secret’ of the legal profession . . . neither taught in law 
school . . . and rarely litigated or even discussed in scholarly literature,”4 this 
failure to focus on depositions leaves unexamined the arena in which most 
witnesses in civil cases actually testify.     

A basic premise of this Article is that the ethical rules for preparing 
deposition witnesses require their own analysis.  Deposition testimony differs 
from trial testimony primarily because the range of permissible inquiry at 
                                                 
 1. DAVID M. MALONE ET AL., THE EFFECTIVE DEPOSITION 210 (3d ed. 2006). 
 2. See, e.g., Liisa Renée Salmi, Don’t Walk the Line: Ethical Considerations in Preparing 
Witnesses for Deposition and Trial, 18 REV. LITIG. 135, 136 (1999) (noting that witness 
preparation is not taught in law school nor is it a frequent topic in the secondary literature). 
 3. See, e.g., Christopher Lutz, Multi-Level Depositions, 16 LITIG. 9, 14 (1990) (“Never lose 
sight of the fact that what you do in a deposition is subservient to your trial goals.  You do not 
develop information, on any level, just as a curiosity.  It all must be fit into a trial plan.”). 
 4. See Salmi, supra note 2, at 136 (citing John S. Applegate, Witness Preparation, 68 TEX. 
L. REV. 277, 279 (1989)). 
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depositions greatly exceeds that which is admissible evidence at trial.  The 
scope of proper deposition inquiry is limited, not by the stringent criteria of 
admissibility, but by the generous standard that the information sought must 
only “appear [to be] reasonably calculated to lead to the discovery of 
admissible evidence.”5  Moreover, because judges are not present to supervise 
depositions, and lawyers are permitted to instruct witnesses not to answer only 
in limited circumstances,6 witnesses must be prepared to answer questions that 
a court would never permit at trial.  Despite the pervasive and important nature 
of deposition practice, the dearth of ethical guidance in this area forces many 
lawyers to rely merely on the guidance of a mentor or ill-defined folklore.  
This Article attempts to provide lawyers with a more useful framework for 
navigating their way through these issues.   

The Article makes three fundamental claims.  First, it argues that the ethical 
rules governing witness preparation reflect a single underlying moral principle 
that we call the Anti-False Testimony Principle.  Second, it argues that 
deposition witnesses are required to give two fundamentally different kinds of 
testimony: testimony about events that took place in the past, which we call 
testimony about the historical record, and testimony about present 
understandings of relevant issues.  The third claim marries the first two claims, 
maintaining that the Anti-False Testimony Principle operates differently 
depending on the kind of testimony to be given, providing more substantial 
limitations on testimony recounting the historical record than on testimony 
about present understandings.     

Part II of the Article provides a brief introduction to the scope of deposition 
practice.  Part III discusses the rules governing the actions lawyers are 
permitted to take in preparing their witnesses to testify in depositions.  This 
Part argues that the various ethical rules reflect the more general, underlying 
principle that we call the Anti-False Testimony Principle.  Part IV elaborates 
on the distinction between the two basic kinds of testimony that non-expert 
witnesses are called on to give: testimony about the historical record and 
testimony about present understandings.  This distinction is critical, because as 
Part V shows, a lawyer’s ethical obligations vary considerably depending on 
whether the witness is being prepared to testify about the historical record or 
about present understandings.  Part V—the core of the Article—explains the 
various ways in which the Anti-False Testimony Principle applies.  On one 
hand, the Principle applies stringently when lawyers prepare witnesses to 
testify about the historical record, which is testimony based on memories either 
                                                 
 5. See, e.g., FED. R. CIV. P. 26(b)(1). 
 6. Generally, instructions not to answer are proper only to protect a privilege or an 
assertion of protection under the work product doctrine or to enforce a court order.  FED. R. CIV. 
P. 30(c)(2) (“A person may instruct a deponent not to answer only when necessary to preserve a 
privilege, to enforce a limitation ordered by the court, or to represent a motion under 
Rule(d)(3).”).  
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of the witnesses’ past perceptions or of their past mental states.  On the other 
hand, the application of the Principle is more limited when lawyers prepare 
witnesses to testify about their present understandings, which relate to and 
form a critical part of the litigation positions that the lawyers have been hired 
to develop.  Part VI concludes by summarizing the framework of various 
ethical rules regarding deposition testimony.  

II.  THE IMPORTANCE AND BREADTH OF DEPOSITION PRACTICE 

A.  Preparation of Deposition Witnesses: A Pervasive Yet Unstudied Aspect of 
Litigation Practice 

Only about two percent of all civil cases filed actually go to trial.7  If a case 
enters discovery—that is, except where it settles or is dismissed soon after it is 
filed—witnesses are nearly always deposed.8  It follows that, by volume, 
nearly all testimony given in civil disputes is offered during depositions.  More 
particularly, even when cases do go to trial, deposition practice will have been 
critical, because competent counsel will have been careful to “lock in” the 
testimony of key witnesses beforehand in their depositions.  Thus, whether trial 
occurs or not, the critical time for preparing a witness is before his or her 
deposition.9   

                                                 
 7. See JAMES C. DUFF, JUDICIAL BUSINESS OF THE UNITED STATES COURTS: 2008 
ANNUAL REPORT OF THE DIRECTOR 71 (2009), http://www.uscourts.gov/judbus2008/Judicial 
Businespdfversion.pdf (noting that in the twelve-month period ending September 30, 2008, of the 
233,826 cases filed in United States district courts, 4723 cases were disposed of during or after 
trial—a total of approximately two percent). 
 8. See MALONE ET AL., supra note 1, at xiii–xiv (discussing the need for effectively taking 
and defending depositions regardless of whether the case will go to trial). 
 9. See, e.g., DENNIS R. SUPLEE AND DIANA S. DONALDSON, THE DEPOSITION HANDBOOK 
§ 102[B] (4th ed. 2002) (explaining that deposition testimony may be preserved regardless of its 
potentially harmful nature).  But see Charles Silver, Preliminary Thoughts on the Economics of 
Witness Preparation, 30 TEX. TECH L. REV. 1383, 1387–89 (1999) (observing that “lawyers 
probably prepare witnesses less often than commonly believed” and that “lawyers probably do 
not prepare witnesses intensively”) (emphasis added) (capitalization omitted).  Professor Silver 
cites little evidence for his assertion, and his observation is difficult to credit.  Indeed, most 
litigators know that bypassing the opportunity to prepare witnesses—and to prepare them 
intensively—is foolhardy.  See, e.g., Odone v. Croda Int’l PLC, 170 F.R.D. 66, 69 (D.D.C. 1997) 
(“An attorney has an ethical duty to prepare a witness.”); see also Christy v. Pa. Tpk. Comm’n, 
160 F.R.D. 51, 53 (E.D. Pa. 1995) (providing that communication between witnesses and counsel 
prior to depositions is not limited; rather, it is encouraged as part of the lawyer’s duty to prepare 
deposition witnesses).  It is not too much to say that spurning the opportunity to prepare key 
witnesses is an invitation to malpractice and perhaps even triggers a duty on the part of the 
lawyer’s firm to notify its professional liability carrier.  See generally 2 RONALD E. MALLEN & 
JEFFREY M. SMITH, LEGAL MALPRACTICE § 20:2–20:3 (2008 ed. 2008) (discussing the standard 
of care and “parameters of competence” necessary for a lawyer to fulfill her ethical obligation of 
representing a client with diligence and competence). 
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Despite the abundance of “how-to” handbooks on taking and defending 
depositions,10 scholarly commentary on a lawyer’s ethical obligations in pre-
deposition witness preparation is neither recent nor extensive.11  Practitioner-
oriented works on deposition practice generally focus on subjects other than 
ethical pre-deposition witness preparation, particularly on misconduct during 
depositions, but some do discuss ethical considerations.12  The absence of 
informed commentary is especially unfortunate, because there is—and 
inevitably always will be—an absence of case law defining what lawyers can 
properly do in preparing their witnesses, for the obvious reason that the 
preparation of fact witnesses is protected from scrutiny by the attorney-client 
privilege.13  

This lack of guidance on pre-deposition witness preparation needs to be 
remedied—and not simply for the general reason that a gulf between the 
academic study of law and its practice disembodies the one and impoverishes 

                                                 
 10. See generally DAVID A. BINDER ET AL., DEPOSITION QUESTIONING STRATEGIES AND 
TECHNIQUES (West Group 2001) (explaining strategies and techniques for conducting depositions 
and deposition preparation); MALONE ET AL., supra note 1, at 1 (analyzing the mechanics of 
taking and defending depositions); CHRIS MARTINIAK, HOW TO TAKE AND DEFEND DEPOSITIONS 
xv (3d ed. 2002) (focusing on strategies, tactics, and other elements of deposition skills); SUPLEE 
& DONALDSON, supra note 9 (providing general guidance on conducting depositions and general 
deposition practice).  
 11. See generally Applegate, supra note 4; W. William Hodes, The Professional Duty to 
Horseshed Witnesses—Zealously, Within the Bounds of the Law, 30 TEX. TECH L. REV. 1343 
(1999); Salmi, supra note 2, at 136–37; Richard C. Wydick, The Ethics of Witness Coaching, 17 
CARDOZO L. REV. 1, 1–3 (1995).  Although specifically addressing trial testimony, see Joseph D. 
Piorkowski, Note, Professional Conduct and the Preparation of Witnesses for Trial: Defining the 
Acceptable Limitations of “Coaching,” 1 GEO. J. LEGAL ETHICS 389 (1987) for a useful 
discussion of witness preparation.  For a further discussion of ethical witness coaching in the trial 
context, see Fred C. Zacharias & Shaun Martin, Coaching Witnesses,  87 KY. L. J. 1001 (1999). 
 12. See, e.g., James M. Altman, Witness Preparation Conflicts, 22 LITIG. 38, 38–41, 43, 67–
68 (1995) (outlining some ethical principles of witness deposition preparation); see also Clark R. 
Hudson & Jackie M. Ni Mhairtin, Preparing Your Client for Deposition or Trial Testimony, 59 
FED’N DEF. & CORPORATE COUNS. Q. 63, 63–69 (2008); James W. McElhaney, Be Careful in the 
Woodshed, A.B.A. J., Aug. 2005, available at http://www.abajournal.com/magazine/be_careful 
_in_the_woodshed/print/; Henry Morrissette, Tips for Preparing Your Corporate Witness for 
Deposition, 75 DEF. COUNS. J. 105, 105–08 (2008); Peter M. Panken & Mirande Valbrune, 
Enforcing the Prohibitions Against Coaching Deposition Witnesses, 17 PRAC. LITIG. 15, 15–18, 
20, 22 (2006). 
 13. See MALONE ET AL., supra note 1, at 210.  The attorney-client privilege applies when a 
lawyer prepares his or her individual client for deposition.  When a lawyer defends the deposition 
of someone other than the client, an attorney-client relationship exists for the purpose of 
providing legal representation in the deposition.  This commonly occurs when a lawyer, who 
represents a corporation and not individual corporate officers, defends the deposition of a 
corporate employee.  See MODEL RULE OF PROF’L CONDUCT R. 1.13 (2009).  This is not, 
however, the only circumstance; if the deposition of any non-party witness is sought, a lawyer 
may represent that witness, and the scope of the engagement will be limited to the defense of the 
deposition. 
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the other.  Although one commentator optimistically contends that “from a . . . 
pragmatic perspective, false testimony rarely goes unnoticed,”14—a 
proposition that every lawyer concerned with the maintenance of high ethical 
standards in the profession hopes to be true—verifying the extent of the 
unnoticed false testimony is logically impossible.  Plainly stated, deposition 
preparation is a secret process, and, absent a slip by the witness or counsel, or 
the presence of an undetected recording device,15 what has occurred during 
deposition preparation will never come to the court’s or bar’s attention.  The 
consequence of this secrecy is that, practically speaking, lawyers are 
essentially “on their honor” to prepare witnesses in accordance with ethical 
standards, knowing that enforcement of such standards is rare.  Lawyers of 
high standards want to understand and uphold their duties even if they know 
that, alas, some members of their profession may treat the secrecy of witness 
preparation as a license to act improperly.  

B.  The Breadth of Deposition Inquiry 
Deposition preparation is important not only because of the frequency of 

depositions, but also because of the breadth of deposition inquiry.  Depositions 
differ from trial testimony in three important respects.  First, except on rare 
occasions, deposition witnesses testify outside of the presence of a judge, 
meaning that the proceedings are controlled by the interplay between the 
lawyers and the conduct and attitude of the witness.  Second, witnesses 
primarily answer questions posed by the opposing party’s counsel, which 
essentially amounts to unrestrained cross-examination without the limitations 
provided by the scope of a preceding direct examination.  

The third reason that deposition testimony deserves to be treated differently 
than trial testimony is that—except in the case of de bene esse depositions 
taken to preserve testimony for trial—the rules of evidence do not apply.16  
Thus, apart from the attorney-client privilege, the work product doctrine, or a 
judicially-imposed restriction on the scope of discovery in the particular case, 
deposition rules only limit the scope of examination by the broad and flexible 
standard that the information sought be “reasonably calculated to lead to the 
discovery of admissible evidence.”17  Given its broad scope, deposition inquiry 
regularly elicits information that would be inadmissible at trial, and competent 

                                                 
 14. See Altman, supra note 12, at 38. 
 15. See In re Attorney Disciplinary Matter, 98 F.3d 1082, 1084–85 (8th Cir. 1996) 
(affirming the disbarment of an attorney after a court reporter’s device recorded a conversation 
between an attorney and his client in which the attorney advised his client to commit perjury). 
 16. See FED. R. CIV. P. 26(b)(1) (articulating the scope of discovery to include any relevant 
information); see also MALONE ET AL., supra note 1, at 280 n.2 (referring only to Rule 804 of the 
Federal Rules of Evidence as specifically applicable to de bene esse depositions). 
 17. FED. R. CIV. P. 26(b)(1) (“Relevant information need not be admissible at the trial if the 
discovery appears reasonably calculated to lead to the discovery of admissible evidence.”). 
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lawyers must prepare their witnesses to respond to a broad array of questions.  
This scope extends beyond the obvious statement that hearsay, though 
generally excludable at trial, is regularly and appropriately elicited in 
depositions.  A witness may properly be asked to recount what he or she 
perceived regarding events that took place at a relevant and generally definable 
time in the past.18  Such testimony sometimes includes the witness’s opinions 
or inferences about those facts, which may be inadmissible.19  Testimony about 
the historical past can also recount states of mind that the witness can recall 
experiencing at relevant times in the past—for example, the witness’s own 
state of mind when a contract was being signed or the reason the witness made 
certain decisions while designing a product or treating a patient, 
notwithstanding that such testimony may be inadmissible under the parol-
evidence rule.   

But extended questioning that elicits inadmissible testimony about the 
historical record is not the whole of it.  Because the scope of a deposition is so 
broad, deposition witnesses are often asked to testify about their present 
understandings.  For example, in complex commercial cases where the parties’ 
obligations flow from contracts, parties are regularly asked to describe their 
present understanding of those obligations.20  In other cases, including tort 
cases, present understandings are relevant to whether past conduct can be 
explained, excused, or justified.21  When witnesses offer testimony about 
present understandings, they are doing something quite different from 
reporting their present memories of past perceptions: they are describing their 
current understanding of a certain aspect of the case.22  The literature does not 
explain how, if at all, the ethical rules of witness preparation differ in these two 
situations—present memories of past perceptions or past mental states, and 

                                                 
 18. On occasion, this Article will describe persons as “he” or “she.”  Generally, however, in 
order to avoid confusion, we adopt the convention of using the feminine pronoun to refer to 
lawyers who are either preparing, defending, or questioning witnesses, and the masculine pronoun 
to refer to the witnesses themselves. 
 19. See FED. R. EVID. 701 (articulating the rule for opinion testimony by lay witnesses at 
trial). 
 20. See, e.g., Minebea Co. v. Papst, 355 F. Supp. 2d 526, 530 (D.D.C. 2005) (stating that it 
is appropriate to question a witness as to his present understanding of a contract term); see also 
infra Part V.C.1. 
 21. See infra Part V.C.1. 
 22. A third kind of testimony in both depositions and at trial is expert testimony.  
Doctrinally speaking, expert testimony is not testimony about facts.  Experts assist the trier of 
fact—the jury or, in a bench trial, the judge—to understand facts that are thought to be beyond the 
scope of a layperson’s knowledge.  See FED. R. EVID. 702, 706 (articulating the Federal Rules of 
Evidence for “Testimony by Experts” and “Court Appointed Experts”).  The special issues of 
expert testimony and the preparation of experts for their depositions are beyond the scope of this 
Article. 
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present understanding.23  Part V of this Article explains the different ethical 
requirements that should govern preparing witnesses to give these two 
different types of deposition testimony.  The point here is that the preparation 
of deposition witnesses is an important and identifiable field of study because 
deposition practice regularly encompasses a broader range of questions than 
those that are frequently permitted at trial. 

III.  THE ANTI-FALSE TESTIMONY PRINCIPLE AND THE MEANING OF “FALSE 
TESTIMONY” 

A.  The Basic Ethical Requirements: The Components of the Anti-False 
Testimony Principle 

The fundamental ethical tenets affecting a lawyer’s witness preparation 
duties, which are equally applicable in deposition or at trial, are cast as two 
prohibitions on the introduction of “false” testimony.  Rule 3.4(b) of the Model 
Rules of Professional Conduct (Model Rules) provides that “[a] lawyer shall 
not . . . (b) falsify evidence, [or] counsel or assist a witness to testify falsely,”24 
and Rule 3.3(a) of the Model Rules requires that “[a] lawyer shall not 
knowingly . . . (3) offer evidence that the lawyer knows to be false.”25  
Although Model Rules 3.4(b) and 3.3(a)(3) apply in different situations, their 
goal is the same—to prevent a lawyer from tampering (actively or passively) 
with the factual record.  Together, these rules reflect a fundamental and 
underlying principle that aims to prevent lawyers from placing incorrect and 
dishonest testimony in the record.  We call this underlying concept the “Anti-
False Testimony Principle.”  Although the most problematic situations require 
detailed discussion,26 the Anti-False Testimony Principle generally imposes 
three broad prohibitions on lawyers, all of which are designed to bar a lawyer 
from gaining an advantage from dishonest litigation practices: (1) suborning 

                                                 
 23. Two commentators notice, but do not develop, the significance of the fact that witnesses 
testify about their “observations or opinions.”  See Applegate, supra note 4, at 304 (emphasis 
added); see also Wydick, supra note 11, at 25 (developing two categories of witness testimony). 
Professor Wydick distinguishes between, but does not elaborate on, the ethical significance of the 
fact that a witness testifies “about either of two things: (a) the events in question or (b) what the 
witness believes about the events in question.”  Wydick, supra note 11, at 25.  Wydick further 
discusses witness beliefs about their perceptions, offering examples of different categories of 
“knowledge.”  Id. at 20–22. 
 24. MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
 25. Id. at R. 3.3(a)(3).  Both Rule 3.3(a)(3) and Rule 3.4(b) can be read as specific iterations 
of the general rule directed to the entire range of a lawyer’s activities embodied in Rule 1.2(d): 
“A lawyer shall not counsel a client to engage, or assist a client in, conduct that a lawyer knows is 
criminal or fraudulent.”  Id. at R. 1.2(d) 
 26. See infra Part V.B.3. 
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perjury (for example, deliberately requesting a witness to testify falsely);27 (2) 
misleading or otherwise manipulating a witness into testifying inaccurately, 
either when the lawyer knows the testimony is false or when the lawyer fails to 
establish that the altered testimony is true;28 and (3) knowingly permitting a 
witness to testify falsely, even when the lawyer played no role in procuring the 
false testimony.29  Each state has rules that articulate substantially the same 
standards30—rules that apply equally to trial testimony and to  

                                                 
 27. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (prohibiting a lawyer from falsifying 
evidence). 
 28. See infra Part V.B.1.b. 
 29. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a). 
 30. See AM. BAR ASS’N, CTR. FOR PROF’L RESPONSIBILITY, ABA MODEL RULES OF 
PROFESSIONAL CONDUCT: STATE ADOPTION OF MODEL RULES, http://www.abanet.org/cpr/mrpc 
/model_rules.html (indicating that every state, other than California, imposes professional 
conduct rules similar to the ABA Model Rules of Professional Conduct).  Despite this widespread 
adoption of the Model Rules, however, a small minority of the individual states’ rules on false 
testimony show material variances from the Model Rules.  For instance, Florida’s Rule 4-3.4(b) 
notes that “[a] lawyer shall not fabricate evidence, [or] counsel or assist a witness to testify 
falsely,” but the Rule does not offer an explanation as to any substantive or intended effect of 
Florida’s use of the word “fabricate” instead of “falsify” as used in the ABA’s Model Rules.  35 
FLA. STAT. ANN. R. 4-3.4(b) (2008) (emphasis added) (codifying the Florida Rules of 
Professional Conduct).  New York’s Rule 3.4 is substantially different from the ABA Model 
Rule, both in form and content; the New York Rule notes that “[a] lawyer shall not . . . knowingly 
use perjured testimony or false evidence; [or] participate in the creation or preservation of 
evidence when the lawyer knows or it is obvious that the evidence is false.”  N.Y. RULES OF 
PROF’L CONDUCT R. 3.4(a)(4)–(5) (2009).  Rule 3.03(a)(5) of the Texas Rules of Professional 
Conduct adds an additional element to ABA Model Rule 3.3(a) (imposing a proscription against 
offering evidence that the lawyer knows to be false) by indicating that the lawyer also cannot use 
such evidence.  TEX. GOV’T CODE ANN. § 84(G), app. A, R. 3.03(a)(5) (Vernon 2005).  
Conversely, Texas Rule 3.03(a)(1) adds the element of materiality to the rule against making false 
statements to the tribunal.  Id. at R. 3.03(a)(1).  It thus appears that, in Texas, one may make false 
statements in court as long as that false statement is not deemed to be material.  Id.  New 
Mexico’s interpretation of the ABA Model Rules is also unusual.  Rule 16-102(D) of the New 
Mexico Rules of Professional Conduct expands on the corresponding ABA Model Rule by 
stating: 

A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent or misleads the tribunal.  A lawyer may, 
however, discuss the legal consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law. 

N.M. STAT. R. 16-102(D) (2009) (emphasis added to highlight language in the New Mexico rule 
that does not appear in the ABA Model Rule).  Rule 16-202(A) of the New Mexico Rules of 
Professional Conduct, like Texas’s Rule on this same point, also adds the materiality requirement 
to the proscription against making false statements to a tribunal.  Id. at R. 16-303(A)(1); TEX. 
GOV’T CODE ANN. § 84(G), app. A, R. 3.03(a)(5).  New Mexico Rule 16-303(A)(3) further 
differs from the Model Rule concerning falsifying evidence, providing that a lawyer shall not 
“offer evidence that the lawyer knows to be false.”  N.M. STAT. R. 16-303(A)(3) (emphasis 
added).  In the New Mexico Rules, the word “knows” is internally defined as “actual knowledge 
of the fact in question.”  Id. at R. 16-100(F).  Further, New Mexico Rule 16-303(A)(3) provides 
 



2009] The Fundamentals of Ethical Preparation of Deposition Witnesses 11 

depositions31—and, as such, the Anti-False Testimony Principle guides and 
constrains all lawyers practicing in the United States. 

B.  The Two Meanings of “False Testimony” 
Lawyers and judges often use the expression “false testimony” in two 

different circumstances.  This double usage can generate confusion for readers.  
Even though context often helps to clarify the meaning, only one of these 
usages is encompassed by the Anti-False Testimony Principle.  In the first 
usage, “false” means the opposite of “true” and is used to assert only that a 
statement is incorrect.  “False testimony,” then, simply means that the 
testimony is untrue or incorrect.  Employing this meaning, Justice Kennedy, 
dissenting in James v. Illinois, wrote that “[i]n some cases, of course, false 
testimony can result from faulty recollection,” thus equating falsity with (mere) 
inaccuracy.32  Because there is nothing morally questionable about simply 
being mistaken, this usage of “false” carries no moral opprobrium.  It is not the 
target of the ethical rules, and thus is not the focus of the Anti-False Testimony 
Principle.   

On the other hand, “false testimony” sometimes offers ethical or moral 
criticism.  It is this sense of “false” that the Anti-False Testimony Principle 
encompasses.  In this context, “false testimony” refers to testimony offered to 
deceive the court and, hence, to pervert the objective of accurate fact-finding.  
Witnesses, of course, may attempt deception on their own by offering 
testimony that they—but not their lawyers—know to be inaccurate.  Such 
conduct may appropriately be punished by the criminal law.  Grounded in the 
rules governing the conduct of lawyers, however, the Anti-False Testimony 
Principle applies when—and only when—the lawyer participates actively or 
passively in the deception.  There are two general circumstances in which such 
a violation occurs: (1) the testimony is incorrect and the lawyer and possibly, 
but not necessarily, the witness know(s) that it is incorrect; and (2) the lawyer 
and possibly, but not necessarily, the witness advance(s) the testimony for 
litigation advantage, willfully disregarding inquiry into its factual accuracy.  

                                                                                                                 
that “a lawyer may refuse to offer evidence . . . that the lawyer reasonably believes is false,” a 
distinction that leaves unclear whether a lawyer may alternatively choose to offer such evidence, 
given that the rule uses the permissive “may” rather than the mandatory “shall.”  Id. at R. 16-
303(A)(3). 
 31. See, e.g., Comm. on Prof’l Ethics & Conduct of Iowa Bar v. Crary, 245 N.W.2d 298, 
304–05 (Iowa 1976) (applying Iowa’s version of Model Rule 3.3(a)(3) in the context of a 
deposition perjury charge to revoke the license of a lawyer who knew that his client was 
testifying falsely in her deposition). 
 32. James v. Illinois, 493 U.S. 307, 326 (1990) (Kennedy, J., dissenting).  The James case is 
further examined in Part V.B.2.b.  See infra notes 165–70 and accompanying text. 
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Both of these circumstances fall within the ambit of Model Rule 1.2(d) and its 
ban on a lawyer’s participation in criminal or fraudulent activity.33   

Before it is possible to delve into the most problematic areas in which the 
the Anti-False Testimony Principle applies, it is necessary to consider the 
previously noted distinction between testimony recounting the historical 
record—past perceptions and past mental states—and testimony describing  
present understandings.   

IV.  THE DISTINCTION BETWEEN FACTS IN THE HISTORICAL RECORD AND 
FACTS CONCERNING UNDERSTANDINGS 

The first step in examining a lawyer’s ethical duties when preparing a fact 
witness to testify is to distinguish the two general categories of facts about 
which the witness is required to testify.  The most common category of facts, 
which is frequently treated as if it were the only category,34 is the category of 
witness reports about what happened in the past.  This category, in turn, has 
two sub–categories: (1) reports of perceptions that the witness experienced 
sometime in the past and (2) reports about his state of mind, also at sometime 
in the past.  Together, these facts constitute—so far as any particular case is 
concerned—the historical record.  Rarely discussed, however, is another 
category of facts: facts about the present understandings of a witness that 
explain or sometimes justify the witness’s conduct or the witness’s current 
belief about his obligations.  The reason why it is necessary to explain these 
categories at the outset is simple: as this Article will show, a lawyer’s ethical 
duties under the Anti-False Testimony Principle vary markedly depending on 
whether testimony is sought about the historical record or about present 
understandings.   

A.  Factual Testimony: Accessing the Historical Record  
Testimony that accurately describes a portion of the historical record 

requires, first, that there actually was an event in the past and, second, that the 
witness is capable of offering a description of it.  The first of these 
requirements, which we call verifiable facts, is necessary to any historical 
account.  The second—the ability of the witness to testify—varies, depending 
on whether the witness testifies about an event in the world external to his 
mind, or whether he recounts his own past state of mind.  Where he testifies 
                                                 
 33. See MODEL RULES OF PROF’L CONDUCT R. 1.2(d) (2009) (“A lawyer shall not counsel 
a client to engage, or assist a client, in conduct that the lawyer knows is criminal or  
fraudulent . . . .”). 
 34. See generally Morrissette, supra note 12, at 105–06 (“The witness must be able to 
articulate what happened, what they did or did not do, and why they did or did not do it.”); Salmi, 
supra note 2, at 139–43 (examining ethical considerations of preparing witnesses’ recollection of 
prior events); Wydick, supra note 11 (articulating a framework for the ethical coaching of 
witnesses in testifying about past events). 
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about perceptual facts, his testimony has two components: first, what he 
perceived at the time of the perception and, second, what he remembers about 
those perceptions at the time he testifies.  Where a witness testifies about what 
he thought at the relevant time in the past, his testimony is based on his 
memory of what may be called his “mental event.” 

1.  Verifiable Facts   
Litigating questions of fact consists of attempting to prove what actually 

occurred.  In many civil cases, particularly tort cases, the facts that lawyers 
develop purport to mirror or report events in the physical world.35  But 
litigation also can concern the witness’s state of mind at some point in the past.  
When lawyers talk about “what happened,” they can mean either “what 
actually happened out there in the physical world,” or  “what someone thought 
at a particular time,” or both.  The assumption behind such statements is that 
there really is, or was, something out there in the world to which reference can 
be made and about which factually correct statements can be made.   

To lawyers, then, it is second-nature to accept that (however difficult they 
may be to prove in particular cases) there really are facts “back there” or “out 
there” in the past.  So deeply held is this view that lawyers frequently have 
trouble understanding how or why philosophers have struggled, at least since 
the seventeenth century, if not since classical antiquity, to provide an account 
that they, as philosophers, consider to be satisfactory proof of the “obvious” 
proposition that there is a physical world that exists separate and apart from 
one’s perceptions of it.  Further, lawyers, as well as other laypersons, find it 
puzzling that philosophers worry about whether the facts constituting such a 
world can be known.36  Notwithstanding these concerns, the working 
assumption in the legal system is that there are facts “out there” that, in 
principle, can be known, and that assumption is not challenged here.    

To say that facts “as they really are” can be known is to say that they are, 
again in principle, verifiable.  On this assumption, the goal of the fact-finder in 
litigation is to determine what these “verifiable facts” are.37  The practical goal 
of litigation, from the court’s point of view, therefore, is to get as close as 
                                                 
 35. See generally MALONE ET AL., supra note 1, at 21–25 (explaining that a central purpose 
in taking depositions is gathering facts about what happened in events leading to the litigation). 
 36. See generally THE CAMBRIDGE DICTIONARY OF PHILOSOPHY 929–31 (Robert Audi ed., 
Cambridge Univ. Press, 2d ed. 1999) (defining “truth” in the context of philosophy as “the quality 
of those propositions that accord with reality, specifying what is in fact the case”).  It is no 
exaggeration to say that proving the existence of a world outside of our own minds—and 
determining whether there is language that can actually correspond to such a world—has been 
one of the principal tasks of Western philosophy, at least since the work of French philosopher 
Rene Descartes (1596–1650).  For those untrained in philosophy, see id. at 223–27, 273–78 
(providing a brief description of the issues within entries for “Descartes” and “Epistemology”). 
 37. See Milkovich v. Lorain Journal Co., 497 U.S. 1, 21–22 (1990) (noting that a finding of 
perjury was “sufficiently factual” to be verified by examining “objective evidence”). 
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possible to such facts as the frailties of human perception and memory permit.  
The fundamental ethical goal of the Anti-False Testimony Principle supports 
this quest.  The basic thrust of the Anti-False Testimony Principle is to prohibit 
lawyers from interfering with that quest by altering the record to include 
factual statements that contradict—and are known to contradict—real or 
verifiable facts merely because other alleged facts would strengthen their 
cases.   

2.  Perceptual Facts: What Was Perceived and What Is Remembered   
When a witness testifies to a fact based on his perception, two requirements 

are necessary for the testimony to be accurate.  First, the witness must have 
perceived the event or phenomenon he is describing; and, second, he must 
accurately remember what he perceived.  Persons have firsthand knowledge of 
events that took place in the physical world when they claim knowledge of 
those events based on the operation of one or more of their five senses.  Most 
commonly, these are reports of what witnesses saw or heard, though 
sometimes witnesses also report results from their sense of touch (in the 
testimony of a victim in a burn case), taste (in a food poisoning case), or smell 
(in a pollution nuisance case).  In law, firsthand witnesses are competent to 
testify about these events because of—and only because of—their perceptions; 
hence they are percipient (or perception) witnesses.38  Obviously, a perceptual 
witness can be mistaken about his perception, a possibility that the lawyer 
preparing a witness to testify, the lawyer taking his deposition, or the lawyer at 
trial cross-examining the witness will explore.  The purpose of such a 
challenge is to show that the facts as the witness says he perceived them vary 
from the true, verifiable facts.   

Typically, perception witnesses testify about past perceptions, although 
occasionally witnesses are asked to testify about a present sense impression, 
such as identifying a particular person in the courtroom.  Where witnesses 
testify about past perceptions, however, their testimony about such  
perceptions is one step removed.  Except in the infrequent present sense 
impression case, perception witnesses do not testify about their current 
perceptions; rather, they testify about their memories of past perceptions.  This 
means that the testimony that witnesses give about past perceptions is not, 
strictly speaking, testimony about the perceptions themselves.  The traditional 
expression “firsthand knowledge” is therefore something of a misnomer, for a 
witness can only testify about what he remembers of his past perceptions.  A 
witness is permitted to testify because he had direct firsthand knowledge of 
events in the past.  His testimony, however, can only report his present 
memory of that perception.  Again, it will be fair game for an adverse party’s 

                                                 
 38. BLACK’S LAW DICTIONARY 1634 (8th ed. 2004) (defining “percipient witness” as “[a] 
witness who has perceived the things about which he or she testifies”). 
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lawyer who examines the witness—whether in his deposition or on cross-
examination at trial—to challenge the accuracy of that memory.  As a result, 
the duty of the lawyer preparing the witness to testify will include making him 
aware that his memory will be the subject of examination.  While the Anti-
False Testimony Principle may permit the preparing lawyer from trying to 
shore up his witness’s memory, it does not permit the lawyer to try to create a 
memory that the witness does not have.39   

Accordingly, in an asbestos bodily-injury case, where the question is 
whether the plaintiff (or the plaintiff’s decedent) inhaled fibers manufactured 
by a particular defendant, the plaintiff will need to tie the defendant-
manufacturer to the plaintiff’s injury.  A witness likely can only accomplish 
this feat by testifying that he worked in the plant where the injury was alleged 
to have occurred and that he remembers seeing packages with the defendant 
asbestos-maker’s name on it.  If the plaintiff fails to offer such testimony, the 
defendant will prevail on its motion for summary judgment; this was the fact 
pattern in Celotex Corp. v. Catrett, the United States Supreme Court opinion 
widely cited for summary judgment principles.40  The same method of proof is 
required whenever “what happened” is the issue.  Unless a recording device 
was present when the events at issue occurred,41 persons who witnessed events 
are only able to testify about what they perceived or, more precisely, what they 
remember about those perceptions at the moment of their testimony.  Just as 
faulty perception can cause perception testimony to vary from verifiable facts, 
so too can faulty memory.  Just as lawyers violate the Anti-False Testimony 
Principle by altering accounts of perceptions, so too do they violate it by 
persuading a witness to remember what he actually does not remember.   

3.  Past States of Mind and Memories of Past States of Mind 
If many verifiable facts take place in the external world, many also take 

place in the mind.  At particular times, people have particular states of mind.  
We can call these mental events.42  We use the word “events” because that 

                                                 
 39. See infra notes 149–55 and accompanying text for a more complete discussion of what 
exactly the Anti-False Testimony Principle requires in this regard. 
 40. Celotex Corp. v. Catrett, 477 U.S. 317, 319–20 (1986). 
 41. See Scott v. Harris, 550 U.S. 372, 380–81 (2007) (declining to adopt plaintiff’s 
statement of the facts when that rendition did not comport with the Justices’ perceptions of a 
video recording of the event in question); see also Leah A. Walker, Will Video Kill the Trial 
Courts’ Star?  How “Hot” Records will Change the Appellate Process, 19 ALB. L.J. SCI. & 
TECH. 449 (2009), available at http://works.bepress.com/leah_walker/1/. 
 42. Laypersons and lawyers commonly cast this distinction as one between physical and 
mental events.  Drawing the distinction in this way leaves unanswered the question about what 
goes on in the human brain.  Whether mental states are simply chemical and physical phenomena 
or whether they are something more is a question of interest to philosophers, neurobiologists, and 
(perhaps) theologians.  For purposes of what lawyers need to know, however, these questions can 
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word implies that people have states of mind at identifiable times.  Thus, for 
example, suppose that in a deposition in a medical malpractice case, a doctor-
defendant is asked why he chose to follow one course of treatment, rather than 
another, in caring for the plaintiff-patient.  What the doctor actually thought 
when he made his treatment choice is as much a part of “what really 
happened” as what the people involved saw or heard.43  In such an example, 
what the doctor actually thought in choosing a course of treatment is a 
verifiable fact.  Testimony about past mental events is similar in many respects 
to testimony about past perceptions.  First, such past states of mind, in 
principle, constitute verifiable facts in the same way that past perceptions do.  
Second, when testifying, the doctor can only testify about what he remembers 
thinking at the relevant time.  The operation of the Anti-False Testimony 
Principle regarding a witness’s memory of his past thoughts is identical to its 
operation regarding his memory of his past perceptions.      

Testimonial reports of past perceptions and of past mental states, therefore, 
constitute testimony that reports relevant portions of the historical record.  
Sometimes, in an imperfect world, testimony about the historical record will 
not correspond to the verifiable facts.  In the case of testimony about 
perceptions, testimony can be honestly erroneous either because the witness’s 
perceptions were mistaken or because his memories are clouded.  In the case of 
testimony about past mental statements, testimony can be honestly erroneous 
because of flawed memory.  Thus, there is always the possibility that 
testimony about the historical record will not correspond to the true, verifiable 
facts.  Notably, however, honest errors in perception or memory do not violate 
the Anti-False Testimony Principle because no deception is involved.  Before 
examining various kinds of cases in which the Anti-False Testimony Principle 
works to prevent deceptive alteration of the historical record, however, it is 
important to distinguish a kind of testimony that fact witnesses routinely give 
in depositions and which does not constitute a part of the historical record.   

B.  Factual Testimony: A Witness’s Present Understanding  
According to a widely-accepted legal definition, “[f]acts include not just 

tangible things, actual occurrences, and relationships, but also states of mind 
such as intentions and opinions.”44  Testimony about some states of mind, as 
shown, is broadly similar to testimony about perceptions: a witness is asked to 
recount, at the time of his testimony, what he remembers thinking, just as he 
                                                                                                                 
be put aside.  By using the expression “mental events,” therefore, we make no claims about 
whether or to what extent such mental states have a non-physical component. 
 43. Although mental events are frequently difficult to prove other than by the testimony of 
the person whose mental state is at issue, this is not necessarily the only testimony that is 
available; for example, another doctor or nurse in the operating room could testify about what the 
defendant-doctor said at the time he made a choice in treatment. 
 44. BLACK’S LAW DICTIONARY 628 (8th ed. 2004) (defining “fact”). 
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may be asked to describe what he remembers perceiving.  Frequently, 
however, a witness’s contemporaneous state of mind is relevant in litigation 
and constitutes a routine subject of deposition inquiry.    

This is true both where parties voluntarily undertake obligations, as in 
transactions, and where the law imposes involuntary duties, as in torts.  
Suppose, first, that a dispute between Developer and Builder arises out of their 
contract for the construction of a large commercial office park.  Because of 
certain circumstances that took place during construction, Builder claims that it 
was entitled under the agreement to substitute a lower-cost product.  In 
deposition discovery addressing this issue, counsel would doubtless elicit 
testimony recounting any conversations between the persons who negotiated 
the contract, or between principals of the two companies, about this issue—
even if, at trial, such testimony might be barred under the parol evidence rule.45  
Although this testimony would clearly constitute memories of perception—
what the witness heard himself or someone else say—such testimony would be 
relevant—at least for discovery purposes—to show the contemporaneous state 
of mind of persons who negotiated the contract concerning the right to 
substitution.  Regardless of whether mental states that were not communicated 
by witnesses at the time of contract formation would be deemed relevant and 
admissible at trial,46 there is little doubt that inquiry in a discovery deposition 
about a witness’s state of mind is relevant as “reasonably calculated to lead to 
the discovery of admissible evidence.”47   

                                                 
 45. 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF 
CONTRACTS § 33.1 (4th ed. 1999) (explaining that the parol evidence rule “prohibits the 
admission of extrinsic evidence of prior or contemporaneous oral agreements or prior written 
agreements, to explain the meaning of a contract when the parties have reduced their agreement 
to an unambiguous integrated writing”). 
 46. See Durbin v. National Loan Investors, L.P., No. C02-0302 BZ, 2002 WL 32799676, at 
*4 (N.D. Cal. Dec. 16, 2002) (“It is well-established that evidence of a ‘subjective, 
uncommunicated intent of one of the parties’ to a contract cannot be used to contradict the terms 
of the contract.” (quoting Yount v. Acuff Rose-Opryland, 103 F.3d 830, 836 (9th Cir. 1996))), 
rev’d on other grounds, 111 Fed. App’x 485 (9th Cir. 2004); DeSilva v. Commonwealth, No. 
2796-08-02, 2009 WL 3425363, at *3 (Va. Ct. App. Oct. 27, 2009) (noting that 
“uncommunicated intent is not relevant to the issue of the accused’s intent”). 
 47. See FED. R. CIV. P. 26(b)(1).  Contract cases present a stark example of the principle 
that testimony legitimately sought in depositions is often much broader than what is admissible at 
trial.  It is well-settled that the interpretation of a contract is a question of law for the court.  See, 
e.g., Scottsdale Ins. Co. v. Torres, 561 F.3d 74, 77 (1st Cir. 2009); Bragg v. Bill Heard Chevrolet, 
Inc., 374 F.3d 1060, 1065 (11th Cir. 2004); Seaboard Lumber Co. v. United States, 308 F.3d 
1283, 1292 (Fed. Cir. 2002).  Under the parol evidence rule, courts generally treat contracts that 
are deemed unambiguous as instruments that must be interpreted on the plain meaning of the 
language contained therein.  WILLISTON & LORD, supra note 45, at § 33.1 (setting forth the parol 
evidence rule).  In the process of  interpreting the contract, the court will likely refuse to admit 
testimony as to what the persons who executed the contract thought it meant, unless the court is 
persuaded that the contractual language is ambiguous.  Notwithstanding the parol evidence rule, 
lawyers generally elicit deposition testimony about what the people who negotiated the agreement 
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Such inquiries, however, do not exhaust the range of testimony that 
examining counsel would seek from officials of both the Builder and the 
Developer.  These witnesses could also be asked about their present 
understandings of the contractual obligations.  As in administrative law, where 
parties may sometimes rely on “post hoc” rationalizations of agency actions,48 
what parties think at the time of litigation may be relevant to determine the 
legal significance of what happened in the past.  Such testimony is an 
important part of many depositions, especially in complex commercial cases.49  
As will be shown below, it is critical to distinguish this category of testimony, 
because the Anti-False Testimony Principle applies less stringently to 
testimony about a witness’s present state of mind than it does to testimony 
about the historical record.50  

To illustrate why present understandings are an important part of deposition 
practice, we first consider the hypothetical contract case just discussed, 
followed by a hypothetical tort case in which testimony beyond the historical 
record would likely be sought.  Suppose that, in the contract for the 
construction of the large commercial office park just hypothesized, the 
question presented—whether and, if so, in what circumstances, Builder may 
substitute lower-cost products—turns on the reading of one clause in the 
contract.  Suppose further that the clause can plausibly be read in different 
ways—by Builder to support an argument that, under certain circumstances, it 
had the right to substitute product, and by Developer to preclude such 
substitution.  To make the case realistic, let us further assume that both Builder 
and Developer are corporations, which means that the parties themselves will 
have no understanding, except that which is attributed to them by their agents.  
As the dispute ripens into one in which both parties understand that an 
amicable settlement will not be reached, management of each of the companies 
retains counsel.  Finally, let us assume that, on the language itself, the case is a 
close one, such that neither party, acting on the advice of counsel, is prepared 
immediately to offer a settlement at a price the other is likely to accept.   

                                                                                                                 
thought about the terms to which they were agreeing.  Testimony about what witnesses 
understood in the past or—as this Article will address—at present is frequently placed before 
courts even though it would not be admitted at trial.  For example, in summary judgment briefs or 
in briefs in support of motions in limine, counsel will often cite the testimony of what witnesses 
thought in an effort to persuade the court to read the unambiguous language their way, or to open 
the door to the admission of extrinsic evidence by declaring the contract ambiguous. 
 48. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971), 
remanded, 335 F. Supp. 873 (W.D. Tenn. 1972), rev’d, 494 F.2d 1212 (6th Cir. 1974).  A court 
may sometimes use post hoc affidavits to provide additional explanations of agency actions.  See, 
e.g., Alpharma, Inc. v. Leavitt, 460 F.3d 1, 6 (D.C. Cir. 2006); Am.’s Cmty. Bankers v. Fed. 
Deposit Ins. Corp., 200 F.3d 822, 835 (D.C. Cir. 2000); Sys. Plus, Inc. v. United States, 69 Fed. 
Cl. 757, 765 n.5 (Fed. Cl. 2006); PGBA v. United States, 60 Fed. Cl. 196, 204 (Fed. Cl. 2004). 
 49. See infra Part V.C.1. 
 50. See infra Part V.B–C. 
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The lawyers for each side are aware that under the applicable substantive 
law, contract language susceptible to two separate meanings is deemed 
ambiguous51 and that the law permits parties to a contract to introduce extrinsic 
evidence to ascertain the meaning of ambiguous terms.52  Such a scenario 
raises at least four questions for the lawyers on each side.  All four of these 
questions relate to the ultimate question: what does the contract term mean?  
The first question is the perception question—was anything communicated 
about the meaning of the contractual terms at the time the agreement was 
made?  The second question is the contemporaneous mental state question—
did the officials of the lawyers’ corporate client, or officials of the opposing 
party corporation, have any contemporaneous understanding of the terms now 
at issue when the deal was finalized?  The third and fourth questions are 
different.  For each side, the questions are as follows: what position are we 
going to take on the meaning of the contract term at issue?  And, what position 
is the other side going to take on the same issue?  Answers to all four of these 
questions help counsel determine what position to take on that question of law.  
But—and this is the critical point for the issue presently under consideration—
answers to the third and fourth questions—what one’s own position should be 
and what the position of its opponent is likely to be—are unconstrained by 
what people said or thought in the past.  These questions are not questions that 
can be answered by appeal to the historical record.        

In practice, the third and fourth questions are likely to be the most important 
and also the most contentious.  As lawyers who litigate complex contract 
disputes know, it is quite probable that when the organization’s principals 
negotiated the construction contract at issue, there likely was no discussion of 
the present issue—the right to substitute lower-cost products.  Indeed, it is 
quite possible that the principals, as distinguished from their lawyers, never 
even considered the issue.  The principle that agreements reflect a meeting of 
the minds of the contracting parties—one that all lawyers learned in their first-
year Contracts classes—is more a legal presumption than a generally verifiable 
statement of empirical psychology.  When business people negotiate a deal, 
they come to an agreement about key issues such as the price and the details of 
performance, and then they turn the matter over to their lawyers to “reduce the 
deal to writing.”  It is unlikely that the persons whose minds are presumed to 
have met carefully considered the specific terms of performance—terms that 
were later included in the contract by the transactional lawyers.  This reality 
means that in creating the legal positions that both Builder and Developer will 
take, the parties’ lawyers are unlikely to discover—either in interviewing their 
own clients or in taking depositions of parties on the opposing side—any 
                                                 
 51. See generally WILLISTON & LORD, supra note 45, at § 30:5 (explaining that a court will 
find a contract to be ambiguous if the language is susceptible of more than one meaning). 
 52. Id. § 30:7 (noting that extrinsic evidence may be examined to resolve ambiguous 
language). 
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memories of past conversations between representatives of both parties (or 
even between persons in the same company) or any memories of what the 
principals thought at that time.   

Thus, in addition to their inquiries about the historical record, lawyers on 
both sides will ask—and prepare their own witnesses to respond when asked—
about the witness’s (or, if it is the deposition of a corporate representative, the 
representative’s53) understanding of the meaning of the contract term in dispute 
or, more generally, about whether the Builder was entitled to substitute 
products during construction.  Asking such questions constitutes a time-
honored method for determining what position the other side will take on a 
disputed issue, and preparing one’s witness to answer them is a key step in a 
lawyer’s development of the position her client will take.54  Answers to such 
questions may also help inquiring counsel determine the level of conviction 
with which the other side holds its position—knowledge that can be critical in 
settlement negotiations.  Any lawyer preparing to defend the deposition of a 
corporate official in the Builder-Developer litigation will need to prepare her 
witnesses for such questions.  Such questions elicit testimony about present 
understandings, not about the historical record.   

Tort cases nearly always contain disputes about past events.  In some tort 
cases, however, questions also arise about present understandings, which 
constitute or refute post hoc rationalizations justifying or excusing the conduct 
that allegedly injured the plaintiff.  Suppose that an airliner crashed during 
take-off in a snowstorm, killing everybody on board.  In litigation brought by 
the personal representatives of the decedents, one of the plaintiffs’ lawyers’ 
theories is that the design of the engines was defective, so that for certain 
technical reasons, it made the engines likely to have destabilized the airplane 
during adverse weather conditions.  A second theory is that the airline was 
negligent in its maintenance of the aircraft, the way in which the pilots were 
trained, and the way in which the pilots handled the plane at the time of the 
crash.  Assume that among the defendants are the manufacturer of the aircraft 
and the manufacturer of the engines.  In litigation of this sort, in addition to 
expert testimony, deposition witnesses would be asked to testify about the 

                                                 
 53. See FED. R. CIV. P. 30(b)(6) (specifying the rule for deposing a corporate 
representative). 
 54. See generally Kent Sinclair & Roger P. Fendrich, Discovering Corporate Knowledge & 
Contentions: Rethinking Rule 30(b)(6) & Alternative Mechanisms, 50 ALA. L. REV. 651, 687 
(1999) (discussing a lawyer’s duty to prepare a Rule 30(b)(6) witness).  Questions of the 
witness’s own understanding of a particular occurrence are routinely asked of both individual fact 
witnesses noticed for deposition in federal procedure under Rule 30(b)(1) and of Rule 30(b)(6) 
witnesses.  FED. R. CIV. P. 30(b)(1), (6).  For an extensive discussion of Rule 30(b)(6) deposition 
practice criticizing, among other things, the use of Rule 30(b)(6) depositions in place of 
contention interrogatories, see Sinclair & Fendrich, supra, at 707–09. 
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historical record; for example, memories of past events such their recollection 
of the design decisions.   

Plaintiffs, however, would also depose the manufacturer’s engineers and 
executives about their present understanding of the issues concerning engine 
design.  Indeed, if the defense put forth by the manufacturers is likely to have 
much of a chance of succeeding, formulation of a persuasive position on why 
the design, in hindsight, was sound would be essential.  Since these 
understandings could prove to be a critical part of the defense on this aspect of 
the claim, competent preparation of these witnesses for their depositions would 
require preparation on how to answer these “present understandings” 
questions.  Again, as in the contract dispute previously discussed, it is clear 
that such testimony is not about perceptions.  Rather, it is about 
understandings.    

V.  THE APPLICATION OF THE ANTI-FALSE TESTIMONY PRINCIPLE TO 
PERCEPTUAL FACTS AND FACTS CONCERNING PRESENT UNDERSTANDINGS 
The fundamental distinction about the working of the Anti-False Testimony 

Principle concerns whether a lawyer is preparing her witness to testify about 
the historical record or about his present understanding.  Testimony about the 
historical record is supposed to describe what really happened in the past, 
whether in the physical world or in the mind of a person.  Testimony about 
present understandings, in contrast, does not recount facts that exist in the 
historical or external world.  It is the interpretation of the present significance 
of phenomena that prompts an inquiry from counsel such as, “what do you 
think (understand) Paragraph 17(a) of the contract required your company to 
do?”    

At the most basic level, therefore, the operation of the Anti-False Testimony 
Principle regarding testimony about the historical record is easy to observe.  
Where a witness testifies about his memories of the relevant historical record, 
the Anti-False Testimony Principle, drawn from Model Rules 3.3(a)(3) and 
3.4(b),55 precludes a lawyer from altering the witness’s account of the 
historical record, or offering testimony that the lawyer knows inaccurately 
reports that record.  Put differently, the Principle constrains a lawyer’s conduct 
in two distinct, but morally identical, situations: (1) where the lawyer has a 
motive56 to induce her client to tell a more favorable story than the verifiable 
facts in the historical record warrant and (2) where the lawyer believes that the 
witness himself is tailoring his testimonial story to achieve that end.  More 
particularly, a lawyer cannot induce or permit a witness to testify that he (the 
witness) perceived something different than what he is confident that he did 

                                                 
 55. MODEL RULES OF PROF’L CONDUCT R. 3.3, 3.4 (2009). 
 56. See infra notes 70–74 and accompanying text. 
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perceive;57 nor can a lawyer induce or permit a witness to say he remembers or 
does not remember something when such a statement is false.58  Where the 
witness is testifying about his present understanding, however, there is no pre-
existing baseline of historical fact that constrains the lawyer.  While, as we 
shall see, the Anti-False Testimony Principle precludes a lawyer from assisting 
a witness to offer as his understanding what he does not believe,59 the main 
potency of the Principle lies where testimony concerns the historical record.    

In this Part, we first consider the circumstances that have led to ethical 
concerns about the activities of lawyers preparing witnesses to testify about 
their perceptions.  We then discuss certain solutions to issues that leading 
commentators have proposed regarding preparing witnesses to testify about the 
historical record.  This discussion will consider the ramifications of the Anti-
False Testimony Principle on a range of issues that commentators have 
discussed and that lawyers regularly encounter.  Having considered the Anti-
False Testimony Principle in these historical contexts, we will then show why 
the Principle has only limited applicability to a lawyer’s preparation of her 
witnesses to testify about their present understandings.  This discussion will 
show that if litigators are to be able to perform the functions for which their 
clients hired them—to construct and successfully litigate cases—they must be 
subject to much less stringent ethical limitations when assisting witnesses to 
testify about present understandings than when preparing them to testify about 
perceptions.   

A.  The Duty to Represent the Client Vigorously and Curbing the Objective 
Motivation to Strengthen the Record   

A lawyer’s categorical duty not to attempt to place evidence that is 
inaccurate and known to be inaccurate in the record is not subject to debate.60  
Like the statesman’s pre-eminent duty to avoid nuclear war,61 this duty, though 
yielding to none in significance, presents few questions of fundamental policy.  
Simply stated, for the lawyer committed to integrity and the highest 
professional standards, Model Rules 3.3 and 3.4 require that she must accept 
the historical facts of a case as they are.62  From a purely ethical point of view, 

                                                 
 57. See, e.g., Nix v. Whiteside, 475 U.S. 157, 168–71 (1986) (ruling that a lawyer’s duty to 
refrain from proffering false evidence extends even when her client chooses to give false 
testimony on his own volition). 
 58. See id. 
 59. See infra notes 83–85 and accompanying text. 
 60. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (stating that a lawyer shall not 
“offer evidence that the lawyer knows to be false”). 
 61. See BRIAN BARRY, POLITICAL ARGUMENT 1xxiv (Univ. of Cal. Press 1990) (explaining 
that a statesman’s duty to avoid “an all-out nuclear war is so plain as to be philosophically 
uninteresting”). 
 62. MODEL RULES OF PROF’L CONDUCT R. 3.3, 3.4 (2009). 
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therefore, a lawyer is always safe in allowing her witnesses to tell their stories 
as they remember them, in the words that initially come to their minds.  Where 
they apply, the ethical rules trump the desire to win a case; but a mere 
scrupulous compliance with the ethical rules is not the only goal of a lawyer.  
More is at stake.  The important question—the question that lawyers preparing 
their clients constantly face—is “What can I do to make this testimony better 
without violating the ethical rules?”   

Clients hire lawyers to achieve results, and lawyers, as generally competitive 
people, want to win, separate and apart from whether they have a financial 
stake in the outcome.  If a case gets very far into litigation, both sides’ cases 
are likely to contain a number of “good” (favorable) and a number of “bad” 
(unfavorable) facts, because if all facts tilt in one direction and the lawyers are 
rational and can persuade their clients to be the same, the case will settle before 
extensive pre-trial activities occur.  On the other hand, the goal to improve 
settlement posture (or to prevail at trial if necessary) creates an incentive for 
lawyers to push the envelope in preparing their witnesses to testify.  The 
incentive to “improve” the record, therefore, is objective—that is, it does not 
depend on the character of a lawyer or how highly she values the ethical rules.  
The “better” the testimony in the record (and the less the amount of 
unfavorable testimony), the better the lawyer’s chances of prevailing in a case.  
This objective motivation cannot be gainsaid, but the Anti-False Testimony 
Principle shows that it is neither the only nor even the most important factor in 
play.  Without suggesting that the Anti-False Testimony Principle (or any other 
ethical principle) can ever be legitimately violated, one of a lawyer’s basic 
duties in representing her client is to try to achieve the best possible result.63   

The rules do not require that lawyers adopt the completely passive posture of 
a potted plant when hearing how their clients or witnesses describe events that 
they perceived.  This principle is supported by at least one leading 
commentator who has dealt with the problem of the objective motivation for a 
lawyer to improve her case.64  Indeed, we agree with Professor Hodes that 

                                                 
 63. See CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 578 (1986) (“[T]he American 
lawyer’s professional model is that of zeal: a lawyer is expected to devote energy, intelligence, 
skill, and personal commitment to the single goal of furthering the client’s interests as those are 
ultimately defined by the client.”); see also MODEL RULES OF PROF’L CONDUCT R. 1.3 cmt. 1 
(“A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or 
personal inconvenience to the lawyer, and take whatever lawful and ethical measures are 
required to vindicate a client’s cause or endeavor.” (emphasis added)).  Likewise, the annotation 
to Rule 1.2(a) of the Annotated Model Rules of Professional Conduct notes that “[i]f the lawyer 
fails to carry out these objectives, through, for example, a lack of diligence or competence, this 
will, a fortiori, constitute a violation of Rule 1.2.”  ANN. MODEL RULES OF PROF’L CONDUCT R. 
1.2(a) (6th ed. 2007). 
 64. See generally Hodes, supra note 11 (addressing a lawyer’s duty to represent her client 
zealously). 
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exclusive preoccupation with not running afoul of ethical rules can 
compromise the vigorous representation to which the client is entitled.   

     At law school orientation one year, . . . a retired judge told 
entering students that legal ethics is easy.  “You simply find the line 
between what is permitted and what is not,” he said, “and stay far, far 
to the good side of that line.”  I completely disagree, as I told my 
first year Professional Responsibility students in our first hour alone 
together.   
     Legal ethics is hard.  You must try to find the line between what 
is permitted and what is not, and then get as close to that line as you 
can without crossing over to the bad side.  Anything less is less than 
zealous representation—which already leaves you on the bad side of 
the line.65 

Compliance with the ethical standards of the profession, therefore, does not 
simply mean walking nowhere near the line where misconduct begins.66  The 
ethical rules—and not just those under discussion here as the Anti-False 
Testimony Principle—function like a trump card.  Where the rules are 
implicated, their strictures apply.  Clients need to understand this fact, but, as 
Professor Hodes explains, professional duty requires zealous representation.67  
The Anti-False Testimony Principle operates to check the objective motivation 
to strengthen the content of the record.  The Anti-False Testimony Principle, in 
short, is a brake upon the duty of zealous representation.  In what follows, we 
analyze the types of situations in which the duty to represent the client 
vigorously must yield to the Anti-False Testimony principle.   

                                                 
 65. Id. at 1366 (footnote omitted).  Further in his article, Professor Hodes discusses what we 
have called the Anti-False Testimony principle, explaining: 

     [t]he trick, of course, is judging how far to proceed along the spectrum that I have 
already conceded runs from refreshing recollection all the way to prompting perjury.  
Journey not far enough, and a lawyer deserves sanction for failing to carry out the most 
basic duties encompassed by the client-lawyer relationship.  Go too far, and a lawyer 
has strayed into sanctionable and perhaps criminal territory. 

Id. at 1350 (footnotes omitted). 
 66. Notwithstanding the title of her article, “Don’t Walk the Line,” Ms. Salmi does not 
suggest that lawyers are entirely precluded from any conduct that may enhance a witness’s 
testimony, such as discussing the applicable law, refreshing a witness’s recollection of the facts 
about which he will be called upon to testify, and even suggesting modifications of the word 
choice witnesses initially used to describe their perceptions and demeanor.  See Salmi, supra note 
2, at 154–65.  For a discussion of the difficult question regarding a lawyer’s request that a witness 
change his words, see infra notes 204–06 and accompanying text. 
 67. Hodes, supra note 11, at 1366. 
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1.  Curbing the Objective Motivation to Alter the Account of Events: The 
Basic Thrust of the Anti-False Testimony Principle  
The easiest application of the Anti-False Testimony Principle occurs in 

situations in which accounts of historical events are concerned.  As suggested 
immediately above, where events are concerned, lawyers have an objective 
motivation to make the testimony about such events as favorable as possible.  
Moreover, clients have the same motivation, although sometimes it takes a 
lawyer’s description of the case for clients to understand where their objective 
interest lies.  The Anti-False Testimony Principle’s clearest thrust is to bar 
dishonest or deceptive testimony about the historical record.   

On reading most of the existing literature on witness preparation, one could 
be excused for thinking that witnesses only testify to recount their memories of 
what they personally have perceived, and that consequently, the Anti-False 
Testimony Principle operates exclusively to prohibit lawyers from tampering 
with remembered accounts of those perceptions.68  This narrow focus is a 
mistake.  In the previous Part, we have shown that testimony is not limited to 
accounts of what happened, physically or mentally, at some time in the past.  
Although it is arguably a chicken and egg problem, one reason for this narrow 
focus has doubtless been that commentators have almost entirely devoted their 
attention to tort and criminal cases, rather than disputes arising out of 
transactions.  The importance of tort cases is not questioned here; instead, we 
question the unarticulated assumption in much of the literature that the typical 
witness preparation problem in a civil case arises in such cases.   

Tort cases are, by and large, about events.  It is no exaggeration to say that 
the settlements of many (if not most) tort cases turn on what counsel on both 
sides of the dispute believe a jury would find based on testimony “locked in” 
during depositions of key witnesses.  As we will show, however, a critical part 
of a tort case can involve testimony about a present understanding.69  For the 
present, it is sufficient to notice that testimony about historical events can 
figure prominently in transactional litigation.  In deference to the traditional 
way of discussing this problem, we start with a tort scenario.  

In the mid- to late-1990s, an incident that prompted important scholarly 
commentary on witness preparation arose out of the conduct of the Dallas law 
firm of Baron & Budd.  Fitting neatly into the pattern of focusing on events, 
the incident showed the temptations lawyers face in procuring more favorable 
testimony about such events.  Baron & Budd represented numerous workers 
allegedly injured by asbestos products.70  The incident arose from the 
inadvertent disclosure of a twenty-page document prepared by that firm, 

                                                 
 68. See sources cited supra notes 62–63. 
 69. See infra Part V.C.1 (demonstrating the importance of the testimony of a present 
understanding by working through a medical malpractice hypothetical). 
 70. See Hodes, supra note 11, at 1344, 1352. 
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entitled Preparing for Your Deposition.71  Like Celotex Corp. v. Catrett, 
asbestos bodily injury cases frequently turn on whether the plaintiff can prove 
that he or she inhaled asbestos manufactured by a particular defendant.72  If the 
plaintiff or his witnesses cannot show that a particular defendant manufactured 
the harm-causing product, as the Celotex Court held, that defendant can secure 
summary judgment and escape trial.  The risk that the claimant’s lawyer can 
prompt a recollection that is not genuinely that of the witness is thus severe.73   

A witness, even when he is the plaintiff, may not independently understand 
the legal necessity of tying a particular manufacturer’s product to the plaintiff’s 
injury.  During the time that a person now stricken with asbestosis worked in a 
factory, it was likely unimportant to notice whether there were asbestos cartons 
identifying a particular manufacturer lying around the factory floor.  Indeed, it 
may well be a matter of chance if the plaintiff or a fellow worker happens to 
remember this detail at all.  To the plaintiff’s lawyer, however, offering such 
testimony may be a matter of victory—a lucrative settlement or a favorable 
jury verdict—or defeat.  The motive for a claimant’s lawyer to persuade a 
witness to say that he saw what he did not see, or to say that he remembers 
seeing what he cannot now be sure he saw, is thus substantial.74  When his 
lawyers explain this legal position to him, the plaintiff-witness himself will 
objectively share the same motivation.  Curbing this motivation to alter the 
factual record is thus a central purpose for which the ethical rules prohibiting 
false testimony are designed.75  Without such rules, there would be no check 
on the objective motivations to improve testimony, and thus improve the 
strength of a lawyer’s case.76   

Tort cases do not uniquely contain objective motivations to alter the record 
of past perceptions.  Take, for example, a simple contract case.  Suppose that a 
contract provides that Vendor will supply Purchaser with a shipment of blue 
                                                 
 71. For a full discussion of this incident by a lawyer serving as an expert witness in the case, 
see id. at 1344–51. 
 72. See Celotex Corp. v. Catrett, 477 U.S. 317, 319–20 (1986). 
 73. See Salmi, supra note 2, at 159. 
 74. See id. 
 75. See MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt. 2 (2009). 
 76. See generally Salmi, supra note 2, at 143, 145–46, 159 (offering instances where a 
lawyer may have motives to improve the testimony of a witness).  As a further example, the 
Baron & Budd memorandum shows lawyers crossing the line in a number of places in furtherance 
of the goal of improved testimony; the law firm’s improper purpose is clearly illustrated by the 
instruction to prospective witnesses contained in the improper memorandum—Preparing for 
Your Deposition—that documents such as the memorandum itself that “you are reading right 
now, are ‘privileged’ and should never be mentioned.”  Id. at 143 n.35 (quoting Bob Van Voris, 
Client Memo Embarrasses Dallas Firm: Baron & Budd Coaching of Witnesses Called Improper, 
NAT’L L. J., Oct. 13, 1997, at A30).  The fact that such a document existed would not be 
privileged (even if the contents were).  The law firm’s false claim of privilege in circumstances in 
which none existed strongly suggests the impropriety of—and the firm’s awareness of the 
impropriety of—this preparation and coaching device. 
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widgets on or before a certain date.  If Purchaser claims that Vendor breached 
either by shipping widgets that are not blue or by shipping the widgets after the 
specified date, or both, Purchaser may prove its case for breach of contract 
through the testimony of a receiving clerk who can testify about the color of 
the widgets when he looked at them, or about the date on which the shipment 
arrived.  Assuming that the shipping clerk shares the motivation of his 
corporate employer (perhaps believing it is in his employment interest to do 
so), his motivation will be the same as that of the asbestosis plaintiff regarding 
the memory of his perception.  He will have an objective reason to say he 
remembers seeing the blue widgets when they arrived, whether that is 
genuinely his memory or not, and it will be consistent with his objective 
interest to say he remembers the date on which the widgets arrived, perhaps 
claiming that his recollection was refreshed by a document, regardless of 
whether it was or was not.  (The penalties of perjury, of course, present a 
contrary objective interest to the witness.)  Similarly, when a witness’s past 
mental state is at issue, a witness has motivation to say that his mental state is 
the one that is most favorable to his case.  The company’s lawyer, just like the 
plaintiff’s lawyer in the asbestosis case, shares the same motivation. 

Party witnesses and lawyers thus have a motivation to provide favorable 
accounts of events to the extent they understand the relationship between those 
accounts and the applicable law (or, in the case of witnesses, have had this 
relationship explained to them by their lawyer).  As indicated, we call this an 
objective motivation because it does not arise from a subjective mental state of 
either the witness or the lawyer to deceive the court, even though lawyers and 
witnesses doubtlessly have such subjective motivations.   Assuming that, all 
other things being equal, the lawyer or client (or both) is acting rationally, he 
or she will seek to present the most favorable factual account possible.  Of 
course, all other things are not equal: the rules of ethics, and more particularly 
the Anti-False Testimony Principle, function to trump the objective motivation 
to manufacture the most favorable factual account possible.     

2.  Types of Morally Objectionable “False Testimony” 
As previously discussed, lawyers, judges, and commentators sometimes use 

the expression “false testimony” to describe testimony that is merely 
inaccurate.  We have argued that the Anti-False Testimony Principle relates 
only to testimony that is inaccurate and that carries some moral opprobrium, 
because the lawyer has participated, in one way or another, in an effort to 
deceive the court.77 

Morally improper testimony comes in a number of guises.  In the first 
category, the witness decides, without the contrivance of his lawyer, to give 
testimony that he knows is false, and he does so in order to deceive the court.  

                                                 
 77. See supra text accompanying notes 26–32. 
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A witness can falsify and attempt to deceive either by what he says about his 
perception or his memory.  Thus, a witness can testify falsely in this sense 
either because the witness knows he did not perceive what he now testifies he 
did perceive or because he says he (clearly) remembers perceiving something 
that, in reality, he does not remember.  Further, “not remembering” in this 
context encompasses the following: (1) that the witness does not remember at 
all; (2) that he does not remember with the certainty with which he says he 
remembers; or (3) that he remembers something contrary to what he now says 
he remembers.   All of these cases are examples of false testimony that is both 
inaccurate and deceptive, for in each case, the witness is lying.  If the lawyer 
knows that the testimony is false, even on the assumption here that she did not 
procure the false testimony, the lawyer violates Rule 3.3(a)(3) if she does not 
“take reasonable remedial measures,” because that rule prohibits a lawyer from 
introducing evidence that the lawyer knows is false.78  Even if the lawyer never 
learns that the testimony is false and a product of the witness’s deception, the 
testimony is still morally improper because it is a lie and may, if the facts come 
to light, subject the witness to prosecution for perjury.79  In such a case, 
however, the moral opprobrium falls exclusively on the witness.  Because the 
lawyer was unaware of the inaccuracy or the deception, this case does not fall 
within the Anti-False Testimony Principle. 

A second category of morally improper testimony occurs when a lawyer 
procures the inaccurate testimony with the intent of deceiving the court.  The 
plain language of Model Rule 3.4(b) prohibits a lawyer from “counsel[ing] or 
assist[ing] a witness to testify falsely.”80  Here, there are two sub-categories.  
In the first, the lawyer may induce the witness to recount the more favorable 
story, and the witness himself may be aware of the deception.  Lawyer and 
witness, in such a case, are effectively co-conspirators.  On the other hand, in 
some cases, unlike Nix v. Whiteside,81 the witness believes his testimony is 
truthful, but the lawyer knows that the testimony is inaccurate because, by 
subtle manipulation, the lawyer has induced her witness to adopt the inaccurate 

                                                 
 78. MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (2009); see also Nix v. Whiteside, 475 
U.S. 157, 168 (1986) (ruling that counsel is required to disclose false testimony given by a client).  
For an instance in which the lawyer knows that the testimony is inaccurate but the witness 
genuinely believes it is accurate, see infra notes 81–85 and accompanying text. 
 79. See, e.g., 18 U.S.C. § 1623(a) (2006) (“Whoever under oath . . . in any proceeding 
before or ancillary to any court or grand jury of the United States knowingly makes any false 
material declaration or makes or uses any other information, including any book, paper, 
document, record, recording, or other material, knowing the same to contain any false material 
declaration, shall be fined under this title or imprisoned not more than five years, or both.”). 
 80. MODEL RULES OF PROF’L CONDUCT R. 3.4(b). 
 81. Nix, 475 U.S. at 160–61 (demonstrating a situation in which a witness wanted to give 
false testimony but the lawyer refused to assist him in doing so). 
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memory.82  For example, in a typical asbestosis personal injury case, where the 
plaintiff must show that the victim inhaled asbestos fibers manufactured by a 
particular defendant in order for that defendant to be liable,83 a lawyer may 
decide to use suggestive techniques to persuade her witness to believe that he 
remembers seeing the names of certain manufacturers on product labels.  If the 
lawyer succeeds in her manipulation, the witness is not lying, because he now 
believes that what he is testifying is correct, even though it is not.  This case is 
thus the opposite of the case discussed above,84 where the witness—but not the 
lawyer—knows the testimony is inaccurate.  In that case, the witness may be 
guilty of perjury and the lawyer has done nothing wrong; in this case, however, 
the witness has done nothing wrong, but the lawyer has violated the Anti-False 
Testimony Principle—specifically Model Rule 3.4(b).85   

It is clear that lawyers are implicated in wrongdoing when false testimony is 
on the record, and they know that the testimony is inaccurate, yet they permit 
or encourage its introduction because it strengthens their case.86  This 
knowledge requirement extends to both actual knowledge and constructive 
knowledge; a lawyer cannot escape her ethical obligations when she induces 
her witness to alter his testimony in a way that enhances the case, but then 
argues that her conduct is acceptable because she does not know that the more 
favorable testimony is false.87  It is only logical to interpret the Anti-False 
Testimony Principle to apply under the familiar principle that a lawyer is 
responsible for what she knows or reasonably should know.88  A lawyer thus 
has a duty of reasonable investigation to make sure that the testimony she 
permits her witness to give—or that which she assists her witness in 
formulating—is accurate.89  

                                                 
 82. See infra notes 108–10 and accompanying text for a discussion of the circumstance 
where the witness believes he is testifying accurately—and lawyer knows that the witness’s 
testimony is inaccurate—but the testimony is not the result of the lawyer’s intentional elicitation 
of inaccurate testimony; rather, it is the product of the lawyer sending an implicit message of how 
the story should be portrayed. 
 83. See Celotex Corp. v. Catrett, 477 U.S. 317, 319–20 (1986); see also supra notes 44–45 
and accompanying text. 
 84. See supra text accompanying note 79. 
 85. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (prohibiting a lawyer from 
“counsel[ing] or assist[ing] a witness to testify falsely”). 
 86. See id. 
 87. See generally D.C. Bar Op. No. 79 (1979), reprinted in DIST. OF COLUMBIA BAR, CODE 
OF PROF’L RESPONSIBILITY & OPINIONS OF THE DIST. OF COLUMBIA BAR LEGAL ETHICS COMM. 
138 (1991) (articulating the limits on a lawyer’s participation in deposition preparation to include 
presenting all evidence “unless [the lawyer] knows, or from facts within his knowledge should 
know, that such testimony or evidence is false, fraudulent, or perjured” (emphasis added)). 
 88. See id. 
 89. See MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt. 8. 
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From these general principles, it is necessary now to consider how the Anti-
False Testimony Principle applies to the preparation of deposition witnesses in 
specific areas where problems can arise.  We begin with testimony about the 
historical record.  

B.  Ethical Duties of Lawyers in Preparing Witnesses to Testify About the 
Historical Record 

1.  The Easy Case: A Lawyer May Not Present False Testimony 
The most basic ethical command governing witness preparation bars the 

informed presentation of inaccurate testimony.90  As previously explained, this 
standard operates in two different circumstances.  First, even if a lawyer did 
not procure the false testimony, she may not offer testimony to the tribunal that 
she knows to be false.91  Second, a lawyer may not attempt to procure or 
induce false testimony. 92  This bar operates whether or not the witness knows 
his testimony is false.  What violates the Anti-False Testimony Principle is the 
lawyer’s knowledge that the testimony is inaccurate.  So far as the Anti-False 
Testimony Principle is concerned, these are easy cases. 

a.  Permitting the Introduction of False Testimony  
The easiest case concerns the unequivocal prohibition on the introduction of 

testimony that both the lawyer and the witness know is false in that it is 
inaccurate and introduced with the intent to deceive.  Another easy case arises 
when the lawyer offers testimony that she knows is inaccurate, even if the 
lawyer played no part in fabricating the inaccurate testimony.  Model Rule 
3.3(a)(3) squarely prohibits such conduct.93  This issue was addressed in the 
landmark United States Supreme Court decision, Nix v. Whiteside.94   

In Nix, the defendant in a murder case wanted to argue self-defense.95  
Shortly before trial, the defendant contradicted the story he had told his lawyer 
earlier, saying that he saw something metallic in the victim’s hands, and that he 
planned to so testify.96  His lawyer doubted the veracity of this newly minted 
story and instructed his client that he could not testify with the altered version 

                                                 
 90. See id. at R. 3.3(a)(3). 
 91. See id. 
 92. See id. at R. 3.4(b).  For a discussion of the issues pertaining to different types of lawyer 
conduct that procure inaccurate testimony, see infra Part V.B.1–2. 
 93. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3).  Although Nix preceded the 
current version of the Model Rules of Professional Conduct, there is little doubt that Nix reflects 
the Rule 3.3(a)(3) standard barring the introduction of false testimony.  Nix v. Whiteside, 475 
U.S. 157, 168 (1986). 
 94. 475 U.S. at 159. 
 95. Id. at 160. 
 96. Id. at 160–61. 
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of the facts.97  The Supreme Court ruled that the defendant did not have a 
constitutional right to present the story that his lawyer thought was false and 
that the lawyer complied with his ethical duty by refusing to allow testimony 
that he felt certain was false.98   

In practice, it is difficult to determine whether a person “knows” that 
testimony is false.  The Model Rules define “knowingly,” “known,” and 
“knows” as “denot[ing] actual knowledge of the fact in question.”99  In the 
next sentence, the definition continues, stating that “a person’s knowledge may 
be inferred from circumstances,”100 effectively softening the meaning of 
“actual knowledge” to something analogous to reasonable belief.  Absent the 
admission of a witness101 or the lawyer’s own knowledge based on what she 
perceived, applying this definition affords wide latitude.  Assuming knowledge 
of inaccurate testimony, however, determining the lawyer’s ethical duty is 
easy.  Introducing inaccurate testimony known to be inaccurate, and thus 
deceptive, is forbidden.102  

                                                 
 97. Id. at 161. 
 98. Id. at 173, 175–76.  Justice Stevens underscored the duty of counsel to prevent perjured 
testimony in his concurring opinion.  See id. at 190 (Stevens, J., concurring) (“[I]t appears 
perfectly clear that respondent intended to commit perjury, that his lawyer knew it, and that the 
lawyer had a duty . . . to take extreme measures to prevent the perjury from occurring.”).  No one 
doubts that this prohibition applies in both civil and criminal cases.  In Committee on 
Professional Ethics & Conduct of Iowa State Bar Ass’n v. Crary, the Iowa Supreme Court applied 
the prohibition on offering false testimony to a lawyer who was sitting second-chair during the 
defense of a deposition.  245 N.W.2d 298, 299, 307 (Iowa 1976).  The facts were sordid: the false 
testimony concerned the affair the witness was having with the lawyer.  Id. at 299.  Although the 
court seemed to believe that the lawyer had helped the witness formulate the false testimony, it 
did not rely on that belief.  Id. at 305.  The lawyer was disbarred for a different reason: he 
permitted his client to testify falsely.  Id. at 307. 
 99. MODEL RULES OF PROF’L CONDUCT R. 1.0(f) (2009). 
 100. See id. 
 101. See infra text accompanying notes 179–81. 
 102. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3).  Unless one is talking about a fact 
that is true by definition, like a mathematical formula, or a matter where one herself is a 
percipient witness, the line between “belief” and “knowledge” cannot be definitely drawn.  See, 
e.g., Monroe H. Freedman, Getting Honest About Client Perjury, 21 GEO. J. LEGAL ETHICS 133, 
142 (2008).  As Professor Freedman points out, 

the words “know” and “knowledge” have been defined in the Terminology section of 
the Model Rules in the most restrictive terms.  Thus, “knowing” means “actual 
knowledge,” and the ABA, the American Law Institute, and the courts have all made it 
clear that a lawyer will rarely “know” about client perjury. 
     For example, in the words of ABA Formal Opinion 87-353, it will be “the unusual 
case” where the lawyer “does know” that a client intends to commit perjury.  That 
opinion states that knowing can be established only by the client’s “clearly stated 
intention” to perjure himself at trial. 

Id.  Yet, as quoted above, the definition of “knowing” in the Model Rules themselves establishes 
that “knowledge may be inferred from circumstances.”  MODEL RULES OF PROF’L CONDUCT R. 
1.0(f).  There is no easy touchstone or bright line rule that describes “knowing for sure” and 
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b.  Coaching Witnesses to Testify Falsely 
In his extensive discussion of witness coaching, Professor Richard Wydick 

distinguishes three types of coaching, which he labels Grade One, Grade Two, 
and Grade Three Witness Coaching.103  Grades One and Two, as he describes 
them, constitute easy cases, and Grade Three constitutes a much easier case 
than Wydick seems to think.104  Grade One witness coaching consists of 
“knowingly and overtly induc[ing] a witness to testify to something the lawyer 
knows is false.” 105  Overt inducement occurs when a lawyer explicitly invites 
the witness to offer testimony that will enhance the lawyer’s case.106  Thus, in 
a case in which it is important to establish the distance between plaintiff (P) 
and defendant (D) at the time in question, the lawyer representing P says 
during the preparation of a cooperative, third-party eyewitness: “Let me be 
frank.  In this lawsuit it would be very helpful to P if the distance between P 
and D were less than 100 yards.  Could you help us out on that?”107    

Grade Two witness coaching consists of covert inducement.108  By this, 
Professor Wydick means the circumstance in which “the lawyer’s inducement 
is masked.  It is transmitted by implication.  To use the common image, the 
lawyer sends the witness a message ‘between the lines’ about how to tell the 
story.”109  Grade Two coaching is also an ethical violation because “the 
‘known false testimony’ element is the same as for Grade One.”110   

Grade Three witness coaching, according to Wydick, occurs when “the 
lawyer does not knowingly induce the witness to testify to something the 

                                                                                                                 
“being quite certain but . . . .”  Some lawyers will be confident in saying that they know testimony 
is false; others may prefer to say that deciding such a question is for the trier of fact. 
 103. See generally Wydick, supra note 11 (explaining Grade One, Grade Two, and Grade 
Three witness coaching). 
 104. See id. at 37. 
 105. Id. at 18 (emphasis added).  For a discussion of what Ms. Salmi terms “conduct that is 
clearly unethical,” see Salmi, supra note 2, at 148.  Ms. Salmi includes cases where an attorney 
“encourage[s] the witness to make untrue statements” and “instruct[s] the witness to claim a lack 
of memory or knowledge as to any question that the witness does not want to answer.”  Id. at 148, 
150.  Presumably, this includes questions that the lawyer does not want the witness to answer.  
Ms. Salmi’s third category is where an attorney implies to her witness that false testimony can be 
acceptable.  Id. at 151.  The example she gives draws on an article by Joseph D. Piorkowski, 
which posits the situation in which a lawyer tells her client that the false testimony will secure the 
ultimate goal of ensuring a just result—a favorable outcome to the litigation for the deserving 
party.  Id. (citing Piorkowski, supra note 11, at 402–03).  As a fourth category, Ms. Salmi 
describes a situation that appears ethically closely-related to the second category, namely, where 
the lawyer “encourages the witness to evade answering a question or to provide evasive answers 
to questions.”  Id. at 151–52. 
 106. See Wydick, supra note 11, at 19–20. 
 107. Id. at 20. 
 108. Id. at 25. 
 109. Id. 
 110. Id. 
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lawyer knows is false, but the lawyer’s conversation with the witness 
nevertheless alters the witness’s story.”111  Wydick believes—mistakenly, as 
we argue—that such conduct does not violate the ethical rules.112 

Though his analysis has gone unchallenged for a number of years, much of 
Professor Wydick’s account is problematic.  Grade Two witness coaching, 
under his theory, omits an important “easy” case of covert witness coaching, 
and Grade Three mistakenly suggests that a lawyer does not violate the ethical 
rules in a circumstance in which she does.113  Wydick’s description of Grade 
One coaching is the only part that is accurate as it stands; it is an important 
statement of the easiest case of witness coaching, and a lawyer’s duties under 
Model Rule 3.4(b).114  Grade One dictates that a lawyer may not overtly 
request that a witness testify falsely for any reason.115 The objective motivation 
for the inaccurate testimony to strengthen the lawyer’s case is trumped by the 
Anti-False Testimony Principle.  Few practitioners doubt that some lawyers 
ignore the Model Rules and engage in such conduct because they think they 
can get away with it—a scheme that prompts the memory of Justice Holmes’ 
“bad man” view of the law.116  It is difficult, however, to suppose that any 
lawyer, even one who is prepared to violate the rule, could doubt that a request 
for false testimony is highly improper.117    

                                                 
 111. Id. at 37. 
 112. See id. at 37 n.112 (“By definition, Grade Three witness coaching does not involve 
knowing inducement of testimony the lawyer knows is false.  It therefore does not violate MODEL 
RULES Rule 3.3(a)(4) or 3.4(b), nor does it violate subornation of perjury statutes such as 18 
U.S.C. § 1622 (1994).”); see also infra notes 130–40 and accompanying text. 
 113. See Wydick, supra note 11, at 37 n.112. 
 114. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
 115. See id. (“A lawyer shall not . . . counsel or assist a witness to testify falsely . . . .”). 
 116. O.W. HOLMES, The Path of the Law, 10 HARV. L. REV. 457, 459 (1897) (“A man who 
cares nothing for an ethical rule which is believed and practised by his neighbors is likely 
nevertheless to care a good deal to avoid being made to pay money, and will want to keep out of 
jail if he can.”). 
 117. See generally Salmi, supra note 2, at 148–54 for a discussion of “[c]onduct [t]hat [i]s 
[c]learly [u]nethical.”  Ms. Salmi—referencing Professor Wydick’s Grade One coaching—
distinguishes four ways in which a lawyer can knowingly and overtly encourage a witness to 
testify falsely: 

[(1)] encourage[ing] the witness to make untrue statements . . . [(2)] instruct[ing] the 
witness to claim a lack of memory or knowledge as to any question that the witness 
does not want to answer . . . [(3)] implying the acceptablity of false testimony . . . [and 
(4)] encourag[ing] the witness to evade answering a question or to provide evasive 
answers to questions. 

Id. at 148–54.  For a case suggesting that a lawyer can be disciplined for advising a client to avoid 
volunteering information, see Salmi, supra note 2, at 153 (discussing In re Complaint as to the 
Conduct of A, 554 P.2d 479, 482 (Or. 1976), in which a lawyer counseled his client to avoid 
volunteering certain information when the client answered a question about his mother’s 
whereabouts by merely naming a city, concealing the fact that she was buried in that city). 



34 Catholic University Law Review [Vol. 59:1 

By contrast, Professor Wydick’s account of what he designates as Grade 
Two coaching—covert inducement of false testimony—ignores a critical 
aspect of this part of the landscape.  To many lawyers, the clearest example of 
covert inducement of false testimony is the instance where a lawyer—by 
stealth, indirection, or some other form of deception—attempts to induce a 
witness (1) to doubt a previous memory and substitute one more favorable to 
the case or (2) to adopt a belief about which he was initially unsure as a clear 
memory.118  A classic example of such covert inducement occurs when counsel 
for a plaintiff suffering bodily injury as a result of asbestos exposure manages 
to persuade her witness that he really did see cartons of the defendant’s 
asbestos product on the factory floor when previously his memory had been 
hazy.  The lawyer does not ask the witness to perpetuate false testimony (as in 
Professor Wydick’s example of overt coaching in the first paragraph of this 
subsection119); to the contrary, she subtly (and effectively) tricks the witness 
into substituting the lawyer’s deceptive account for the witness’s own genuine 
memory.   

Such coaching, however, is not what Professor Wydick meant when he 
talked about covert inducement of false testimony—and, as will be shown, his 
tripartite division of the forms of coaching does not account for it.120  Grade 
Two coaching, according to Wydick, occurs when the lawyer does not 
explicitly articulate her request for false testimony; rather, she sends a message 
to the witness by implication.121  The lawyer conveys the message that a 
different memory will better serve the case, and the witness understands and 
responds.  The witness in this situation, however, is not tricked.  The purpose 
of proceeding this way, apparently, is to give the lawyer the ability to deny that 
she requested that a witness testify falsely if the witness declines to cooperate 
with the lawyer’s implied message.122  Grade Two coaching is no different 
from overt inducement of false testimony, except that it gives the lawyer, and 
possibly the witness, what intelligence operatives call “plausible deniability.”  
It is, in short, ethically equivalent to an improper overt request, but with the 
built-in defense to a disciplinary charge.  Although Professor Wydick is 
probably correct that these covert or indirect requests for false testimony are 
less likely to be reported to courts and disciplinary authorities than overt 

                                                 
 118. See Applegate, supra note 4, at 328–49; see also Salmi, supra note 2, at 157–59.  
Professor Applegate distinguishes a category of witness coaching that Judge Frank calls 
“inadvertent but innocent witness coaching” from the covert inducement of false testimony.  Id. at 
328 (quoting JEROME FRANK, COURTS ON TRIAL 86 (Princeton Univ. Press 1950) (1949)). 
 119. See supra text accompanying note 106. 
 120. See Wydick, supra note 11, at 18, 25, 37 (introducing Professor Wydick’s three grades 
of witness coaching). 
 121. Id. at 25 (explaining that “covert” inducement “is transmitted by implication”). 
 122. Id. at 26 (suggesting that a lawyer may choose to construct false testimony to “save 
face”). 
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requests for false testimony,123 the lack of ease of detection does not change 
the violation of the Anti-False Testimony Principle.   

Professor Wydick does not mean to include the asbestos/Celotex situation, in 
which the lawyer deceives the witness, in his Grade Two definition of covert 
inducement.  This omission is clear because he deliberately equates the moral 
culpability of lawyer and witness in both Grades One and Two.  He argues that 
covert inducement witness coaching “is no less harmful than [overt witness 
coaching] to the court’s truth-seeking function, nor to the morals of the lawyer 
and witness, nor is it any less serious a violation of disciplinary rules or 
subornation of perjury statutes.”124  Although it is correct that the court’s truth-
finding function is undermined equally whether a witness knows he is 
testifying inaccurately or has been deceived by his lawyer into doing so, it is 
not true that “the morals of the lawyer and witness” are the same in situations 
in which the witness has been deceived by the lawyer into changing his 
memory of what he perceived.125  To the contrary, where the witness is 
honestly deceived about the truth of his memories of his perceptions, it is 
difficult to criticize him morally at all. This view is consistent with the 
requirement that to commit perjury, a person must knowingly testify falsely.126  
On the other hand, where the witness and the lawyer are jointly engaged in a 
verbal game to maintain plausible deniability about their efforts to present 
inaccurate testimony to the court, their moral culpability is, as Professor 
Wydick asserts, the same.127  By equating the moral culpability of both lawyer 
                                                 
 123. Id. at 27.  The basis for this assumption is probably that covert requests would be less 
likely to be reported because of insufficient evidence; a witness offended by his feeling that his 
lawyer made an improper request would not have an explicit statement of improper nature to 
which he could point.  A witness in this situation may be more inclined to ignore the exchange 
rather than report it. 
 124. Id. (emphasis added). 
 125. See id.  A witness who knowingly testifies inaccurately is morally culpable.  A witness 
who is deceived into doing so by his lawyer is not.  Wydick also thinks that the two types of 
coaching vary on ease of detection.  Id.  Whether the examination is that of an opponent in a 
deposition or of a witness on cross-examination at trial, the witness who believes himself to be 
telling the truth may be better able to withstand questioning that challenges his interpretation than 
one who is lying, for the simple reason that he genuinely believes that his testimony relays 
accurate memories of his perceptions.  A dishonest witness, on the other hand, faces the problem 
of knowing the extent to which he needs to perjure himself in order to keep his story consistent. 
 126. See 18 U.S.C. §§ 1621–22 (2006). 
 127. See MODEL RULES OF PROF’L CONDUCT R. 1.4(a)(5) (2009) (requiring that a lawyer 
“consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer 
knows that the client expects assistance not permitted by the Rules of Professional Conduct or 
other law”); see also id. at R. 4.1 (mandating “[t]ruthfulness [i]n [s]tatements [t]o [o]thers”).  In 
accordance with these rules, a lawyer owes her client a duty of candor—a duty, of course, that 
extends to a witness who is the lawyer’s client solely for the purpose of preparation for and 
defense of a deposition.  A reading of the Model Rules shows that there is a substantial moral 
difference between the lawyer in the asbestos/Celotex case and the lawyer in Professor Wydick’s 
Grade Two coaching hypothetical.  The lawyer who asks her witness to help out with false 
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and witness, Professor Wydick fails to include in his definition of Grade Two 
coaching the circumstance in which the lawyer manipulates an unassuming 
witness into testifying inaccurately.   

Nevertheless, it is clear that covert inducement of false testimony presents 
an easy case, whether it is defined as Professor Wydick’s Grade Two coaching 
or to include the more subtle, but equally deceptive, coaching described above.  
A lawyer acts improperly when she tries to induce false testimony, whether she 
does so with or without an overt request and whether or not the witness 
understands what the lawyer is doing.128   

2.  Easy (But Not Quite So Easy) Cases 

a.  The Lawyer Induces the Witness to Change His Story Without Knowing 
the Altered Testimony Is False 

Professor Wydick describes what he calls Grade Three witness coaching as 
follows: 

     Grade Three witness coaching is where the lawyer does not 
knowingly induce the witness to testify to something the lawyer 
knows is false, but the lawyer’s conversation with the witness 
nevertheless alters the witness’s story.  Unlike Grades One and Two, 
Grade Three witness coaching is not grounds for lawyer discipline or 
criminal prosecution for subordination of perjury.  Grade Three 
witness coaching lacks the element of corruption that Grades One 
and Two have.  It does, however, alter the witness’s story, and can 
thus interfere with the court’s truth-seeking function.129 

Professor Wydick argues that while Grade Three witness coaching 
“interfere[s] with the court’s truth-seeking function,” the lawyer who practices 
it is nevertheless not subject to discipline under Model Rules 3.3(a)(3) or 
3.4(b) when she induces her client to change his testimony.130  Wydick bases 
his Rule 3.4(b) argument on the language of the Rule that bars a lawyer from 

                                                                                                                 
testimony violates both the Rules of Professional Conduct and criminal law, whether she does it 
overtly or in such a way as to preserve plausible deniability.  See Wydick, supra note 11, at 18 
n.48 (discussing a lawyer’s culpability for suborning perjury under federal perjury statutes).  At 
least in this case, however, the lawyer is not attempting to deceive the witness.  Where the lawyer 
tries to manipulate the witness into believing an account of the historical record that the lawyer 
knows is false, the lawyer is acting dishonestly toward both the court and her client. 
 128. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b). 
 129. Wydick, supra note 11, at 37. 
 130. Id. at 37 n.112.  At the time Professor Wydick wrote his article, the requirement now 
contained in Rule 3.3(a)(3) appeared in Rule 3.3(a)(4); the enumeration was changed in the 2002 
revisions.  See MODEL RULES OF PROF’L CONDUCT REPORTER’S EXPLANATION OF CHANGES R. 
3.3 text n.3 (2009). 
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“counsel[ing] or assist[ing] a witness to testify falsely.”131  Wydick’s argument 
is that when a lawyer induces a witness to alter his story, she violates the 
Model Rule 3.4(b) if, and only if, she knows that the alteration is false.132  On 
its face, this is quite incongruous for two reasons: First, as Professor Wydick 
concedes, when a lawyer alters a “witness’s story,” that conduct “interfere[s] 
with the court’s truth-seeking function.”133  Second, it allows a lawyer to 
defend against charges of misconduct by asserting that although she altered the 
record and did not know whether the alteration was true, she did not know that 
the alteration was false.  This contradicts common sense and the underlying 
thrust of the ethical rules, because it permits a deviation from the historical 
record but fails to hold the lawyer to her duty of ensuring that the modification 
is true.  Speaking directly to lawyers, and contrary to Wydick’s approach, one 
commentator advised that “[o]ne ethical rule of thumb is, never suggest 
unrecalled details of a relevant event that are anything other than what you 
believe to be true.”134  This is the correct approach.  A lawyer can suggest 
alterations to a witness’s story only when she reasonably believes the alteration 
is true.  She cannot escape violation of the Anti-False Testimony Principle on 
the ground that she did not know her proposed alteration was false.  

Professor Wydick’s interpretation of Model Rules 3.3(a)(3) and 3.4(b) 
mocks one of the critical goals of the Anti-False Testimony Principle: to 
present the court with a factual record that is as accurate as possible.  A slight 
modification of the hypothetical testimony used by Professor Wydick to 
identify Grade One witness coaching illustrates the incongruity of his 
conclusion.  In Wydick’s example, a lawyer asks a witness to testify that, at a 
relevant time and place, P and D were fewer than 100 yards apart.135  In the 
first formulation of the example, the lawyer asks the eyewitness—who is P’s 
best friend—if he was in a position to observe the distance between the 
parties.136  When the witness answers in the affirmative, the lawyer says: “Let 
me be frank.  In this lawsuit it would be very helpful to P if the distance 
between P and D were less than 100 yards.  Could you help us out on that?”137  

                                                 
 131. See infra text accompanying notes 154–60 for a discussion of how this interpretation 
ignores a clause in the text of Rule 3.4(b), which permits easy avoidance of this apparent paradox. 
 132. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b).  
 133. Wydick, supra note 11, at 37. 
 134. Altman, supra note 12, at 41.  Although Professor Wydick’s description of Grade Three 
coaching refers only to seeking testimony that the lawyer knows is false, his description of 
“conversation[s] . .  . [that] alter[] the witness’s story” as “coaching” makes it clear that he is not 
talking about inadvertent comments by the lawyer that could alter testimony.  Wydick, supra note 
11, at 37.  The lawyer’s duty to avoid even such inadvertent changes in the witness’s testimony is 
encompassed by the approach set forth at the end of this subsection.  See infra text accompanying 
notes 156–60. 
 135. Wydick, supra note 11, at 19. 
 136. Id. at 19–20. 
 137. Id. at 20. 
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The witness agrees to so testify.138  Although Professor Wydick describes this 
as an improper (Grade One) overt inducement of false testimony, the request 
only falls into Grade One on the assumption that the testimony is false.139  If 
the testimony is false, the impropriety of the lawyer’s conduct is clear.140  The 
position is different, however, if the witness’s testimony is true.     

Let us consider two variations of Professor Wydick’s scenario.  Suppose, 
first, that when the witness says he can help the lawyer with his testimony, he 
does so because what the lawyer wants him to say is what he truthfully can 
say.  In this case, the witness replies to the lawyer’s request for help: “Of 
course I can say they were less than 100 yards apart, because that’s the way I 
saw it.”  Here, although the lawyer may have been indifferent to her ethical 
obligations, she has committed no violation, because the witness will, in fact, 
testify truthfully, based on his memory of what he saw.141  Though the lawyer 
may have been willing to deceive the court, the witness’s testimony is not 
deceptive because it honestly is accurate.   

A second variation is more difficult and identifies the problem in Professor 
Wydick’s formulation of Grade Three coaching.  Suppose, here, that following 
her request for testimony that the distance between P and D was less than 100 
yards, the lawyer says: “I don’t care whether it’s true or false.  I only want you 
to say it.”  Under Professor Wydick’s approach, the lawyer has not committed 
a violation because the lawyer does not know for certain that the testimony is 
false.142  This is not correct.  Professor Wydick’s approach is deficient because 
it suggests that a lawyer has no duty to ascertain whether the changes in 
testimony are accurate or not.  What matters in assessing the lawyer’s conduct, 
however, is not that she knows the testimony she is seeking to elicit is false, but 
rather that she is trying to alter the factual record.  Such alteration, in itself, 
may cause the witness to present inaccurate testimony to the court.143  
Expressing indifference as to whether the statement is true or false, the lawyer 
shows her own indifference to her obligation to offer correct information in the 
record.  Failing to know that the testimony is false does not excuse her 
conduct.   

Let us step back for a moment because this is a critical issue.  Lawyers are 
free to discuss the factual record with their witnesses.144  They are not required 

                                                 
 138. Id. 
 139. See id. at 18. 
 140. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
 141. See id.; see also Wydick, supra note 11, at 19–20. 
 142. See Wydick, supra note 11, at 37. 
 143. See Altman, supra note 12, at 41 (noting that refreshing the recollection of the witness 
during witness preparation may result in “seemingly flawless trial testimony” that “was not part 
of the witness’s initial memory”). 
 144. See Applegate, supra note 4, at 304 (“In preparing a witness, a lawyer usually discusses 
with the witness the factual context into which the witness’s observations or opinions fit.  
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to be passive receptors of what their witnesses say.145  Lawyers are therefore 
entitled to speak with witnesses and, implicitly, to alter what the witness would 
have said absent the discussion with the lawyer.  Such conversations may 
occur, provided—and this is a critical provisio—that the alteration does not 
produce testimony that is inaccurate and that the lawyer either knows it is 
inaccurate or has not taken the trouble to verify its truth.146  In short, lawyers 
are not precluded from helping their witnesses better articulate their testimony 
about their own perceptions.  As Ms. Salmi explains: “A witness’s perceptions 
of critical events are easily eroded and distorted with time.  Witness 
preparation should therefore help revive the witness’s memory.”147   

The United States Court of Appeals for the Fifth Circuit has gone so far as to 
say that a lawyer does nothing wrong when she tries, “even aggressively,” to 
persuade her witness that his initial recollection of the facts is not entirely 
“complete or accurate.”148  It would be foolish to suppose that lawyers do not 
regularly engage in such discussions with their witnesses.  Our point, rather, is 
that if lawyers are aware of their obligations under the Anti-False Testimony 
Principle to avoid deceiving the court about the historical record, such 
discussions are not unethical.    

The correct rule governing such discussions with witnesses is more 
restrictive than Professor Wydick’s Grade Three coaching.  That rule is that it 
is the lawyer’s duty to ensure that any alteration in the testimony that the 
witness is prepared to give is one that the witness believes is truthful.149  While 
it is certainly correct that a lawyer must avoid coercion,150 this does not 
describe her entire obligation.  The lawyer must emphasize and re-emphasize 
to the witness that the court is entitled to hear—and she, as counsel, has a duty 
to present—only evidence that is accurate.151  Thus, in discussing alterations of 
                                                                                                                 
Lawyers frequently inform witnesses of facts of which they were previously unaware by telling 
the witnesses directly or by comparing the testimony of witnesses possessing similar knowledge.  
There are compelling reasons for informing a witness of other views, and most commentators do 
not question the practice.”) (citation omitted). 
 145. See infra text accompanying notes 194–96 for a discussion of this point in connection 
with a lawyer’s suggesting alteration of a witness’s choice of words to describe the witness’s 
perceptions. 
 146. Altman, supra note 12, at 39 (“To perform witness preparation ethically, you still must 
evaluate the truth of the witness’s prospective testimony.”). 
 147. Salmi, supra note 2, at 157. 
 148. See Resolution Trust Corp. v. Bright, 6 F.3d 336, 341 (5th Cir. 1993); see also Altman, 
supra note 12, at 40 (discussing Resolution Trust). 
 149. See Altman, supra note 12, at 39 (emphasizing the importance of evaluating the 
truthfulness of testimony). 
 150. See id. (highlighting the importance of avoiding coercion). 
 151. See id. (“Instructing the witness to tell the truth sets the stage for ethical witness 
preparation.  It helps build rapport with the witness by presenting [the lawyer] as a truth-seeking 
professional who will not require anything unlawful, unethical, or beyond the witness’s 
capacity.”) 
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potential testimony, the lawyer must respect the witness’s right to disagree152 
and must defer to the witness where he indicates that he cannot truthfully say 
what the lawyer wishes he could say.153  A lawyer is not excused from 
attempting to alter testimony merely by “not knowing” that the altered 
testimony is false, as Professor Wydick suggests.154  She is justified in 
permitting testimony to go forward if—and only if—she has met the burden of 
establishing that the witness genuinely believes that any suggested changes in 
his testimony are accurate and thus will not interfere with the court’s truth-
seeking function.  In short, such testing of a witness’s version of events 
promotes a back and forth that helps the lawyer to engage in the kind of truth-
detecting that the duty to investigate ethically requires.155     

In addition to avoiding incongruous results, this approach is consistent with 
Model Rule 3.4(b) and its mandate that “a lawyer shall not . . . falsify 
evidence.”156  This prohibition applies equally to both documentary (or other 
tangible) evidence and to witness testimony.157  Model Rule 3.4(b) fills the gap 
(into which Professor Wydick fell158) that appears to prevent a lawyer from 
inducing a witness to alter his testimony only if the lawyer knows the 
testimony is false.159  A lawyer who alters a document does not necessarily 
make it “false.”  She simply changes it and, thereby, “interfere[s] with the 
court’s truth-seeking function.”160   Only where the lawyer can establish to her 
honest satisfaction that an alteration in a witness’s testimony does not 
“change” the testimony such that it ceases to be accurate can the lawyer 
participate in or permit the introduction of such altered testimony.161  Unless 

                                                 
 152. See Resolution Trust, 6 F.3d at 342 (noting with approval the attorneys’ practice of 
permitting their witness to sign an affidavit only if the witness agreed with its contents). 
 153. See Altman, supra note 12, at 39 (advocating the practice of “requiring the witness[] to 
reject any of the attorney’s suggestions that would, in the witness’s view, result in false 
testimony”). 
 154. See Wydick, supra note 11, at 37. 
 155. See, e.g., Altman, supra note 12, at 39 (“At a minimum, ethical witness preparation is a 
dialogue framed by the[] joint obligations [of both lawyer and witness to ensure truthful 
testimony].”). 
 156. MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
 157. See id.  Rule 3.4(b) prohibits both falsification of evidence and assistance to witnesses 
“to testify falsely.”  Id. 
 158. See Wydick, supra note 11, at 37 n.112 (asserting that a violation of Rule 3.4(b) does 
not occur when the lawyer does not know the testimony is false).  Professor Wydick fails to 
account for the entire Model Rules’ definition of “know,” specifically the sentence indicating that 
“[a] person’s knowledge may be inferred from the circumstances.”  MODEL RULES OF PROF’L 
CONDUCT R. 1.0(f).  Indeed, a lawyer’s knowledge may be inferred, and as such, lacking actual 
knowledge of false testimony will not save a lawyer from a Rule 3.4(b) violation. 
 159. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b). 
 160. Wydick, supra note 11, at 37. 
 161. See Altman, supra note 12, at 39. 
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the lawyer can so satisfy herself, it is an easy case: such conduct violates the 
Anti-False Testimony principle and is inappropriate.  

b.  The Lawyer Believes the Witness Means to Tell the Truth but the 
Lawyer Knows the Testimony Is Wrong 

A less common case occurs when (1) the lawyer herself has not intentionally 
engaged in any overt or covert efforts to alter the witness’s memory; (2) the 
witness is recounting his memory of the events to which he is testifying as he 
really remembers them, and the lawyer knows this; but (3) based on other 
evidence, the lawyer strongly believes that the witness is factually mistaken.162  
If the lawyer presents the witness’s testimony, does she violate Model Rule 
3.3(a)(3) by offering false testimony?  One recent commentator seems to 
maintain that a lawyer may offer evidence that she believes to be erroneous, at 
least in the criminal defense context, provided that the witness genuinely 
believes his testimony is accurate.163   While it is beyond the scope of this 
Article to discuss whether this is a proper approach for a criminal defense 
lawyer, we think that when applied in a civil context, such conduct creates an 
easy case—it violates the Anti-False Testimony Principle.  

According to Professor Margaret Raymond, “[a]s a matter of criminal 
defense ethics” it may be appropriate to offer “mistaken alibi testimony, which 
is truthful but erroneous, to create reasonable doubt.”164  As her only support 
for this proposition, Professor Raymond cites James v. Illinois, a murder case 
in which a defense witness testified, apparently on her honest belief, to a 
proposition that defense counsel knew to be wrong.165  In James, the defendant 
made a statement to the police explaining that he had his hair color and style 
changed at his mother’s beauty parlor after the killing but before his arrest; the 
trial court later suppressed this statement as the product of an improper arrest 
in violation of the Fourth Amendment.166  Notwithstanding knowledge of this 
statement, defense counsel introduced an alibi witness at trial who testified that 
on the day of the crime, the defendant’s hair color was as it appeared in court 
(black), and not the color (red) that five eyewitnesses testified was the color of 
the murderer’s hair.167  The question before the United States Supreme Court 

                                                 
 162. See Applegate, supra note 4, at 309 (characterizing such testimony as “objectively false 
but subjectively true testimony”). 
 163. See Margaret Raymond, The Problem With Innocence, 49 CLEV. ST. L. REV. 449, 458 
(2001) (noting as acceptable the practice of allowing testimony that is “truthful but erroneous” in 
order to cast reasonable doubt). 
 164. Id. at 458.  In a footnote, Professor Raymond takes a stronger view, stating that a 
defense lawyer is “obliged to” present such testimony, provided that she does not know the 
testimony is untruthful.  Id. at 458 n.38. 
 165. James v. Illinois, 493 U.S. 307, 310 (1990). 
 166. Id. at 309–10. 
 167. Id. at 310. 
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was not the propriety of the alibi witness’s testimony, but rather whether the 
defendant’s suppressed statement could be used to impeach the testimony of 
the eyewitnesses.168  Overruling the Supreme Court of Illinois, the United 
States Supreme Court held in a five to four decision that the suppressed 
statements could not be used to impeach witnesses other than the defendant 
himself.169  Although the majority did not address the issue, Justice Kennedy 
suggested in his dissent that the introduction of such testimony was improper 
because “[e]ven if the witness testifies in good faith, . . . his lawyer, who 
offer[ed] the testimony, kn[e]w the facts.”170   

Professor Raymond criticizes the dissent’s view on the ground that it 
“disregards the possibility that the testimony, while factually incorrect, was 
nonetheless truthful, perhaps the product of mistaken recollection.  As long as 
the testimony was not known by the lawyer to be untruthful, counsel was not 
only entitled to test the government’s proof, he was obliged to.”171  By her use 
of the word “truthful,” Professor Raymond appears to say that “truthful[ness]” 
is determined solely by the subjective mental state of the witness—an 
examination of the witness’s intent, rather than the objective accuracy of the 
statement.  Thus, if the witness was truthful—not intending to lie—on his 
subjective criterion, criminal defense counsel can and must present the 
testimony even if (1) the testimony is, in fact, inaccurate, and (2) the lawyer 
knows that the testimony is inaccurate.     

Whatever particular rules may apply to a lawyer representing a criminal 
defendant, we think it clear in the civil context that such conduct would be 
unethical.172  The general purpose of the Anti-False Testimony Principle, and 
of Model Rule 3.3(a)(3) in particular, is to ensure that the court receives an 
accurate record on which to decide the case.173  Of course, testimonial accounts 
from different witnesses may vary, even if all witnesses are testifying to their 
honest beliefs and memories, because people perceive and remember what they 
perceive differently.  Yet, Professor Raymond’s interpretation does not 

                                                 
 168. Id. at 313. 
 169. Id. 
 170. Id. at 326 (Kennedy, J., dissenting). 
 171. Raymond, supra note 163, at 458 n.38.  Note that this is different from Professor 
Wydick’s Grade Three formulation, criticized above.  See supra text accompanying notes 134–
42.  Wydick focused on whether the testimony itself was, in fact, inaccurate; Professor Raymond 
would excuse the lawyer even if the lawyer believed that the witness was honestly mistaken.  See 
Raymond, supra note 163, at 458 n.38; Wydick, supra note 11, at 37. 
 172. As indicated, the James Court decided the question of the propriety of introducing 
suppressed statements made by the defendant to impeach witnesses other than the defendant.  See 
James, 493 U.S. at 313.  James did not decide that a criminal defense lawyer may introduce 
testimony she knows to be inaccurate, nor did the majority opinion contain dicta that supported 
that claim.  Professor Raymond’s article cites no authority that supports the argument that a 
criminal defense lawyer may present testimony to the tribunal that she knows to be inaccurate. 
 173. MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (2009). 
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comport with Model Rule 3.3(a)(3).174  The language of Model Rule 3.3(a)(3) 
bars a lawyer from “offering evidence that the lawyer knows to be false.”175  
The focus is on the lawyer’s knowledge, not the mental state of the witness; the 
rule applies whether the witness is honest, dishonest, deluded, or mistaken, for 
the rule imposes a duty on lawyers, not their clients.176  Because the Rule’s 
purpose is to ensure that lawyers do not participate in placing testimony that 
they know is inaccurate before the court, the good faith of a witness does not 
alter that duty, nor does it undercut its rationale.177  It is not relevant that our 
moral assessment of a witness who mistakenly provides false testimony will be 
quite different from that of a witness who does so intentionally.   

The critical focus, therefore, must be on the lawyer’s knowledge: if she 
knows the testimony is false, it is an easy case—she cannot present the 
testimony.  The proper procedure when a lawyer knows that her witness is 
honestly mistaken, therefore, is the same as when the lawyer believes that the 
witness is lying: the lawyer must remonstrate with the witness.178  Where the 
witness believes he is telling the truth, as was the case in James,179 the lawyer 
must confront the witness with the evidence that has convinced the lawyer that 
the witness’s perception or memory is inaccurate.180  If the witness’s account 
genuinely persuades the lawyer that the witness’s version of the story may be 
accurate, only then may the lawyer present the testimony with the view that if 
the case goes to trial, it will be for the jury to decide the disputed question of 
fact.181    

c.  A Lawyer Uses Her Right to Explain the Applicable Law to Her Client 
to Procure False Testimony 

At the core of the lawyer’s duty to communicate with her client is the duty to 
discuss and explain the applicable law to the client.182  Such an explanation is a 
predicate to the lawyer’s ability to fulfill her responsibility to render legal 
advice to the client.  Nevertheless, there are circumstances where the manner in 
which the lawyer explains the law to the client, as well as the timing of such an 
                                                 
 174. See id.; see also Raymond, supra note 163, at 458 n.38. 
 175. MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (emphasis added). 
 176. Id. (“A lawyer shall not knowingly . . . offer evidence that the lawyer knows to be 
false.”). 
 177. See MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt. 8. 
 178. See, e.g., Nix v. Whiteside, 475 U.S. 157, 169 (1986) (“It it universally agreed that at a 
minimum the attorney’s first duty when confronted with a proposal for perjurious testimony is to 
attempt to dissuade the client from the unlawful course of conduct.”). 
 179. See supra notes 166–69, 178 and accompanying text. 
 180. See, e.g., Nix, 475 U.S. at 169 (ruling that a lawyer must “attempt to dissuade” her client 
when she suspects the client may offer false testimony). 
 181. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3). 
 182. See id. at R. 1.2(d) (outlining an attorney’s role in counseling her client to “make a good 
faith effort to determine the validity, scope, meaning or application of the law”). 
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explanation, is inappropriate.  A lawyer cannot shroud her improper and covert 
attempt to alter a witness’s testimony about the historical record by claiming 
that it is her duty to render legal advice to her client.183  By doing so, she 
infringes upon the Anti-False Testimony Principle to the extent that her 
discussion of the applicable law covertly induces the witness to say he 
remembers what he would not have otherwise remembered but for his recently 
obtained knowledge of the applicable law.  The same is true regarding the 
lawyer’s ability to coach the witness covertly by the way she explains the facts 
of the litigation. 

This problem is highly textured.  Some client-witnesses are more 
sophisticated than others and will recognize more readily from the lawyer’s 
discussion of the law what they “need to say” to prevail.  Regardless of how 
much the lawyer emphasizes the requirement that the witness tell the truth, 
some client-witnesses will be more willing to lie to enhance their case than 
others.  Finally, some legal questions—and the facts needed to resolve such 
questions—are more complex than others.  One commentator discusses the 
least problematic iteration of the issue.  Focusing on asbestosis personal injury 
litigation in which the witness is generally less sophisticated than the typical 
in-house deputy general counsel of a corporation, Liisa Renée Salmi discusses 
an attorney’s “lecture on the law,” which may “suggest” to the witness what 
his testimony should be.184  In her analysis, the critical issue is whether the 
lawyer delivers her lecture before the witness has recounted the facts—which 
may prompt the witness to mold his story to fit his understanding of the law—
or after, when the witness’s story already is “set.”185  Ms. Salmi cites an ethical 
opinion of the Nassau, New York Bar that establishes the rule that the lawyer 
may discuss applicable law with the client before hearing his version of the 
facts “‘as long as the attorney in good faith does not believe that the attorney is 
participating in the creation of false evidence.’”186  As Ms. Salmi correctly 
points out, however, “even an attorney acting in good faith really cannot know 
how her lecture on the law will alter the witness’s story if she gives the lecture 
before she knows the facts.”187 

Although this view may plausibly describe the relationship between lawyer 
and litigant in a personal injury action where the result turns on the account of 
a few discrete historical events, it fails to capture the dynamics between lawyer 
and client or, in more complex matters, between lawyer and multiple 

                                                 
 183. See id. 
 184. Salmi, supra note 2, at 154–56 (“[T]he asbestos litigant is most likely a factory worker 
who does not fully know what the manufacturers actually did.”). 
 185. Id. at 154–57 (describing this issue as one that creates “borderline” ethical issues); see 
also Altman, supra note 12, at 41 (“One ethical rule of thumb is, never suggest unrecalled details 
of a relevant event that are anything other than what you believe to be true.”). 
 186. Id. at 157 (quoting Nassau Bar Ethics Op. No. 94-6 (1994)). 
 187. Id. 
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representatives of a corporate client.  In these cases, few lawyers view their 
discussions with such clients as giving them cut-and-dry lectures on the 
applicable law; rather, these discussions are more closely equated to back-and-
forth conversations, seeking active client input.  As we will discuss in detail 
below, when lawyers work with their clients to formulate understandings that 
dovetail with appropriate legal positions,188 lawyers in commercial and 
especially complex cases do not render legal advice by giving the client a 
lecture.  Instead, the lawyer’s advice is the product of sustained attorney-client 
dialogue, which sometimes continues through discovery as the other side’s 
position becomes known.   

Thus, suppose that an insurance company is a defendant in a bad-faith tort 
action.  While the claims executives and claims handlers are likely to have a 
general understanding of what a bad-faith action is, they may lack specific 
knowledge of the elements needed to defend such an action in the relevant 
jurisdiction.  The lawyer may explain the standard of conduct required under 
applicable law and then discuss with potential witnesses their actions and their 
motivations for these actions.  The client may respond to the lawyer’s initial 
comment by asking a question that focuses on particular conduct.  Simply 
stated, in such a case, admonishing counsel to listen to the client’s story before 
discussing the law is unrealistic.  Lawyer-client dialogue, especially when 
clients are corporations or other sophisticated consumers of legal services, is 
neither simple nor a one-way street.  The idea that a lawyer can discuss the law 
with her client at any time—provided that she acts in good faith and refrains 
from creating factually inadequate testimony—may be a useful after-the-fact 
standard for a disciplinary proceeding where a judicial body must decide 
whether someone was acting in good faith.  The good-faith standard is not, 
however, adequate as an ethical guideline for practitioners.   

Lawyers require an ethical guideline that indicates to their witnesses that 
telling the truth is essential.  When lawyers are discussing the applicable law 
with their witnesses, when they are discussing the facts, or when they are 
engaging in any other aspect of witness preparation, sound practice requires 
lawyers to emphasize at the outset—and repeat as preparation goes forward—
that telling the truth is critical, that the lawyer herself insists upon it, and that 
not telling the truth is not an option.  In so doing, the lawyer clearly establishes 
the ethical landscape for her client and signals to that client that he should 
never assume that the lawyer is indirectly trying to induce inaccurate 
testimony.189  Articulating this ethical framework has an auxiliary benefit for 
the lawyer herself; lawyers frequently have the ability (though not the right) 
                                                 
 188. See Part V.C.1. 
 189. See Altman, supra note 12, at 39 (“Instructing the witness to tell the truth sets the stage 
for ethical witness preparation.  It helps build rapport with the witness by presenting you as a 
truth-seeking professional who will not require anything unlawful, unethical, or beyond the 
witness’s capacity.”). 
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knowingly to manipulate their clients into providing favorable accounts of the 
historical record, and they can also unknowingly practice self-deception.  An 
admonition to clients that truth-telling is essential may also serve to remind the 
lawyer herself that although she may prefer a different historical record in 
order to construct a stronger case, the record exists as it is, and she cannot 
properly interfere with its honest presentation.  Doing so would be an 
unequivocal violation of her ethical duty.   

Discussions with clients describing the legal landscape of their case may 
thus present a situation that is almost as easy an ethical case as efforts to 
procure inaccurate testimony or to present false evidence.  Just as lawyers are 
flatly precluded from falsifying the factual record,190 lawyers may not attempt 
falsification by the indirect route of describing the applicable law in the hope 
or expectation that witnesses will discern the strongest testimony on their 
own.191  In most jurisdictions, the values encompassed in the attorney-client 
privilege and the duty of confidentiality192 are trumped by the lawyer’s duty of 
candor to the court.193  Similarly, the values encompassed by the Anti-False 
Testimony Principle trump the lawyer’s duty to render legal advice to her 
client.  Lawyers have the duty to advise their clients on the applicable law, but 
even with the strongest will in the world, supported by repeated admonitions 
that false testimony is unacceptable, a lawyer cannot avoid the presentation of 
false testimony by an intelligent and manipulative client who will employ his 
lawyer’s advice to build an account of the historical record that will make his, 
or his company’s case, more persuasive.  It is easy to assert that the lawyer 
cannot use her duty to render legal advice to procure false testimony; however, 
it may be difficult in the real world for a well-intentioned lawyer to be certain 
that her advice is not being used for that inappropriate end.  Indeed, the 
principle is easy; the application may be difficult. 

3.  A Hard Case: Limitations on How Far a Lawyer May Go in Discussing a 
Witness’s Word Choice 
Words matter.  At the most basic level, because different words generally 

have different meanings, a change in word choice can change meaning.  
Sometimes the change in meaning can render proposed testimony inaccurate.  
Words have color or nuance that may not change the strict meaning of the 
word, but may instead affect the sense of what happened, which, as every trial 

                                                 
 190. See MODEL RULES OF PROF’L CONDUCT R. 3.3(a) (2009). 
 191. See Salmi, supra note 2, at 156–57. 
 192. See MODEL RULES OF PROF’L CONDUCT R. 1.6 (articulating the standards by which a 
lawyer shall keep information confidential). 
 193. See id. at R. 3.3.  In the District of Columbia, the reverse is true.  A lawyer has a duty to 
correct a material misstatement of law or fact “unless correction would require disclosure of 
information that is prohibited by Rule 1.6.”  D.C. RULES OF PROF’L CONDUCT R. 3.3(a)(1) (2009) 
(emphasis added). 
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lawyer will attest, can affect what the jury will decide.194  In a products 
liability case where fatalities or serious injuries occurred after an airplane 
crashed, for example, the plaintiffs’ lawyer will likely want to describe the 
event as a “crash,” or a “disaster,” while counsel for the defendant-
manufacturer will try to use words such as “accident” or “mishap.”  Further, 
apart from jury perception, the choice of words with the same apparent 
meaning but different nuance can affect the content of a witness’s description 
of observed facts.  As Professor Wydick notes, “[s]uggestive questions can 
produce . . . dramatic effects.  For instance, the questioner’s choice of verbs to 
describe two cars coming into contact (for example, ‘hit’ vs. ‘smashed’) can 
influence the witness’s testimony about how fast the cars were actually 
going.”195  For this reason, a lawyer’s suggestion that a witness alter his choice 
of words can amount to (covert) efforts to procure inaccurate testimony.196  

The extent to which a lawyer may suggest that the witness alter his choice of 
words to describe his perceptions presents a difficult ethical question.  In such 
a case, the lawyer is explicitly trying to change her witness’s testimony.  The 
question is whether the change alters the baseline description of what was 
perceived—the correspondence to the witness’s genuine memory of the facts 
he perceived—in a way that compromises the court’s truth-seeking function.  
Is an airplane crash the same as an airplane accident?  Is hitting a car the same 
as smashing into a car?  Is the testimony about the “underlying reality” 
different?  Is one description closer to the verifiable fact than the other?  The 
answer is both yes and no.  Clearly, most counsel have preferences regarding 
word choice, because they think their suggestions may tilt the case in their 
clients’ direction, even if only marginally.   

To understand the delineation between a lawyer’s ethically appropriate and 
ethically inappropriate efforts to alter a client’s word choice in his description 
of past events, it is important to bear the following distinction in mind.  The 
applicable rules themselves forbid false testimony in the sense of deceptive 
inaccuracy.197  Thus, where the testimony concerns the historical record, the 
rules only require that lawyers not interfere with witness testimony about their 
actual memories of what they perceived, such that the report of those 
perceptions would be inaccurate.  The rules from which the Anti-False 
Testimony Principle is derived do not require that the witness’s own word 
choice describing the memories of those perceptions be treated as sacred.  In 
other words, the underlying reality of what was perceived and the words used 
to describe that reality need not be perfectly congruent. 

                                                 
 194. See Salmi, supra note 2, at 160 (“[M]any legal scholars are concerned with how an 
attorney’s suggested word choice can affect the jury’s perception of the testimony.”). 
 195. Wydick, supra note 11, at 10. 
 196. See Salmi, supra note 2, at 160–63. 
 197. See MODEL RULES OF PROF’L CONDUCT R. 3.4. 
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Concerning the nature and amount of evidence available for the court, there 
is nothing wrong with a lawyer doing everything possible to improve the 
client’s chance of winning, provided that “everything” does not include 
falsifying evidence.  Indeed, that is one of the essential principles of advocacy.  
To call a simple fender-bender a “crash” may be impermissibly stretching a 
description, but to label a collision that caused significant personal injury and 
property damage a “crash” probably is accurate.  It is a mistake to seek more 
certainty in a subject than the subject permits, as Aristotle warned long ago.198  
That same admonition is applicable here, yet there is no bright line that will 
invariably delineate what lawyers can and cannot do in these situations.  It is 
logically impossible to state in the abstract where a change of words falsifies 
testimony and where it does not.  Instead, the crucial question that must always 
be considered is whether the change falsifies testimony such that the truth-
seeking function of the court is compromised.  That is why this is the difficult 
question. 

The appropriate solution lies in the dialogue between attorney and client, 
and, more particularly, in the structure of that dialogue.  Lawyers and their 
clients should interact with one another not simply to try to win the case (or 
secure the best settlement possible in a bad case), but as partners seeking the 
best possible outcome that is permitted while acting with integrity.  The 
appropriate way to define the dialogue is by establishing a truth-telling ground 
rule for testimony.  To reiterate what one practitioner succinctly said: 
“Instructing the witness to tell the truth sets the stage for ethical witness 
preparation.  It helps build rapport with the witness by presenting you as a 
truth-seeking professional who will not require anything unlawful, unethical, 
or beyond the witness’s capacity.”199  Constrained by the rule that lawyers 
must convey to their clients that untruthfulness is never a legitimate option,200 
lawyers should discuss with their clients whether changing the client’s word 
choice is consistent with truth-telling.  Only the witness can know whether the 
word change accurately describes his perception, and thus he—not the 
lawyer—must make the final decision about changing the language.   

Suppose that a client is about to be deposed in an automobile accident case 
in which he is the plaintiff.  In telling his story in the preparation meeting, the 
client describes the events as “the accident.”  The savvy plaintiffs’ lawyer asks, 
“Would you say that it was a collision?”  “Well, sure,” replies the witness.  
“Our two cars did collide.”  At this point, the lawyer may ask: “Would you be 
comfortable calling this a collision?”  If the witness says “yes,” it is difficult to 
                                                 
 198. ARISTOTLE, THE NICOMACHEAN ETHICS 3 (Sir David Ross trans., Oxford Univ. Press 
1998) (1925) (“[I]t is the mark of an educated man to look for precision in each class of things 
just so far as the nature of the subject admits . . . .”). 
 199. Altman, supra note 12, at 39.  Elsewhere, Mr. Altman describes this approach as an 
“appeal to the witness’s commitment to the truth.”  Id. at 42. 
 200. See supra text accompanying notes 26–30. 
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question the lawyer’s behavior from an ethical standpoint.  The witness saw 
what he saw and has been reminded that he is obligated to testify truthfully to 
what he remembers.  He can (and must) testify to what he remembers 
perceiving—for example, what his eyes saw, what his ears heard, and the way 
his brain processed the sense data.  The word choice describes what the 
witness perceived, but it is not actually what he perceived.  If he believes that 
the word “collision” accurately reports what he remembers perceiving, his 
testimony is not false.  There is rarely, if ever, a single, unique word that 
precisely describes each perception.  That is simply not the way language 
works.201  If the witness in our automobile hypothetical is comfortable with 
describing the “accident” as a “collision,” he may so testify.  He is telling the 
truth and his lawyer has not asked him to do otherwise.202   

Suppose, however, that the lawyer takes her effort to “improve” the 
testimony one step further.  Suppose that she asks the witness whether he 
would be willing to describe the event as a “crash.”  The witness tells the 
lawyer that he isn’t comfortable with her suggestion.   Although there may not 
be a single unique word or phrase that the witness believes could alone 
describe his (memory of his) perception, this does not mean that any word 
chosen by a person who did not share the perception would seem right to the 
witness.203  Where the witness declines the lawyer’s suggested wording, the 
lawyer must respect the witness’s statement and defer to his word choice.204   

A 1979 District of Columbia Bar Legal Ethics opinion emphasizes that 
notwithstanding the overriding principle that while “a lawyer may not prepare, 
or assist in preparing, testimony that he or she knows, or ought to know, is 
false or misleading . . .  a lawyer may properly suggest language as well as the 
substance of testimony.”205  The opinion distinguishes between testimonial 
                                                 
 201. See L.S. VYGOTSKY, THOUGHT AND LANGUAGE 124–25 (Eugenia Hoffman & Gertrude 
Vakar trans., MIT Press 1979) (1962) (discussing the relationship between thought and speech). 
 202. See Hodes, supra note 11, at 1364 (“Suppose, then, that suggestions from counsel 
enhance the effectiveness of the witness’s communication, without enhancing its accuracy.  So 
long as the material eventually presented is still truthful, and at least not less accurate than the 
pre-horseshedding version, why should that be beyond the bounds of the law?”). 
 203. Note, of course, that we are talking about one witness.  Another person may also have 
seen the accident, and that person might be willing to use a word that the first eyewitness would 
not wish to use.  Both witnesses may have seen the same event, but each has his or her own 
individual perception—and a sense of what word fairly and honestly captures it. 
 204. See supra notes 152–53 and accompanying text.  While it probably would not violate 
Rule 3.4(b)’s prohibition against falsifying evidence or assisting a witness to testify falsely to 
inquire why the witness is unwilling to follow the lawyer’s suggestion, such inquiries go too far 
where they violate the premise that, at the end of the day, the witness must testify to his 
perceptions, in whatever language he—and not his lawyer—chooses to describe them.  See id. 
 205. D.C. Bar Op. No. 79, at 138 (1979).  Continuing, the Legal Ethics Committee opined 
that “the particular words in which testimony . . . is cast . . . has no significance so long as the 
substance of that testimony is not . . . false or misleading.”  Id. at 139 (emphasis added); see also 
Salmi, supra note 2, at 161 (stating that an attorney “may ethically instruct her witness to choose 
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substance and resulting nuance, and suggests that “differences in nuance 
among variant phrasings of the same substantive point [can be] so significant 
as to make one version misleading while another is not.”206  The lawyer herself 
may have—indeed, probably does have—an opinion about whether one 
phrasing of a description is more likely to appeal to the jury than another.  The 
critical point, however, is that only the witness, reminded of and constrained 
by his obligation to tell the truth, can determine whether a particular 
phraseology is misleading.  The lawyer cannot make this decision on behalf of 
the witness, because the perception was not hers.  The witness must decide 
which of the various verbal formulations accurately reflects his memory of his 
perception of the historical record.  A clear formulation of the applicable 
ethical standard, therefore, is to say the following: having emphasized the 
importance of truth-telling to the witness, the lawyer may suggest wordings to 
the witness as options for describing the events, and this may include 
suggestions about nuance that could potentially tilt the case in favor of the 
lawyer’s client.  Ultimately, however, the lawyer must accept the witness’s 
formulation and accept that, because it is the witness who is testifying under 
oath, it is the witness who must be the ultimate judge of which words reflect 
what he remembers perceiving.207     
                                                                                                                 
certain words . . . as long as the ultimate testimony remains truthful”).  So far as we have been 
able to find, no subsequent ethics opinion in the District of Columbia or elsewhere discusses this 
issue. 
 206. Id. at 139; see also Piorkowski, supra note 11, at 402 (noting the same distinction, 
though his emphasis is whether “the factual meaning of testimony has been altered” by a different 
choice of words).  Although one could define “fact” so as to encompass an entire account of 
events, the word sometimes has a narrower, more barebones meaning.  Mr. Piorkowski’s example 
is whether a defendant “hit” or “beat” a victim.  In a battery case, one could plausibly say that the 
fact in question is the striking of the plaintiff by the defendant, but the difference in nuance 
between the words “hit” and “beat,” while factually accurate, may be sufficiently misleading to 
make a witness uncomfortable with using one word or another at counsel’s suggestion.  In that 
case, the witness’s choice, and the witness’s comfort, must control. 
 207. Although a lawyer may ethically try to discern why the witness is uncomfortable with 
using a suggested wording, it seems clear that the lawyer may not try to influence the witness to 
adopt her proposed wording because it will strengthen the client’s case.  While the lawyer and the 
witness—who may be the client or a friend of the client—may ethically work to come up with the 
most persuasive true formulation of a description of events that took place, it can never be a good 
reason for a lawyer to ask her witness to use a formulation which he feels is misleading, and 
hence untruthful, because it will strengthen the case.  Cf.  Salmi, supra note 2, at 146 (stating, in 
the context of discussing the legal effect of answers with a witness, that the lawyer may not 
provide the witness with a “cash-incentive” to tailor his answers in a particular way).  Mr. Altman 
proposes a three-step process: “First, scrutinize the extent to which the witness’s original 
characterization is supported by subsidiary evidence; second, propose an alternate 
characterization of that evidence; and, third, convince the witness that all the evidence supports 
the alternate characterization better than the original characterization.”  Altman, supra note 12, at 
42.  While it would be desirable if the suggested formulation better fits the evidence than the 
original characterization, we think that the Anti-False Testimony Principle is not compromised if 
the witness, made aware of his duty to tell the truth, is comfortable that the proposed formulation 
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C.  Ethical Duties of Lawyers in Preparing Witnesses to Testify About Present 
Understandings  

Lawyers notice depositions of opposition witnesses to lock in their accounts 
of their past perceptions and past mental states.  Where witnesses’ past actions 
are at issue, lawyers also want to discover—and lock in—the way those 
witnesses will explain or justify those actions.  Such explanations and 
justifications, if they are weak and unpersuasive, will strengthen the lawyer’s 
own case.  If they are powerful and coherent, they will help the lawyer advise 
her client about the risks of trial and an appropriate settlement.  During the 
deposition, well-prepared witnesses may use examining counsel’s questions to 
parry the lawyer’s questions by justifying what they did and the reasons for 
their actions, even if the questions did not directly call for such responses.  
Depositions of third-party witnesses—although less frequent in this respect—
can be used for the same purposes.  If the case involves transactions in which 
rights and duties stem from the parties’ agreement, examining counsel will 
attempt to discover and subsequently discredit the witness’s interpretations 
about contractual language or industry practices.  If it is a tort case or a case 
arising from a statute imposing general duties on any member of the public, the 
examining lawyer will seek to determine how key actors explain, excuse, or 
justify past actions.  Such explanatory testimony falls into the category we call 
testimony about present understandings.   

As demonstrated, such testimony about present understandings differs from 
testimony about the historical record, which involves the import of information 
from the external world and past mental states into the record or into the 
courtroom.  From the court’s point of view, such testimony constitutes the 
vehicle to determine—or to get as close as possible to—the verifiable facts.208  
To state it another way: there is (or was) something “out there” in the world 
that witnesses know and remember, and when testifying, they relay their 
perceptions of what that “something” is.  Regarding that information, the 
lawyer’s job is twofold.  First, the lawyer must connect and apply the true facts 
to the law.  Second, the lawyer must present the account of that information in 
such a way that her opponent will realize the strength of her case so that a 
favorable settlement is possible—or, if agreement cannot be reached, in such a 
way that will maximize the likelihood of winning at trial.  In simple terms, the 
lawyer must try to show both that her client’s version of what happened is 
more accurate than that of her opponent and that the facts she can prove mesh 
with each element of the causes of action or defenses needed to prevail.  It 
follows that the duty not to present false testimony is, metaphorically speaking, 
that the lawyer must not even attempt what ancient alchemists sought to do: to 

                                                                                                                 
accurately reports his memory of his perception.  The reformulation, in short, does not have to be 
a “better” account of his perception. 
 208. See supra Part V. 
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turn base metal into gold.  Thus, to summarize, the Anti-False Testimony 
Principle commands that the accounts in the historical record be accurate—not 
manufactured to gain litigation advantage.   

Testimony about present understandings is not testimony about facts that are 
“out there” in the world and constituting a part of the historical record.  
Testimony about present understandings reflects mental states here and now, in 
the midst of litigation.  The Anti-False Testimony Principle is applicable to 
such testimony as well, but only in the limited sense that when a witness states 
what his present understanding is, he must not lie.  Where present 
understandings are concerned, there is no external body of historical facts of 
which an accurate account must be given.  To the contrary, present 
understandings typically form critical parts of current litigation positions.  
While they can devastate a case if contrary to past events, present 
understandings do not communicate the perceptions or memories of those 
events.  The difference between these two types of testimony prompts the 
critical distinction regarding the operation of the Anti-False Testimony 
Principle: while lawyers cannot help clients change their memories of 
historical perceptions, lawyers are not falsifying the record when they help 
their clients formulate their present understandings.  Indeed, helping clients to 
formulate such understandings is an integral part of what litigators are hired to 
do. 

The distinction applies whether the lawyer’s client in litigation is a natural 
person or an organization (such as a corporation), although the analysis is 
particularly important in the case of an organization where the entity itself is 
incapable of having its own present understanding in the way a natural person 
can.  Some individual or group of individuals must formulate what will count 
as the organization’s explanations, justifications, and excuses, and the obvious 
persons to perform this task are the lawyers hired by the organization to 
represent it in the litigation.   

To illustrate the application of the principle to present understandings, we 
begin with the case where the client is an individual, natural person.  We then 
move to the situation where the client is a corporation or other non-natural 
person.  Such cases present an additional wrinkle—that each corporate official 
may have a different present understanding out of which counsel will be 
obligated to create the “corporate position” in a piece of litigation.    

1.  Individual Clients: Preparing the Case and Preparing the Party Witness 
to Testify 
Suppose that a surviving wife sues a cardiac surgeon for medical malpractice 

that allegedly occurred during an operation in which her husband died.  With 
the support of competent expert testimony, she alleges that during the 
procedure an unusual problem arose—a problem known as “P.”  In response to 
P, the surgeon took a series of steps which may be collectively called “S.”  S 
failed, and the patient died.  In preparing to defend the doctor, the lawyer, who 



2009] The Fundamentals of Ethical Preparation of Deposition Witnesses 53 

is a specialist in medical malpractice, specifically cardiac problems, examines 
a number of treatises and articles in the medical literature.  Suppose she 
discovers that while there is some professional authority that recommends S 
when P arises during surgery, certain authors say that S is inappropriate and 
that, instead, the operating surgeon ought to takes steps “T.”  Suppose further 
that, in the minds of these authorities, the choice between S and T turns on 
certain ways in which P manifests itself during surgery.   

In preparing her case, the lawyer knows what happened at the time in 
question: the doctor took steps S.  While discussing the matter with the 
surgeon, she also learns that the doctor has a precise memory of what he 
thought at the time P occurred, including why he chose to do S.  The historical 
record is thus clear, and the lawyer has confirmed that her client understands 
his duty to testify accurately about what he perceived, what he did, and what 
he thought during surgery.  Both the lawyer and her client understand, 
however, that mounting a plausible defense requires constructing a position 
defending the doctor’s choice of S.  If they cannot do so, the chance of 
succeeding before a jury will be slim, meaning that a settlement figure 
approaching plaintiff’s full demand must be considered.  If, on the other hand, 
in the defendant-doctor’s deposition and in the reports and depositions of 
experts, the testimony can persuasively defend the doctor’s choice of S, both 
settlement prospects and the likelihood of a favorable jury verdict improve 
markedly.  Success in the sense of achieving a favorable rather than an 
unfavorable settlement will critically turn on the defendant-doctor’s direct 
defense of his choices in the operating theater—for example, whether he is 
able to convincingly explain that, based on his professional understanding, his 
choices on the day in question were correct.  This defense will constitute his 
present understanding of why those choices were correct.     

The constraints on lawyers who are preparing cases and witnesses who are 
preparing to testify about the historical record are not present here.  The doctor 
will testify under oath, meaning that he is bound to be truthful and thus cannot 
say that his present understanding is something other than what it is.  To that 
extent, the Anti-False Testimony Principle applies; however, the truthfulness 
of the content of that present understanding is not ethically constrained by past 
events or past understanding.209  In developing his present understanding of his 
choices in the operating room during the surgery in question, the doctor is free 
to consider any alternative ways of understanding his choices: he is permitted 
to read and consider the literature on the subject, and he may consult other 
surgeons.  The only constraint upon such reading and consultation is that, if 
asked in his deposition, the doctor must disclose these additional references. 
                                                 
 209. A witness testifying about his present understandings, of course, may be strongly 
constrained by his past understandings in the sense that an inexplicable change in position could 
open him up to devastating cross-examination and thus weaken his position.  This, however, is a 
strategic constraint rather than an ethical constraint. 
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More importantly, the doctor would likely engage in conversations with his 
lawyer—conversations that would have a strong impact on the doctor’s present 
understandings.  It is a lawyer’s job to prepare her client’s case; it is her job to 
translate a medical judgment into a legal defense.  A lawyer would be 
permitted to consult with her client on his understanding of the choice between 
S and T during the course of the surgery; in fact, it would likely be malpractice 
for her to fail to do so.   

During the lawyer’s preparation of her doctor-witness before his deposition, 
nothing will be more important than developing a coherent account of his 
present understanding of what he should have done during the surgery, thereby 
explaining his actions during the surgery.  In working with her client to 
formulate his testimony about why he chose to take steps S rather than T, 
lawyer and client may develop a few options.  In an effort to explain away the 
alleged malpractice, they can take a position that justifies the choice of S (“S 
was really the better choice because . . . .” ) or that explains the choice of S (“S 
seemed to be the right choice because the patient presented P in such and such 
a way.”).  In working to formulate their ideal, the doctor and the lawyer are not 
unconstrained; for example, they are limited by the relevant medical literature 
and the opinions of the members of the professional specialty.  These limits, 
however, are not ethical constraints.  To repeat, the only ethical constraint is 
that the witness cannot offer as his present understanding that which does not 
actually constitute his present understanding.  Adhering to this standard of 
truthfulness, a lawyer can and should help her client develop the justifications 
and explanations for his conduct that are necessary to mount a successful 
defense.  It is for this reason that she was hired.   

The contrast between testimony of present understandings and testimony 
about the historical record is thus apparent.  With present understandings, there 
are no facts “out there” in the world to which the testimony must conform.  In 
a case about what happened (or what one’s mental state was) in the past, the 
lawyer may only work within the confines of what witnesses remember.  There 
may be a number of things that a lawyer would ideally want her witness to say, 
but that simply cannot be said because doing so would be untruthful.  Where 
the witness, like our hypothetical doctor, truthfully testifies as to his present 
understanding, the question of whether the testimony adheres to the factual 
record does not arise.  From this it follows that the lawyer is not “counsel[ing] 
or assist[ing] a witness to testify falsely”210 when she engages in a dialogue 
with her client designed to formulate and frame the explanation that the 
witness will offer.  The important point for our purposes, therefore, is as 
follows: lawyer and client are free to develop whatever present understanding 
explanation that they want; they are only ethically constrained by the fact that 
their position must be one that the doctor can truthfully take.  Their 

                                                 
 210. MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
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formulation of the doctor’s litigation position, including what his testimony 
will be, is not limited by the numerous constraints imposed on testimony about 
the historical record by the Anti-False Testimony principle.  

2.  Corporate: Preparing the Case and Preparing Witnesses to Testify 
Representation of a corporation or other entity211 adds another ingredient to 

the mix because Model Rule 1.13(a) provides that “[a] lawyer employed or 
retained by an organization represents the organization acting through its duly 
authorized constituents.”212  A consequence of this requirement is the apparent 
anomaly that when a lawyer speaks to persons who choose to retain her, direct 
her work, pay her bills, and to whom she is responsible for the satisfactory 
handling of the matter, she is not speaking to her clients; rather, she is speaking 
to agents of her organizational client.  In this situation, the attorney-client 
privilege is applicable to such conversations between lawyer and agents of her 
client,213 but in the event of a conflict of interest arising between the 
organization and the individual, the lawyer owes her duty to the organization 
itself.214  Only these agents can testify about “the corporate position” with 
respect to its present understandings or the historical record.  Although our 
concern in this section is testimony about present understandings, conflict of 
interest problems can arise when lawyers are preparing their corporate 
witnesses.  Such problems often arise with regard to anticipated testimony 
about events in the historical record and about present understandings when 
witnesses testifying on behalf of the organizational client disagree.215  
Although it requires a brief return to testimony about the historical record, we 
first consider conflicts arising from inconsistent testimony about the historical 
record before returning to preparation of testimony about present 
understandings.    

                                                 
 211. For the sake of convenience, we use the term “corporation” in this discussion to 
encompass not only corporations properly so called but also other organizations.  We do this 
because corporations are the most commonly represented and the first named of various 
organizations in Rule 30(b)(6) of the Federal Rules of Civil Procedure—the rule governing the 
depositions of such organizations.  See FED. R. CIV. P. 30(b)(6). 
 212. MODEL RULES OF PROF’L CONDUCT  R. 1.13(a) (emphasis added). 
 213. See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 397 (1981) (ruling that the 
attorney-client privilege extends to communications between the lawyer and certain employees of 
the client corporation beyond the corporation’s “control group”). 
 214. See MODEL RULES OF PROF’L CONDUCT R. 1.13; see also In re Conduct of Campbell, 
202 P.3d 871, 878 (Or. 2009) (“When a lawyer represents a corporation, the lawyer represents, 
for the purpose of conflict of interest analysis, the entity, not the person who manages the 
entity.”). 
 215. By “corporate witnesses,” we mean officers and employees whose testimony will be 
sought in cases in which their corporate employer is a party.  This term is not confined to 
witnesses designated to testify on behalf of the corporation under Rule 30(b)(6) of the Federal 
Rules of Civil Procedure.  FED. R. CIV. P. 30(b)(6). 
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a.  Reconciling Testimony of Corporate Witnesses Concerning the 
Historical Record 

In representing her corporate client in litigation, the last thing an attorney 
will want to learn is that two corporate employees each have different and 
inconsistent memories of the historical record.  This problem can arise where 
the issue concerns perceptions of events.  Suppose that a company let time slip 
away in pursuing a cause of action against a general contractor for defective 
workmanship on its building.  Under applicable law, the question of whether 
the statute of limitations has run depends on the time that the cause of action 
accrued, which, in turn, depends on when company officials discovered cracks 
in the cement floor.   

Two company employees—“Arnold” and “Blake”—agree that they first saw 
the cracks together during a routine inspection of the physical plant.  There is 
no evidence that anyone saw the cracks before they did.  Arnold says: “I know 
that the inspection occurred on June 14, because that’s my daughter’s birthday, 
and I remember that I had to get home for her party.”  Blake, just as 
confidently says: “The inspection took place on June 21.  It couldn’t have been 
June 14 because I left early that day to head to a meeting in Chicago, and I 
know I did not leave my office before I went to the airport.”  Suppose the 
statute of limitations ran on June 17, two years later.  If Arnold’s account is 
correct, the statute has run and the cause of action is barred; if Blake’s account 
is accurate, the case is timely.  In preparing for the hearing on defendant’s 
motion to dismiss on the ground that the statute of limitations had run, 
corporate-plaintiff’s counsel is strongly constrained by the Anti-False 
Testimony Principle, because the issue involves the historical record.   

While the lawyer may certainly probe Arnold’s testimony to ensure that his 
memory is accurate,216 she cannot ask him to testify falsely or intimate that it 
would be in the company’s best interest for him to say that he was not sure 
whether he saw the cracks during an inspection on June 14.217  Because the 
company’s lawyer must assume that the defendant will depose Arnold, or, if no 
discovery is allowed on the motion, call him to testify if she fails to examine 
Arnold, she will be forced to construct her case by arguing why Blake’s 
account is more reliable.  The company has hired the lawyer to construct and 
advance its litigation position, but if Arnold honestly believes that he is correct 
about the date on which he saw the crack, counsel must construct the 
company’s position around Arnold’s damaging contradictory testimony.  The 
Anti-False Testimony Principle permits no other course. 

                                                 
 216. See Salmi, supra note 2, at 140 (“It is appropriate to prepare a witness because usually 
several years have passed since the events in question.  The attorney therefore should refresh the 
witness’s recollection of the facts and familiarize the witness with relevant documents.”). 
 217. Id. at 153–54. 
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A similar problem arises where a case presents an issue turning on the 
historical question of “a company’s understanding” of a term in the contract at 
the time the contract was signed.  A non-natural person like a corporation 
cannot, in a literal sense, have an understanding.  Only its agents can have 
present understandings, but in certain circumstances, such understandings can 
be attributed to the corporation.218  For example, at the time a company entered 
into a contract, if all of its agents understood that a particular contract 
provision had the same meaning, then that part of the historical record is fixed, 
and the lawyer is constrained by it.  Suppose, however, that the corporate 
officials had different understandings at the time of contract formation.  
Suppose that completion of a construction project is delayed because of a 
strike among employees of a supplier of key raw materials.  Now, during 
litigation, one or more corporate officials remembers thinking at the time the 
agreement was made that a strike in a supplier’s factory would excuse late 
performance, and another remembers thinking that it did not.  Here, the 
situation is identical to the situation in which different corporate witnesses 
have irreconcilable memories about the occurrence of an event in the physical 
world, such as the discovery of a crack in a building that caused a claim for 
defective workmanship to begin to accrue.  This is so because in both 
scenarios, counsel will have to select the account that is more favorable and 
that she thinks she can better defend in order to develop a strategy that explains 
away or minimizes the significance of the damaging account, assuming that 
opposing counsel elicits the contradictory testimony.  To the extent that she 
cannot reconcile such accounts, her case will be weaker, thus diminishing the 
settlement value of her case.   

b.  Lawyer Involvement in the Creation of Corporate Understandings 
A lawyer developing a litigation strategy for a corporate or other 

organizational client does so in the same way as when the client is an 
individual.  Where a part of the case is the client’s current understanding of a 
legal provision, the safety of action that was taken, an explanation of past 
conduct, or something else, lawyer and client work together to create a position 
that works for the litigation as a whole.  This strategy, however, is contingent 
on the standard that when testifying in deposition(s) or at trial, the client or, in 
the corporate case, client representatives, honestly believe(s) that the testimony 
is true.   

                                                 
 218. This is the essence of the “corporate deposition” contemplated by Rule 30(b)(6) of the 
Federal Rules of Civil Procedure, wherein the corporation must name “one or more officers, 
directors, or managing agents” to testify as the voice of the corporate entity, with the corporation 
bound by that designated persons’ testimony.  See FED. R. CIV. P. 30(b)(6); see also State Farm 
Mut. Auto. Ins. Co. v. New Horizont, Inc., 250 F.R.D. 203, 212 (E.D. Pa. 2008) (holding that “the 
testimony of the Rule 30(b)(6) designee is deemed to be the testimony of the corporation itself” 
and that such testimony is binding, although not in the sense of a judicial admission). 
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The difference between the corporate case and the individual client case is 
the possibility that when an organization is the client, differing views from the 
organization’s agents must be reconciled to create a coherent litigation 
position.  In the individual medical malpractice case, the physician-witness can 
testify to any present understanding that he has, regardless of how he arrived at 
it.  He may well have an understanding—in the sense of an explanation or a 
justification—soon after the event and before litigation against him has 
commenced.  Or he may develop it in thinking through, with counsel, how to 
defend the medical malpractice case.  In a case on behalf of a company, on the 
other hand, it is the task of the lawyer to formulate the company’s position 
based on what happened or what the contract says (if there is one), as well as 
on what corporate officials think about the situation.  A corporation frequently 
will not articulate the position it will take in litigation—whether it is the 
claimant or the defendant—until the lawyer it has hired has commenced 
working on the case.  Indeed, one of the reasons that counsel is hired is to take 
the lead in formulating the corporation’s position.   

When representing a corporate client, however, a lawyer can only create a 
coherent litigation position to the extent that the accounts of various corporate 
officials whose opinions matter can be rendered in a coherent and consistent 
form.219  However—and this is the crucial difference between the historical 
record and present understandings—the lawyer preparing the part of the case 
that concerns explanations or justifications need not begin with what her 
clients tell her, as she must do when the historical record is concerned.  An 
experienced medical malpractice defense lawyer may have a good idea about 
what a surgeon should have done in the operating theater, but she is still, 
medically speaking, a layperson.  This is not so in many complex commercial 
cases.  Corporations hire lawyers to create a legally sound and factually 
plausible case.  This fact is particularly true in contract litigation, especially 
complex commercial contract litigation.  Where contract terms or post-hoc 
understandings of past actions are at issue, the lawyer representing a 
corporation or other organization has (or may have) a problem in addition to 
the problems faced by the medical malpractice lawyer and her doctor-client 
while explaining earlier actions in light of the doctor’s present understanding.  
The problem is that more than one voice can speak for the corporation.  In an 
effort to create an inconsistency in the organization’s position, opposing 
counsel will use depositions to attempt to induce some company employees to 

                                                 
 219. Which corporate officials’ understandings matter turns upon what is at issue in the case.  
While the understandings of senior executives are likely to be highly influential, such executives 
are frequently not the persons whose understandings actually matter.  Senior executives, while “in 
charge,” might have had little or nothing to do with the negotiation of the contract whose terms 
are now at issue, or making the safety decision upon which the company’s liability turns. 
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express their individual understandings and explanations differently from the 
way in which other employees have.220  

While preparing their corporate witnesses to testify—whether the witnesses 
will testify as fact witnesses in their individual capacity or as corporate 
designees under Rule 30(b)(6) of the Federal Rules of Civil Procedure or under 
similar state procedural provisions—lawyers may work with their clients to 
formulate the position the corporation will take in litigation.  For example, 
lawyers and clients will develop present understandings of the dispute: in this 
contract dispute, this is our understanding of why we are entitled to damages 
when a construction project was delayed by a strike, or in this products liability 
litigation, this is why we believe we are correct to have made the safety 
choices we made regarding a product whose defects are at issue.  By attending 
to the distinction between testimony about the historical record and testimony 
about a witness’s present post-hoc understandings, however, it is easy to see 
that in preparing to respond to this anticipated tactic, company lawyers do not 
face the same ethical challenges that they face when confronted with 
conflicting accounts of the historical record.  Lawyers do not violate the Anti-
False Testimony Principle when they work with the employees of 
organizational clients to construct those portions of their clients’ litigation 
positions that depend on present understandings.   

VI.  CONCLUSION 
Two ideas inform the central thesis of this Article.  The first is that the 

different rules governing a lawyer’s ethical duties when preparing a witness 
combine to reflect a single, underlying moral premise.  That premise, which we 
call the Anti-False Testimony Principle, prompts the lawyer to distinguish 
sharply between testimony that is inaccurate because of human error and 
testimony that is inaccurate as a result of a lawyer’s deception.  Although the 
application of the Principle can create thorny problems in certain fact 
situations, as we explored in Part V, the Principle’s basic thrust is simple: a 
lawyer may not deceptively offer or permit a witness to offer inaccurate 
testimony to improve the record to benefit her client.221  We have focused our 
                                                 
 220. There is a further limitation on the application of the Anti-False Testimony Principle 
where organizational clients are concerned.  A corporate designee witness pursuant to a rule such 
as Rule 30(b)(6) of the Federal Rules of Civil Procedure, at least in theory, can testify to an 
understanding that is not his understanding.  See FED. R. CIV. P. 30(b)(6).  That is because he 
speaks as the organization and when questioned about “what is your understanding of” a 
particular term in the contract, or about “your understanding of certain safety trials,” the word 
“your” refers to the organization—not the individual witness.  See id.  Because a Rule 30(b)(6) 
witness can be asked questions about his personal knowledge or understandings (for example) 
and his lawyer cannot instruct him not to answer the question on that ground, a lawyer takes a 
severe tactical risk when she asks a corporate designee to testify to “corporate understandings” 
with which the witness personally does not agree. 
 221. See MODEL RULES OF PROF’L CONDUCT R. 3.4(b) (2009). 
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attention on deposition practice because testimony about the historical record 
is typically given in the first instance, and hence locked in, during depositions.  
This focus, however, does not imply that the Anti-False Testimony principle 
does not apply in civil trials or criminal proceedings—it most certainly does. 

The second central idea of this Article is the distinction between testimony 
about the historical record and testimony about present understandings.  This 
distinction is particularly important in deposition practice because deposition 
examination is not limited by the rules that determine admissibility at trial.222  
Although present understandings can sometimes be admissible at trial—for 
example, when a doctor defends a malpractice claim by explaining why he 
made a particular choice during surgery223—present understandings are 
common fodder in depositions, regardless of admissibility at trial.  Planning to 
weigh the strength of their case with an eye toward either settlement or the 
possibility of prevailing on summary judgment, lawyers want to know how the 
opposing party (or key witness testifying on behalf of the opposing party) 
understands the major issues in the case.  While witnesses testifying about 
present understandings are constrained by the Anti-False Testimony Principle 
to the extent that they cannot lie about what they offer as their understanding, 
witnesses testifying about present understandings are not burdened by the 
prohibition on falsifying accounts of verifiable facts that are, in principle, “out 
there,” namely the description of what they remember perceiving or thinking at 
some point in historical time. 

When preparing a witness for deposition about the historical record, that 
record—through the Anti-False Testimony Principle—constrains the lawyer.  
Helping a witness think about the facts, consider word choice, and evaluate 
alternatives does not violate the ethical rules, provided that the lawyer keeps 
this Principle and its underlying moral premise in mind.  If the lawyer does 
this, she will not cross the line into unacceptable manipulation of witness 
testimony.  The lawyer has wide latitude within the Anti-False Testimony 
Principle in working with witnesses to formulate their present understandings.  
Such understandings are a critical part of the lawyer’s performance of the task 
for which she was retained: to develop the client’s case ethically in a manner 
that will maximize the client’s chance to achieve the best outcome, given the 
constraints of verifiable facts in the historical record. 

 

                                                 
 222. See FED. R. CIV. P. 26(b)(1) (dictating that discovery sought in a deposition need not be 
admissible at trial, but rather, it need only be “reasonably calculated to lead to the discovery of 
admissible evidence”). 
 223. See supra Part V.C.1. 
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[*136]

I. Introduction

″If you have to ask whether you are crossing the line, then you probably are standing too close to it.″ 1 Legal ethics demands

continuous line-drawing and evaluation of attorney conduct. Unfortunately, the Model Rules of Professional Conduct and

the corresponding state rules provide little guidance for the litigator’s daily practice of law. This is especially true with

regard to the attorney’s role in preparing witnesses for deposition and trial. In fact, witness preparation is the ″dark secret″

of the legal profession because it is neither taught in law school nor directly regulated, and it is rarely litigated or even

discussed in scholarly literature. 2 Yet witness preparation occurs in practically every lawsuit, 3 since an attorney would be

1 Michael Owen Miller, Working with Memory, Litig., Summer 1993, at 10, 14.

2 John S. Applegate, Witness Preparation, 68 Tex. L. Rev. 277, 279 (1989).

3 See id.

http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3VPR-W8R0-00CV-9026-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3VPR-W8R0-00CV-9026-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3S41-35G0-00CV-62GC-00000-00&context=1000516


derelict in his professional duties if he did not prepare his witnesses for deposition and trial. 4 Moreover, many judges and

commentators have furnished advice on what an attorney can and should do to prepare witnesses for trial. 5

[*137] Despite this, little is said about what an attorney should not do when preparing a witness, 6 except for the obvious

warning to avoid suborning perjury. 7 Tension exists between an attorney’s ethical duty to proffer only truthful evidence

and an attorney’s duty to represent his client zealously, because under the latter an attorney’s allegiance is to the client, not

the truth. 8 Which duty prevails when allegiance to a client means damage to the truth? ″In pursuing [the] role of zealous

advocate, it remains unclear to what lengths the attorney may go in distorting or hiding the truth.″ 9 When coaching

witnesses, attorneys often suggest ″better″ answers which either contradict the witness’s original answer or ″subtly but

effectively shade, dissemble or distort the truth.″ 10

Part I of this Note discusses the rules of professional conduct applicable to witness preparation and the role of witness

preparation in litigation, as well as provides a few initial examples of attorney behavior that raises ethical questions. Part

II identifies categories of witness coaching and their ethical implications, including suborning perjury, improperly lecturing

on the law, inappropriately refreshing the witness’ memory, suggesting word choice or demeanor that affects the witness’s

testimony, and affecting testimony through repeated rehearsals. Finally, Part III offers steps for the proactive attorney to

take to ethically prepare witnesses.

[*138]

A. Rules of Professional Conduct

The American Bar Association has promulgated the Model Rules of Professional Conduct (and its forerunner, the Model

Code of Professional Responsibility), which outlines the ethical obligations of attorneys. Nearly all of the states have either

adopted a version of the Model Code or Model Rules. 11 A few states do not follow either, but it appears that their rules

are substantially similar to either the Model Rules or the Model Code. 12 The Model Rules and the Model Code contain

4 See D.C. Bar Op. No. 79 (1979), reprinted in District of Columbia Bar, Code of Professional Responsibility and Opinions of the

District of Columbia Bar Legal Ethics Committee 138, 139 (1991) (stating that an attorney who had the opportunity to prepare a witness

but failed to do so would not be properly doing his professional job); Hall v. Clifton Precision, 150 F.R.D. 525, 528 (E.D. Pa. 1993)

(implying that an attorney has the right and the duty to prepare a client for deposition). See generally Model Rules of Professional

Conduct Rule 1.3 (1996) (requiring that an attorney act with ″reasonable diligence″ in representing a client); Model Code of Professional

Responsibility Canon 7 (1980) (″A lawyer should represent a client zealously within the bounds of the law.″).

5 See generally Roberto Aron & Jonathan L. Rosner, How to Prepare Witnesses for Trial 4 (1985) and Robert E. Benson, et al., How

to Prepare for, Take and Use a Deposition 450-453 (5th rev.) (discussing steps and stages of witness preparation).

6 See United States v. Torres, 809 F.2d 429, 439 (7th Cir. 1987) (advising an attorney to prepare the witness, but failing to mention

any ethical limits to the preparation); Witness Preparation and Presentation, 11 Me. B.J., 228 (1996); John P. DiBlasi, Preparing Your

Witness for Trial, N.Y. St. B. J., Dec. 1993, at 48; John M. Maciejczyk, Effective Deposition Witness Preparation, Res Gestae, Mar. 1996,

at 28; Cornelia Wallis Honacher, Veteran of the Profession Dispenses Some Wisdom, Chi. Daily L. Bull., June 7, 1996, at 5.

7 See infra Part I.A. (discussing the Model Rules of Professional Conduct).

8 See Franklin Strier, Making Jury Trials More Truthful, 30 U.C. Davis L. Rev. 95, 117 (1996) (discussing truth-corrupting devices

in the justice system, including witness coaching).

9 Id.

10 Id. at 118.

11 See Stephen Gillers & Roy D. Simon, Jr., Regulation of Lawyers: Statutes and Standards xxii (1997) and Rand v. Monsanto, 926

F.2d 596 (7th Cir. 1991) (charting which states have adopted the Model Rules and the Model Code).

12 For example, Iowa, Maine, Nebraska, Ohio, Tennessee, and Vermont drafted their own rules before the American Bar Association

promulgated either the Model Code or the Model Rules, but these states’ rules pertaining to witness preparation are the same as the Model

Rules or the Model Code. California, however, has adopted different rules. The only rules in California that might pertain to witness

preparation are Rule 3-110 (stating that an attorney shall perform legal services with competence) and Rule 3-210 (stating that an attorney
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only a few provisions generally applicable to witness preparation. For instance, Model Rule 1.29(d) states that in the scope

of representation of a client, a ″lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer

knows is criminal or fraudulent.″ 13 Model Rule 3.4(b) mandates that a ″lawyer shall not … assist a witness to testify

falsely.″ 14 Although Rule 3.4 does not specifically state when this mandate applies, it should apply to witness preparation.
15 Model Rule 8.4(c) states that ″it is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud,

deceit or misrepresentation.″ 16 Similarly, the Model Code states that in the representation of a client, a lawyer shall not

counsel or assist a client in conduct that the lawyer knows to be illegal or fraudulent, nor participate in the creation or

preservation of evidence when he knows, or it is obvious, that the evidence is false. 17
[*139] From the language of the

rules, it seems that the only conduct in which the attorney cannot engage is subornation of perjury or creation of false

evidence. The warning in Model Rule 8.4 provides no guidance as to what constitutes dishonesty, fraud, deceit, or

misrepresentation. 18 It is therefore easy for attorneys to bypass the rules by claiming that they did not know that their

actions or advice caused the witness to alter his testimony. The ambiguity of the Model Rules is compounded by the fact

that the United States Supreme Court has seldom addressed the issue of witness preparation. The Court has simply

interpreted the Model Code to indicate that an attorney should present admissible evidence unless he knows or should know

that the testimony or evidence is false. 19

B. The Role of Witness Preparation

Extensive materials are available to teach litigators how to effectively prepare witnesses for trial. 20 Attorneys have several

legitimate reasons to prepare a witness before trial, and there are many methods to work with the witness to obtain and

evaluate [*140] accurate facts. 21 It is appropriate to prepare a witness because usually several years have passed since

shall not advise the violation of any law unless the attorney in good faith believes that the law is invalid). California Rules of Professional

Conduct (1992).

13 Model Rules of Professional Conduct Rule 1.29(d) (1996).

14 Id. at Rule 3.4(b). The comments to Rule 3.4(b) add that a ″lawyer may not advise a witness, whether a client or not, to give false

testimony.″ Id.

15 See W. Ted Minick, Fixing the Truth, C880 ALI-ABA 509, 521 (1994).

16 Model Rules of Professional Conduct Rule 8.4(c) (1996).

17 Model Code of Professional Responsibility DR 7-102(A) (1980).

18 Although the annotated version of the Model Rules does not define dishonesty, fraud, deceit, or misrepresentation, it does provide

examples of what would constitute these actions under the Model Rules. For example, an attorney engages in dishonesty, fraud, deceit,

or misrepresentation if he steals and uses his opponent’s work product, uses his law firm’s money to pay for personal purchases,

mishandles client funds, or refuses to return a retainer fee in contravention of written agreement. See Model Rules of Professional

Conduct Ann. Rule 8.4(c) (1996). The only case that the annotation cites that relates to witness preparation is In re Ver Dught, 825 S.W.2d

847 (Mo. 1992) (en banc), in which an attorney counseled his client in preparation for a social security proceeding not to mention that

she had been remarried. See id. at 849. During the proceeding, the attorney corroborated the misrepresentation by referring to his client

by her maiden name. The court held that this violated Rule 8.4(c) for engaging in deceit and misrepresentation before the court, and Rule

3.3(a)(4) for knowingly offering false evidence. See id. at 865.

19 See Geders v. United States, 425 U.S. 80, 90 (1975) (applying Model Code EC 7-26 and DR 7-102).

20 See generally Aron & Rosner, supra note 5 and accompanying text.

21 See Richard C. Wydick, The Ethics of Witness Coaching, 17 Cardozo L. Rev. 1, 4-5 (1995) (listing what lawyers can do in the

witness interview and preparation session); Joseph D. Piorkowski, Note, Professional Conduct and the Preparation of Witnesses for Trial:

Defining the Acceptable Limitations of ″Coaching″ 1 Geo. J. Legal Ethics 389, 390-91 (1987) (discussing what an attorney’s goals ought

to be during witness preparation). The goal of the attorney during witness preparation should be to:

help the witness tell the truth; make sure the witness includes all the relevant facts;… organize the facts in a credible and understandable

sequence; permit the attorney to compare the witness’ story with the client’s story; introduce the witness to the legal process; instill the

witness with self-confidence; establish a good working relationship with the witness; refresh, but not direct, the witness’ memory;
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the events in question. 22 The attorney therefore should refresh the witness’s recollection of the facts and familiarize the

witness with relevant documents. 23 In addition, during the preparation session the attorney should discuss the witness’s

perception of the events in question, explain how the law applies to the events, review the factual context into which the

witness’s testimony will fit, reveal other tangible or testimonial evidence to the witness to find out how it affects the

witness’s story, and discuss probable lines of cross-examination. 24 The Supreme Court of North Carolina stated that:

It is not improper for an attorney to prepare his witness for trial, to explain the applicable law in any given situation and

to go over before trial the [*141] attorney’s questions and the witness’ answers so that the witness will be ready for his

appearance in court, will be more at ease because he knows what to expect, and will give his testimony in the most effective

manner that he can. Such preparation is the mark of a good trial lawyer, and is to be commended because it promotes a

more efficient administration of justice and saves court time. 25

Although the North Carolina court accurately depicted the importance of witness preparation, it failed to distinguish

between permissible witness preparation and unethical coaching. Correspondingly, the starting point of any witness

preparation session should be the attorney’s admonition for the witness to tell the truth. 26 Indeed, the ″fundamental duty

of [an attorney is] to bring truth rather than untruth to light.″ 27 The Maryland courts have elaborated on the length to which

an attorney can go to prepare a witness for trial. 28 The court in State v. Earp said that

because the line that exists between perfectly acceptable witness preparation … and impermissible influencing of the

witness … may sometimes be fine and difficult to discern, attorneys are well-advised to heed the sage advice … [to]

″exercise the utmost care and caution to extract and not to [*142] inject information, and by all means to resist the

temptation to influence or bias the testimony of the witnesses.″ 29

eliminate opinion and conjecture from the testimony;… make the witness understand the importance of his or her testimony; teach the

witness to fight anxiety; and particularly to defend him or herself during cross-examination.

Id. at 390-91 (quoting Aron & Rosner, supra note 5, at 82-83).

22 See In re Coordinated Pretrial Proceedings in Petroleum Prod. Antitrust Litig., 502 F. Supp. 1092, 1097 (C.D. Cal. 1980) (noting

that independent witnesses would welcome the orientation and guidance of former employer’s attorney before testifying), vacated and

remanded on other grounds, 658 F.2d 1355 (9th Cir. 1981) (remanded on issue of attorney disqualification). The court held that although

witness preparation is necessary, the attorney’s guidance can occur in the absence of an attorney-client relationship so the witness could

then divulge what he had discussed with the attorneys during any preparation session. See Id.at 1097.

23 See In re Coordinated Pretrial Proceedings, 502 F. Supp. at 1097.

24 See Wydick, supra note 21, at 5. See generally John G. Koeltl & Paul C. Palmer, Preparing a Witness to Testify, 469 PLI/Lit 9, 9

(1993) (presenting a step by step practical guide to taking and defending depositions).

25 State v. McCormick, 259 S.E.2d 880, 882 (N.C. 1979) (citations omitted); see also State v. Earp, 571 A.2d 1227, 1234-35 (Md.

1990) (″Attorneys have not only the right but also the duty to fully investigate the case and to interview persons who may be witnesses.

A prudent attorney will, whenever possible, meet with the witnesses he or she intends to call. [The witness preparation session] involves

matters ranging from recommended attire to a review of the facts known by the witness.″).

26 See James M. Altman, Witness Preparation Conflicts, Litig., Fall 1995, at 38, 39. Professor Altman states that an instruction to the

witness ″to tell the truth sets the stage for ethical witness preparation. It helps build rapport with the witness by presenting [the attorney]

as a truth-seeking professional who will not require anything unlawful, unethical, or beyond the witness’s [personal knowledge].″ Id. See

also Henry L. Hecht, Deposition Perjury by Your Own Witness: How to Prevent It, Deal with It, and Survive It, Inside Litig., May 1997,

at 7, 8 (commenting that at the start of witness preparation, ″a lawyer should emphasize the importance of truthfulness″); Koeltl &

Palmer, supra note 24, at 27 (outlining the guidelines for witness preparation, starting with advice for the witness to tell the truth).

27 Committee on Prof’l Ethics and Conduct v. Crary, 245 N.W.2d 298, 307 (Iowa 1976). The court in Crary disbarred an attorney

whose conduct was ″diametrically opposed″ to the fundamental duty of attorneys to bring truth to light. Id. at 307. The attorney had

allowed his client who was secretly his mistress to lie in a deposition for a child custody action, and further aided in her fabrication of

stories to conceal the fact that the client and attorney were engaging in extramarital relations with each other. See id. at 300.

28 See State v. Earp, 571 A.2d 1227, 1234 (Md. 1990).

29 Id. at 1234-35 (quoting State v. Papa, 80 A. 12, 15 (R.I. 1911)).
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Generally, the attorney should advise the witness to avoid speculation, listen carefully to the questions, and not volunteer

information for which the opposing attorney has not asked. 30 Furthermore, the attorney should instruct the witness about

her role and obligations as a witness, such as to dress neatly, to look at the jury when answering, to speak distinctly, and

to avoid distracting behavior. 31 The court in Earp added that it is permissible to

review statements, depositions, or prior testimony that a witness has given. It also may be necessary to test or refresh the

recollection of the witness by reference to other facts of which the attorney has become aware during pretrial preparation,

but in so doing the attorney should exercise great care to avoid suggesting to the witness what his or her testimony should

be. 32

In addition, another court noted that ″without some previous preparation to refresh his memory in such cases, [the testimony

of a witness] would be nearly or quite valueless.″ 33

Although these courts and scholars have enunciated what is acceptable conduct during witness preparation, other courts

have suggested that improper witness preparation is not a problem because a diligent attorney can discover the existence

of coaching during cross-examination. 34 However, relying solely on the use of cross-examination to police inappropriate

witness coaching raises several concerns. Cross-examination will not always uncover a witness [*143] preparation session

or the extent to which the attorney has coached the witness. This is especially true where the attorney’s suggestions have

already been incorporated into the witness’s memory, so that the witness believes that he can personally testify to the facts

that the attorney actually supplied him. Also, there are many clients who carefully follow the attorney’s instructions in the

preparation session in order to win the suit, including any advice to not mention the preparation session itself. 35 If the

witness follows such an instruction, then opposing counsel may have no way of knowing of either the existence or the

extent of coaching. 36 For all of these reasons, relying solely on cross-examination is insufficient to uncover improper

coaching.

C. Attorney Behavior That Raises Ethical Questions

30 See Wydick, supra note 21, at 14-15.

31 See Applegate, supra note 2, at 298-99.

32 State v. Earp, 571 A.2d at 1234-35.

33 Hamdi & Ibrahim Mango Co. v. Fire Ass’n of Phila., 20 F.R.D. 181, 184 (S.D.N.Y. 1957).

34 See id. at 183-84 (noting that when cross-examination reveals that a witness preparation session was used to refresh the recollection

of the witness, it may have some ″effect on the weight to be given to his testimony″); See also Geders v. United States, 425 U.S. 80,

89-90 (1975) (allowing cross-examiner to question the witness on the extent of ″coaching″); State v. Blakeney, 408 A.2d 636, 643-44

(Vt. 1979) (noting that opposing counsel can deal with coached witnesses by cross-examination and thus develop a record to use to

impeach the credibility of the witness during closing arguments); State v. McCormick, 259 S.E.2d 880, 883 (N.C. 1979) (commenting

that if the attorney suspects that the witness had been coached, then the attorney can explore the matter on cross-examination and the

jury can weigh the credibility of the witness’s testimony).

35 One law firm involved with asbestos litigation advised the following in a memorandum to the client before the client’s deposition:

The only documents you should ever refer to in your deposition are your Social Security Print Out, your Work History Sheets and

photographs of [asbestos-containing] products you were shown, but ONLY IF YOU ARE ASKED ABOUT THEM AND ONLY IF

YOUR BARON & BUDD ATTORNEY INSTRUCTS YOU TO ANSWER! Any other notes, such as [the 20 page memorandum on

Preparing for Your Deposition that] you are reading right now, are ″privileged″ and should never be mentioned.

Bob Van Voris, Client Memo Embarrasses Dallas Firm: Baron & Budd Coaching of Witnesses Called Improper, Nat’l L.J., Oct. 13, 1997,

at A30.

36 But cf. State v. Blakeney, 408 A.2d 636, 643-44 (Vt. 1979) (ruling that even where a witness’s testimony changes to satisfy an

element in the cause of action after a recess meeting with counsel, the record discloses no improprieties). That the record discloses no

improprieties is self-evident and is the hallmark problem of witness preparation in that sessions are never in the record, except to the

extent that a cross-examiner questions the attorney’s pre-trial meetings with witnesses. The witness preparation session by its very nature

is off the record, private, and only in the personal knowledge of the witness and her attorney. Indeed, it is ″extremely difficult,

time-consuming and expensive to show that the lawyer has gone over the line in influencing testimony.″ Minick, supra note 15, at 522.
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Before exploring the different methods of witness preparation and their ethical implications, it is helpful to consider and

compare a few examples of witness preparation tactics that may approach unethical [*144] behavior and those that are

clearly unethical. 37 The following examples and discussions will be more fully examined in Part II of this Note.

1.

″Refreshing″ Recollection Before Probing. - Is it ethical for an attorney to provide a witness who is suing chemical

manufacturers for asbestos exposure with a document that lists products that contain asbestos, along with descriptions of

the packaging and a list of the asbestos-related health symptoms that could enhance legal damages? 38 Certainly the client

has the right to know the merits of his case and his chances of recovery. However, if the attorney provides this information

to his client without first obtaining detailed information about what the client remembers, there is a danger that his memory

will either intentionally or subconsciously conform to the attorney’s [*145] suggestions. Would it not be better for the

attorney to ask the witness to describe his illnesses, or at least offer him the opportunity to describe his sickness and

describe the chemical containers that he encountered and handled at the plant? The information on chemicals and associated

health problems provided in the ″Refreshing Recollection″ example subtly suggests that the witness fabricates or

exaggerates symptoms and attributes them to specific chemicals at issue in the lawsuit.

2. Giving Overly Restrictive Admonitions Not to Volunteer Information. - Another potentially unethical instruction from

an attorney to a witness is to ″pretend you are a ″prisoner of war’ in an enemy camp where you must only give ″name,

rank and serial number’… DO NOT VOLUNTEER any information!″ 39 Although most attorneys advise their witnesses

before deposition or trial not to volunteer information, the added instructions to ″pretend you are a prisoner of war″ implies

that even if the witness is asked a question to which he knows the answer, he should not give any information, just like

a prisoner of war. Usually an attorney provides the instruction to not volunteer information in the context that a witness

should only answer questions that are asked. 40 However, the statement in the ″Overly Restrictive Admonitions″ example

implies that regardless of the question, the witness should not give any information to the examining attorney. Essentially,

this statement tells the witness to evade the opposing counsel’s questions, and as such is unethical.

3. Telling the Witness the Facts. - A potential example of an attorney overreaching ethical lines would occur if the attorney

said, ″You will be asked if you ever saw any WARNING labels on containers of asbestos. It is important to maintain that

37 This Note draws many of its sample witness preparation statements from current events. A current controversy centers on a twenty

page memorandum entitled ″Preparing for Your Deposition,″ (the ″Memorandum″) allegedly used by a Dallas law firm. The only

examples cited in this Note have been published in newspapers and legal periodicals. This Note does not address the several corollary

issues surrounding the controversial Memorandum, such as whether it is protected by the attorney client privilege or attorney work

product privilege. However, the Texas Third Court of Appeals determined that the Memorandum is privileged. See In re Brown, No.

03-97-00609-CV, 1998 WL 207793, at *4 (Tex. App. - Austin Apr. 30, 1998, no pet. h.). Also, this Note does not explore the effect of

the fact that the firm’s attorneys say that the only person who wrote and used this Memorandum was one legal assistant. Instead, this

Note analyzes the published examples to explore the ethical implications of the statements contained in the Memorandum as if they had

been hypothetically written and used by attorneys to prepare witnesses. For more information on the debate over this Memorandum, see

Joan C. Rogers, Ethics of Witness Preparation, 14 Laws. Man. on Prof. Conduct (ABA/BNA) 48 (1998), and Christine Biederman, et

al., Toxic Justice, Dallas Observer, Aug. 13-19, 1998, at 19, providing criticism of the Memorandum and citing comments of legal

scholars who rebuke the use of such memoranda as unethical, and others who find that the Memorandum raises no ethical dilemmas,

and Tim Wyatt, State Judge Withdraws from 150 Asbestos Cases, Dallas Morning News, Feb. 14, 1998, at 31A, noting the debate

between Judge John McClennan Marshall, who wants to disqualify the law firm from representing asbestos litigants in his court, and

Fred Baron, who claims the Memorandum is privileged and ethical. The Memorandum may be found in Defendant’s Response in

Opposition to Motion to Disqualify Defense Counsel and to File Motion Under Seal at Exhibit A, Theiss v. Owens-Corning Fiberglass

Corp., No. 96-09443-L (193rd Dist. Ct., Dallas County, Tex. Aug. 30, 1996) [hereinafter Defendant’s Response].

38 See Allen Pusey, Judge’s Halt of Asbestos Cases Involving Dallas Firm Overturned, Dallas Morning News, Oct. 4, 1997, at 35A.

39 Steve Blow, Take a Lesson from Lawyers, Apply it to Life, Dallas Morning News, Oct. 3, 1997, at 33A (quoting Memorandum in

Defendant’s Response, supra note 37, at Exhibit A, 11).

40 See Altman, supra note 26, at 43.
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you NEVER saw any labels on asbestos products that said WARNING or [*146] DANGER.″ 41 On its face, this statement

suborns perjury, unless the attorney already knows that the witness never actually saw any warning labels and is just

reminding him of that fact.

4. Explaining the Legal Effect of Answers. - Suppose the attorney instructs:

DO NOT say you saw more of one brand [of a chemical product] than another, or that one brand was more commonly used

than another… You NEVER want to give specific quantities or percentages of any product names. The reason for this is

that the other manufacturers can say you were exposed more to another brand than to theirs, and so they are NOT as

responsible for your illness! 42

This statement is a more subtle manner of suborning perjury than the statement in the ″Telling the Witness the Facts″

example, but what if the opposing counsel asked the witness to testify as to quantities of chemicals and the witness could

make approximations based on his personal knowledge? The witness would commit perjury if he adhered to the instruction

of the attorney by not giving specific quantities or percentages even though he knew them.

An additional consideration in the ″Explaining the Legal Effect of Answers″ example is that the attorney not only offered

advice on how the witness should answer certain questions, but the attorney also provided the witness with a motive not

to disclose the requested information. By emphasizing that the client will receive less or no compensation if the

manufacturers claim they are not responsible for the client’s illness, the attorney has provided the witness with a

cash-incentive to respond accordingly. Even though the attorney has not blatantly asked the client to lie, he has told the

witness why he should answer only as instructed. Is there a difference? According to the Model Rules, there is a difference

because the attorney is only prohibited from assisting a witness in testifying falsely. 43 This [*147] requires that the attorney

have knowledge of what the witness can testify to based on personal knowledge. 44 However, for practical purposes, the

result of both the statement in ″Telling the Witness the Facts″ and ″Explaining the Legal Effect of Answers″ is the same;

the attorney has attempted to induce the client to mold his story to the cause of action regardless of the actual facts.

These examples only illustrate a few situations in which an attorney may overstep ethical boundaries. Arguably, these

examples provide the most commonly encountered methods of ethically questionable witness coaching. Most attorneys

know what they cannot do during witness preparation, such as suborn perjury. However, the difficult questions arise in

determining what the attorney should and should not do. How does the attorney balance her duty to the client with her duty

to the judiciary and the law? To better understand the ethical consequences of each of these examples and how the

attorney’s questions and statements affect the witness’s testimony, it is necessary to explore the fine line between ethical

witness preparation and improper coaching.

II. Witness Coaching and Its Ethical Implications

There are two categories of witness coaching: conduct that is clearly unethical, and conduct that could be either ethical or

unethical, depending on the attorney’s conduct and knowledge. Both categories illustrate the strong impact an attorney has

on a witness during preparation sessions. The ethics of witness coaching are composed primarily of gray areas to which

41 Tim Wyatt, Law Firm’s Memo in Asbestos Lawsuit Sparks Ethics Debate: Baron & Budd Founder Says Papers to Prepare Witnesses

are Appropriate, Dallas Morning News, Sept. 28, 1997, at 1A (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit

A, 14).

42 John Council, Asbestos Cases Threatened by Stray Document, Tex. Law., Sept. 29, 1997, at 1, 4 (quoting Memorandum in

Defendant’s Response, supra note 37, at Exhibit A, 15).

43 See Model Rule 3.4(b), supra note 14 and accompanying text.

44 The annotations to the Model Rules do not discuss what constitutes ″knowledge.″ Thus, if the attorney engages in the questionable

methods of witness preparation that are discussed infra Part II.A.-B., the attorney has bypassed the provision of knowingly inducing a

witness to falsely testify. Although this allows the attorney to stay within the established rules of ethics, Part II will explain how such

conduct walks the line of ethics.
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the rules do not offer meaningful guidance. As a consequence of these vague rules - both from the perspective of observance

and enforcement - the judicial system must rely on the good faith and honesty of attorneys during witness preparation

sessions. The following categories will demonstrate [*148] where the unwary attorney might go astray and how to prevent

ethical abuses.

A. Conduct That Is Clearly Unethical

The most blatant violation of ethical rules is knowingly encouraging a witness to testify falsely. 45 An attorney suborns

perjury when he incites, instigates, or persuades the witness to commit perjury. 46 The attorney can be disbarred for this

conduct. 47 Furthermore, a lawyer who knows that his witness has committed perjury must inform the court. 48 The overt

inducement to testify falsely can arise in several forms. First, the attorney could encourage the witness to make untrue

statements. For example, a New York appeals court disbarred a defense attorney for perpetuating a fraud on the court by

aiding his witness to testify falsely. 49 The attorney helped concoct false testimony for a key witness whom the prosecution

unsuccessfully attempted to locate before trial. The defense attorney not only knew that the prosecution wanted to interview

the witness, but he also knew that the witness had arrived in the city two days earlier because he had met with her. He then

attempted to create the appearance that the witness had just arrived in the city by instructing her to carry a [*149] suitcase

with her into the courtroom. The defense attorney next questioned her on her recent arrival to the city, corroborating through

his examination the story that she had just arrived. The defense attorney had the opportunity to prepare the witness before

trial and then attempted to conceal their collaboration to make her testimony more believable. 50 However, New York’s

highest court reversed the disbarrment, holding that the evidence did not warrant the conclusion that there was intentional

misconduct. 51

In spite of the reversal under the facts of In re Palmieri, this conduct clearly violates ethics rules because the attorney

attempted to deceive the court. 52 Not surprisingly, not all courts agree on the lengths an attorney can go to encourage a

witness to adopt the attorney’s version of the facts. 53 By permitting attorneys to engage in ″persistent and aggressive″

45 Professor Wydick refers to this as ″Grade One″ witness coaching. He breaks the offense into five elements: when a lawyer (1)

knowingly and (2) overtly (3) induces a witness (4) to testify to something (5) the lawyer knows is false. Wydick, supra note 21, at 18.

46 See MONROE H. FREEDMAN, Understanding Lawyers’ Ethics 122 (1990).

47 See, e.g., In re Barach, 123 A. 727, 728 (Pa. 1924) (disbarring an attorney for inducing a witness to testify falsely about the

attorney’s having witnessed the client’s injury).

48 See Hecht, supra note 26, at 8. Once the attorney suspects that his witness has committed perjury, there are several steps that the

attorney should take to rectify the perjured testimony. First, decide whether an ambiguity in the question caused the witness to provide

an apparently false answer. Second, request a break and confer with the witness before giving the witness any more opportunities to offer

additional potentially false testimony. During this break the attorney should ask the witness why the testimony during deposition or trial

is different from that provided during the witness preparation session. Third, if the witness still wants to retain the testimony and continue

to testify, and the lawyer still thinks that the testimony is false, then the lawyer should suspend the deposition or trial. See id.

49 In re Palmieri, 162 N.Y.S. 799, 804, 807 (1916).

50 See id. at 801-03.

51 See In re Palmieri, 117 N.E. 1078, 1078 (N.Y. 1917).

52 See Model Rules of Professional Conduct Rule 8.4(c) (1996).

53 See Resolution Trust Corp. v. Bright, 6 F.3d 336 (5th Cir. 1993) (reversing disbarment of attorneys who aggressively persuaded a

witness to sign an affidavit that recited facts to which the witness claimed to have no personal knowledge). The Fifth Circuit in

Resolution Trust disagreed with the characterization that ″because [the disbarred attorneys] attempted to persuade [the witness] to adopt

certain statements which she had not expressly made and which she refused to adopt, the attorneys thereby were either making or urging

the making of ″false’ statements....″ Id. at 341. The Fifth Circuit recognized that an attorney could be disbarred for inducing a witness

to testify falsely under oath. However, the court concluded that the attorneys’ ″persistent and aggressive″ behavior in attempting to

present their theory of the case to the witness was not inducement of false testimony. Id. at 342.
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behavior in their dealings with witnesses, 54 the Fifth Circuit essentially adopted the Model Code’s standard of zealous

representation without regard to the effect of such zeal on witness testimony. Contrary to the leniency of some courts like

the Fifth Circuit, 55 other courts have disbarred attorneys for [*150] suborning perjury even though the record did not

reflect that the attorney told the witness to lie. 56

A second method to knowingly encourage a witness to testify falsely is to instruct the witness to claim a lack of memory

or knowledge as to any question that the witness does not want to answer. The use of ″I don’t remember″ is the most

common form of this type of perjury. 57 For example, during one witness preparation session an attorney instructed his

witness to respond ″I don’t remember″ if the examining attorney asked the witness about a prior conviction. 58 The court

charged the attorney with subornation of perjury after his witness followed the attorney’s instructions. 59 Other attorneys

have circumvented the direct instruction of perjury by telling the witness that if he is not 100% sure of an answer to respond

″I don’t know.″ 60 Instead, witnesses will often attempt to follow the [*151] attorney’s instruction by using ″I don’t know″

in situations where the witness has a duty to testify. 61 For instance,

[a] witness who began by reserving [the ″I don’t know″] answer for occasions when he genuinely knew nothing about a

subject will use it (1) when he is not sure; (2) when he knows something but not exactly what the question asks; (3) when

his memory is not crystal clear; (4) when he is scared; (5) when he is nervous; (6) when the answer he knows he ought

to give is real trouble; or (7) when he can’t think of anything else to do. 62

Pursuant to the attorney’s blanket instruction, the witness honestly conveys a misleading impression that he does not know

anything related to a certain question. 63 Furthermore, attorneys often instruct witnesses that if the statement is true, ″I do

54 Id. at 342.

55 See also State v. Blakeney, 408 A.2d 636, 643-44 (Vt. 1979) (determining that no impropriety occurred between an attorney and

witness because none was reflected in the record).

56 See Committee on Prof’l Ethics and Conduct v. Crary, 245 N.W.2d 298, 304 (Iowa 1976) (disbarring attorney for inducing witness

to falsely testify). Upon discovering that a witness committed perjury during her deposition, the witness’s attorney claimed that he and

his witness (who coincidentally was his secret mistress) did not discuss the witness’s perjured testimony before she testified. However,

the Iowa Supreme Court held that the attorney and witness must have discussed the testimony. Id. at 305. The court stated that ″we doubt

that [the client] simply developed those stories about [particular weekend excursions] as the deposition progressed or that she developed

[the stories] alone. We think [her attorney/paramour] was involved in the whole shameful episode....″ Id.

57 See Christopher T. Lutz, Fudging and Forgetting, Litig., Spring 1993, at 10, 10. Encouraging statements such as ″I’m not sure,″ ″I

don’t know,″ ″I don’t recall,″ and ″I can’t say″ can also be perjurious. Id. Cf. Minick, supra note 15, at 522 (noting that in depositions

witnesses answer ″I don’t recall″ as a crutch when they are uncertain of what effect their response will have or when they want to conceal

the truth); see also United States v. Barnhart, 889 F.2d 1374, 1376-77, 1380 (5th Cir. 1989) (affirming trial court’s perjury conviction

of defendant in criminal prosecution for making false declarations before a grand jury). The witness in United States v. Barnhart admitted

on several occasions to FBI agents that a corporate official had told him to ″get dumb″ when testifying on key issues. Id. Later, before

the grand jury, the witness claimed to have no memory of either his admissions to the FBI or the conversation with the corporate official.

This supposed lack of memory was perjurious. See id.

58 Sheriff, Clark County v. Hecht, 710 P.2d 728, 729 (Nev. 1985) (per curiam) (upholding charge of subornation of perjury when the

witness falsely testified that he did not ″remember″ pursuant to his attorney’s instructions).

59 See id.

60 Lutz, supra note 57, at 11. Mr. Lutz refers to the response ″I don’t know″ as an ″all-purpose life preserver″ that attorneys provide

to their witnesses. Id.

61 Id.

62 Id.

63 See id. This phenomena could also arise during witness preparation if a witness senses that an attorney is becoming agitated at the

witness’s responses to questions.
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not recall″ is an ″optimal″ response to opposing counsel’s ″thorny questions.″ 64 The result is that witnesses expand this

advice ″into a suggestion that harmful facts should not be remembered.″ 65

A third way attorneys can suborn perjury is by implying the acceptability of false testimony. 66 For instance, an attorney’s

advice to his witness that ″justice is the ultimate goal, that a successful outcome of the litigation… will ensure that justice

is done, and therefore, it is the witness’s duty to assist in making the outcome of the litigation successful,″ implies to the

witness that it is all right to ″slant″ the facts. 67 By giving such instructions, the attorney has failed to instruct the witness

to tell the truth in all circumstances, and subtly encouraged the witness to lie.

A fourth problem area that raises ethical questions is when an attorney encourages the witness to evade answering a

question or to [*152] provide evasive answers to questions. Courts and rules of procedure treat an evasive or incomplete

answer as a failure to answer. 68 This is similar to encouraging a witness to claim a lack of memory since it subtly

encourages the witness to falsely testify in such a way that the witness may not realize that his testimony is illegal.

There are many strategies of concealment or evasion. One common strategy that can cross the line from ethical advice to

unethical encouragement of perjury is the instruction ″do not volunteer any information″ or ″only answer the question

asked.″ 69 Although these instructions on their face are generally appropriate, the attorney’s accompanying instruction and

behavior can easily convert them into less acceptable advice. Recall, for example, the instruction for the witness to pretend

that he is a prisoner of war and should only provide the enemy opposing counsel with name, rank, and serial number. 70

Adding this advice to the instruction not to volunteer information creates ethical concerns because the attorney has

effectively told the witness not to answer the examiner’s questions. 71 Consider the following advice to asbestos litigants:

64 Altman, supra note 26, at 43.

65 Id.

66 See Piorkowski, supra note 21, at 402. Mr. Piorkowski discusses the ″gray areas″ of witness preparation, namely, implying the

acceptability of false testimony, suggesting that the witness change his word choice, or suggesting that the witness alter his demeanor.

Id. at 389.

67 Id. at 402-03. Mr. Piorkowski posits this hypothetical to demonstrate how some attorneys may subtly persuade their witnesses

through implication to offer false testimony.

68 See Schmidt v. Ford Motor Co., 112 F.R.D. 216, 221 (D. Colo. 1986) (basing failure to answer status on Fed. R. Civ. P. 37(a)(3)).

A deposition answer that is evasive or incomplete is treated as a sanctionable failure to answer. See Fed. R. Civ. P. 37(a)(2)(B)-(3).

69 Altman, supra note 26, at 43.

70 See supra notes 39-40 and accompanying text.

71 A similar issue arose in United States v. Ebens, 800 F.2d 1422 (6th Cir. 1986). In a highly publicized, racially-motivated murder

case, an attorney representing the deceased Chinese-American helped to prepare prosecution witnesses for deposition by improperly

instructing them to evade questions. The attorney additionally directed the witnesses on how to respond to questions about crucial events

in the case. She told the witnesses that if the examining attorney did not ask the witnesses whether words were exchanged between

defendants and the victim when the defendants left the nightclub, then ″you don’t have to say [that an exchange occurred].″ Id. at 1443.

The attorney preparing the witnesses continued to instruct the witnesses that if the examining attorney asked what happened next, they

should say that the defendants were escorted out, whereupon defendants went to their car and took out a baseball bat. She added that

″unless someone says did anybody say anything, or did anything happened in between, you don’t have to volunteer. You don’t have to

unless you’re asked.″ Id.

The attorney in Ebens told the witnesses to say that defendants were simply ″escorted out,″ even though she knew that the witnesses had

observed an exchange of expletives between the defendants and the victim. This type of coaching raises two issues. First, the attorney’s

instructions and the resulting witnesses’ testimony may affect the legal standard applied to the case. For example, the evasion presented

in Ebens might affect the credibility of the defendants’ defense, thus influencing the type of punishment the judge imposes on the

defendants. Second, it is the role of the jury, not the attorney that prepared the witness, to determine the significance of fact issues. The

attorney in Ebens unilaterally decided that the jury did not need to know that the victim and defendants exchanged words shortly before

the defendants attacked the deceased. The jury is fully competent to hear all the relevant testimony, evaluate the significance of the

evidence, and then make a determination of the facts.
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″You will [*153] be asked if you ever used respiratory equipment to protect you from asbestos. Listen carefully to the

question! If you did wear a mask for welding or other fumes, that does NOT mean you wore it for protection from asbestos!

The answer is still ″NO’!″ 72 This statement instructs the witness to evade the examining attorney’s question, thus providing

a misleading answer.

In a similar situation, the Oregon Supreme Court in In re Complaint as to the Conduct of A. 73 held that an attorney could

be disciplined after advising his client to not volunteer information. 74 The attorney in Conduct of A. advised his client not

to testify as to certain assets in a divorce proceeding because of a concern that the client had committed welfare fraud. After

receiving the attorney’s instruction to not volunteer information, the witness evaded the judge’s questions as to his mother’s

whereabouts. The witness responded that his mother was in Salem but failed to mention that she was buried in Salem. Even

though the attorney told his witness to tell the truth, he also advised that the witness not volunteer anything. This suggestion

was taken to heart by the witness who did not mention that his mother had passed away. Apparently, the witness interpreted

the attorney’s statement not to volunteer, coupled with the attorney’s concern for potential welfare fraud, to mean that the

witness should evade questions as to his mother’s death, and so he did. Although the court did not discipline the attorney,

it advised that in the future attorneys who face similar situations should withdraw from the case. 75

Encouraging witnesses to make false statements, instructing witnesses to claim lack of memory, implying the acceptability

of false [*154] testimony, and encouraging witnesses to evade questions fall under the heading ″Conduct That Is Clearly

Unethical″ because they suborn perjury. Witnesses may not be aware that, in following the attorney’s instructions, they are

committing perjury. It is therefore the attorney’s duty to carefully consider how she will instruct her witnesses and to know

the levels of suborning perjury.

B. Borderline Ethical Questions That Arise During Witness Preparation

There are several methods of witness preparation that straddle the line between impermissible conduct, such as the

subornation of perjury, and perfectly acceptable and even required acts necessary to prepare the witness for deposition or

trial. Even the best-intentioned attorney may stumble across the line into unethical behavior, especially if the attorney is

not cognizant of how behavior during witness preparation affects witness testimony. The most common instances where

an attorney’s behavior will determine whether the method of witness preparation is ethical or unethical include lecturing

the witness on the law applicable to the case in which the witness is testifying, refreshing the witness’s memory, suggesting

that the witness use different words in his testimony, suggesting that the witness alter his demeanor, and repeated rehearsal

of upcoming testimony. A closer examination of each of these approaches to witness preparation reveals how ethical

behavior can convert to unethical behavior, and vice versa.

1. Lecture on the Law. - The pivotal issue on the propriety of an attorney lecture to a witness on the law of the case is the

timing of the lecture. If the attorney lectures on the law before knowing the witness’s version of the facts, she runs the risk

of ″suggesting″ to the witness what the testimony should be. 76 Many lawyers would probably deny that they ″knowingly

induced″ their witnesses to lie by [*155] giving such a lecture at the initial meeting with the witness. 77 Instead, the attorney

will claim that she did not ″know″ that her lecture altered the witness’s story into an untrue or inaccurate rendition of the

facts. 78 Clearly, whether the attorney’s intentions are pure or not, lecturing a witness on the law before hearing the

72 Rogers, supra note 37, at 49 (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit A, 14).

73 554 P.2d 479, 482 (Or. 1976).

74 Id. at 487.

75 See id. at 487.

76 Applegate, supra note 2, at 301-02.

77 Wydick, supra note 21, at 35; see also Applegate, supra note 2, at 302-03 (stating that attorneys tend to resolve doubts in favor of

the client so that the attorney has not ″knowingly″ induced false testimony).

78 Wydick, supra note 21, at 35. Professor Wydick proceeds to advise that the attorney should use her ″informed conscience″ to

determine when it is ethically proper to lecture her witness about the law. Id.
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witness’s version of the facts may unintentionally suggest what the witness should reveal as he composes his story.

In addition to the ethical reasons to delay a lecture on the law, there are practical reasons to delay telling the witness about

the law and the legal theories of a case until after the witness has told the attorney all he remembers. After hearing a lecture,

the witness might intentionally or inadvertently tailor his testimony to what he thinks his attorney wants to know. This may

result in the witness omitting details which could prove important to the attorney’s development of the case and defenses.

Therefore, an attorney is more likely to gather the complete story by allowing the witness to recount all the facts and only

then explain the pertinent law. Naturally, the witness who will most often need to know the law is the client. This creates

a double-edged sword because the attorney is obligated to tell the client the legal theory upon which the client can bring

or defend a suit. At the same time, the witness who is most susceptible to suggestion by a lecture on the law is the client

who will be personally affected by the outcome of the litigation. Therefore, it is especially important to be attentive to the

timing of any explanations of the law as it relates to specific facts and witnesses.

These principles were recently raised in a Texas products liability case. To prepare the client for deposition, the lawyer told

the client that ″you will be asked WHY you think you have a case against the manufacturers of asbestos products. You are

suing the asbestos manufacturers because they MADE a product they KNEW was [*156] harmful and they CONCEALED

that danger from the public.″ 79 This lecture on the law was proper for several reasons. First, the asbestos litigant is most

likely a factory worker who does not fully know what the manufacturers actually did. His role is to testify as to the

chemicals he saw while he worked at the plant that could have potentially exposed him to asbestos, and to describe any

precautions taken by the asbestos manufacturers to protect him and other workers from the dangers of asbestos exposure.

This witness could not personally testify as to the intent of the asbestos manufacturer; he only knows that he is sick and

that his illness is linked to the asbestos exposure.

On the other hand, if the attorney in the same case were to say, ″the law is that ″if you were real close to this asbestos stuff

and if you can remember the names on the bags, you’ve got a case, and if you can’t, you don’t. So, now tell me the facts,

did you remember or not? Were you close or not?’″ 80 This instruction is ethically unsound, especially if the attorney

accompanies this lecture with photographs of the products that the defendant corporations had manufactured. However, if

the attorney simply showed the witness some photographs and asked if the witness had ever seen containers at the factory

like those pictured, and if so, how close and how frequently he had worked with those containers, the attorney has

side-stepped any ethical quandary.

Consider another instruction to an asbestos litigant:

How well you know the name of each product and how you were exposed to it will determine whether that defendant will

want to offer you a settlement… The more often you were around [asbestos products], the better for your case. You MUST

prove that you breathed the dust while insulating cement was being used. 81

Once again, the attorney has implied the facts to which the witness must testify through her lecture on how to settle the

case. It is [*157] uncertain whether the asbestos litigant knows if or when he inhaled the asbestos. However, through this

lecture on the law, the attorney has instructed him to specifically state that he inhaled asbestos while working with

insulating cement. This lecture has improperly told the witness what to testify, regardless of the witness’s personal

knowledge.

The unintended dangers arising from lectures on the law is that the witness might mold her story to reach a certain legal

outcome if the attorney provides her the opportunity to do so (i.e., by explaining the law before hearing the witness’s

79 Tim Wyatt, Law Firm’s Memo in Asbestos Lawsuit Sparks Ethics Debate: Baron & Budd Founder Says Papers to Prepare Witnesses

are Appropriate, Dallas Morning News, Sept. 28, 1997, at 1A (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit

A, 13).

80 Id. (quoting Professor John Corkey of the John Marshall School of Law, who ponders the ″legal ploy″ he designates ″I’ll tell you

the law and you tell me the facts″).

81 Rogers, supra note 37, at 49 (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit A, 1-9).
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version of the facts). However, the Nassau Bar has indicated that the attorney can ethically advise a client of the applicable

law before hearing the client’s version of the facts ″as long as the attorney in good faith does not believe that the attorney

is participating in the creation of false evidence.″ 82 The obvious problem with this outlook is that even an attorney acting

in good faith really cannot know how her lecture on the law will alter the witness’s story if she gives the lecture before

she knows the facts.

2. Refreshing Witness Memory. - One of the most fragile areas in ascertaining a witness’s version of the facts is refreshing

the witness’s memory. 83 A witness’s perceptions of critical events are easily eroded and distorted with time. Witness

preparation should therefore help revive the witness’s memory. For example, placing the witness mentally at the scene of

the event helps the witness evoke more accurate memories. 84 However, after improper witness [*158] preparation, a

″witness can be subjectively candid in providing incorrect testimony because witness preparation can distort the witness’s

underlying memory… [and] the preparer may subtly encourage the witness to take sides, so that the witness’s own biases

will facilitate a favorable reconstruction of the event.″ 85 Refreshing the witness’s memory is a debated method of witness

preparation because it is difficult for the trier-of-fact, the witness, and sometimes even the preparing attorney to detect any

change this may have on the witness’s testimony. Monroe H. Freedman, a legal ethics scholar, notes that refreshing the

memory of a witness is more a process of reconstruction than recall or recollection. 86 This distinction is significant because

″the reconstructive process is significantly affected by the form of the questions asked and by what we understand to be

in our own interest, even though, on a conscious level, we are responding as honestly as we possibly can.″ 87 As the title

of Professor Freedman’s article suggests, a lawyer may be prompting his witness to commit perjury if he does not

thoughtfully consider his questions during the witness interview or preparation session. 88 Despite such risks, a cautious

attorney can properly use documents to assist in the refreshing of his witness’s memory. Indeed, showing documents is

logical because ″memory fades,″ and a witness should [*159] have an opportunity to ″consult materials that bear directly

on [his] trial testimony.″ 89

82 Altman, supra note 26, at 39 (quoting Nassau Bar Ethics Op. No. 94-6).

83 Although there is a difference between present recollection revived and past recollection recorded, this Note does not explore the

types of recorded memory. Present recollection revived involves providing a witness with tools, such as documents or statements, to jog

the witness’s memory; these tools are not evidence. In contrast, past recollection recorded involves providing a witness documents of

which he had personal knowledge at the time of their creation. These documents are admissible evidence and essentially replace the

witness’s ″lost″ memory. Baker v. State, 371 A.2d, 699, 702-03 (Md. Ct. Spec. App. 1977).

84 It is quite immaterial by what means the memory is quickened; it may be a song, or a face, or a newspaper item, or a writing of

some character. It is sufficient that by some material operation, however mysterious, the memory is stimulated to recall the event ....″

Baker, 371 A.2d at 705 (quoting Jewett v. United States, 15 F.2d 955, 956 (9th Cir. 1926)). The Baker court also cited Dean McCormick

who stated:

It is abundantly clear from every-day observation that the latent memory of an experience may be revived by an image seen, or a

statement read or heard. It is a part of the group of phenomena which the classical psychologists have called the law of association. The

recall of any part of a past experience tends to bring with it the other parts that were in the same field of awareness, and a new experience

tends to stimulate the recall of other like experiences.

Id. at 703. (quoting McCormick, Law of Evidence 14 (1st ed., 1954)).

85 Applegate, supra note 2, at 329, 332. Cf. Hall v. Clifton Precision, 150 F.R.D. 525, 528 (E.D. Pa. 1993) (noting that depositions

serve the purpose of ″freezing … a witness’s testimony at an early stage of the proceedings, before that witness’s recollection of the

events at issue either has faded or has been altered by intervening events, other discovery, or the helpful suggestions of lawyers… But

the lawyer is not entitled to be creative with the facts. Rather, a lawyer must accept the facts as they develop.″).

86 Monroe H. Freedman, Counseling the Client: Refreshing Recollection or Prompting Perjury?, Litig., Spring 1976, at 35, 46.

87 Id.

88 See infra notes 133-141 and accompanying text for more explanation of the cognitive effects of an attorney’s word choice on the

accuracy of the memory evoked.

89 Applegate, supra note 2, at 305.
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To illustrate the unintended effects of refreshing recollection, suppose an attorney represents an asbestos litigant who

worked at a steel factory twenty years ago. The attorney and her client believe the client’s health problems are the result

of asbestos exposure from years of working at the factory. The attorney shows her client photographs of chemicals at issue

in the lawsuit to help jog the client’s memory. Later, while preparing for deposition, she tells her client to ″remember to

say you saw the [manufacturers’] NAMES″ on the chemical containers. 90 After other general deposition advice, the

attorney shows her client the photographs of the chemical containers again to review whether he saw them or not. What

happens later at the deposition when the deposing attorney asks whether the witness recalls seeing names of specific

manufacturers? If the client provides names, it is uncertain whether the client’s memory is his own or one that was created

during witness preparation. It is possible that the witness saw the manufacturers’ names on the containers twenty years ago

and recognized them when he saw the photographs. However, perhaps the client had no recollection as to which

manufacturers’ chemicals he was exposed, and only through the deposition preparation by his attorney can he now

confidently list the manufacturers’ names on the chemical containers. There is no easy answer. The attorney has good

intentions of refreshing the witness’s recollection with the photographs. Ultimately, the attorney must rely on the witness’s

honesty and memory of whether he truly saw those chemicals twenty years ago. 91

[*160]

3. Suggesting Testimony: Word Choice. - An attorney can subtly or directly suggest that a witness alter testimony by

recommending that a witness use different words to explain what she saw. Some courts disagree with legal scholars on the

ethical implications of an attorney suggesting word choice. These courts seem more concerned with improprieties on the

record, 92 or are simply not concerned about suggested testimony. 93 In contrast, many legal scholars are concerned with

how an attorney’s suggested word choice can affect the jury’s perception of the testimony. 94 For instance, ″some word

substitutions may alter not only the emotional impact of a statement, but may [*161] modify its substantive meaning as

90 Bob Van Voris, Client Memo Embarrasses Dallas Firm: Baron & Budd Coaching of Witnesses Called Improper, Nat’l L.J., Oct. 13,

1997, at A30 (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit A, 2-9).

91 During a panel discussion at The Review of Litigation’s Ethics & Mass Torts Symposium on February 6, 1998, attorneys discussed

whether showing witnesses photographs to refresh the witness’s recollection is ethical. The discussion centered around the following

hypothetical: ″A law firm represents thousands of plaintiffs in class action ″toxic cloud’ claims. During deposition preparation, the firm

shows the plaintiffs photographs of the products that are the subject of litigation in order to help them recall products [to which] they

might have been exposed.″ Steve McConnico (partner with Scott, Douglass & McConnico in Austin, Texas) said that this hypothetical

is a gray area in that the attorney cannot suggest an answer to the witness. Rather, he must find out what the witness remembers. Mr.

McConnico further stated that the attorney should not plant testimony, but the attorney needs to educate the client as to what the case

is about. Tom Taylor (defense attorney with Andrews & Kurth, L.L.P. in Houston, Texas) said that showing photographs was proper as

long as opposing counsel has the opportunity to conduct discovery on such materials. David Hricik (defense attorney and ethics specialist

with Baker & Botts, L.L.P. in Austin, Texas, and an adjunct ethics professor at The University of Texas School of Law) noted that there

was probably no violation of the Texas Disciplinary Rules of Professional Conduct. However, Mr. Hricik added that there was a danger

in showing photographs to the client if the attorney asked the client after showing certain photographs, ″Are you sure you don’t know

this product? We are sure there was lots of it at the plant.″ This question would clearly suggest to the witness what the answer should

be to strengthen the lawsuit. As such, the statement and photographs would be ethically questionable.

92 See State v. Blakeney, 408 A.2d 636, 643-44 (Vt. 1979) (ruling that even where a witness’s testimony changes after a recess meeting

with counsel to satisfy a ″substantial risk of death″ requirement in an aggravated assault case, there is no violation when the record

discloses no improprieties). The paradox is that preparation sessions by their very nature are off the record, since they are private

conferences between only the witness and his attorney.

93 See Haworth v. State, 840 P.2d 912, 917 (Wyo. 1992) (concluding that the defense attorney’s suggestion that defendant employ the

word ″cut″ instead of ″stab″ to describe the incident had a de minimis effect on the outcome of the prosecution because there was other

evidence describing the incident). But see State v. Earp, 571 A.2d 1227, 1235 (Md. 1990) (″The attorney should exercise great care to

avoid suggesting to the witness what his or her testimony should be.″).

94 See Lutz, supra note 57, at 10 (providing an example of an attorney altering his witness’s testimony in a way that would mislead

the trier of fact); Piorkowski, supra note 21, at 400 (commenting that recommendations intended to change the meaning of the testimony

are prohibited). For example, a witness testifying in a sexual harassment case comments that the accused referred to complainant

co-worker as ″a piece of work.″ Lutz, supra note 57, at 10. Since this statement may imply that the defendant looks at women as sexual
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well … Where the factual meaning of testimony has been altered, one may characterize the attorney as inducing a

misrepresentation of the actual events that transpired.″ 95

Notwithstanding this admonition, the attorney may ethically instruct her witness to choose certain words. For example, the

District of Columbia Bar reasoned that a lawyer may suggest actual language, as long as the ultimate testimony remains

truthful and not misleading. 96 Furthermore, a lawyer’s suggestion to the witness to modify particular language ″means only

that the lawyer may be affecting the testimony as respects its clarity and accuracy; and not necessarily that the effect is to

debase rather than improve the testimony in these respects.″ 97 For instance, it is proper to instruct the witness not to use

prefatory phrases, such as ″I think I saw,″ ″I suppose I said,″ or ″to tell the truth.″ 98 Also, the attorney can properly advise

her witness to avoid using technical jargon or colloquial expressions, 99 since the attorney wants the witness to tell the jury

a story that the jury can understand.

In addition to advice on prefatory phrases and colloquial expressions, the attorney should advise her witness to choose a

different word if the suggested term is more precise or a more accurate description of the witness’s personal knowledge.
100 For example, an attorney would not be attempting to alter the witness’s testimony by suggesting that instead of using

the ambiguous term ″truck,″ the witness use a more descriptive term such as ″semi-truck″ or ″eighteen-wheeler.″ 101

Similarly, an attorney might recommend that the witness select a different word if the legal meaning differs from the lay

meaning of the word that the witness initially uses. To [*162] illustrate, an attorney representing a client in a tort action

that depended on agency principles might recommend that an independent contractor not explain that he ″worked for″ a

person. Instead, the attorney should tell the witness to simply say that he is an independent contractor, rather than using

words that carry the legal implication that he is an employee.

Several difficulties can unintentionally arise when an attorney suggests testimony. First, an attorney’s advice that ″any

memory less than a vivid one is no memory at all″ may result in a witness more frequently offering an answer such as ″I

don’t recall,″ even though the witness may actually have important information to divulge to the court. 102 Second, a

witness’s ″memory″ may change to concur with the suggested testimony. For example, during witness preparation, the

witness is ″likely to try to adapt himself to expectations mirrored in the interviewer’s one-sided attitude.″ 103 Often, the

result is that ″gaps in [the witness’s] memory may even unconsciously be filled out by what he thinks accords with the

lawyer’s expectations and is in tune with [the lawyer’s] thesis. Later, in court, these additions to memory images may

appear to the witness himself as accurate reproductions of his original perceptions.″ 104 Third, the attorney’s suggested

objects, the lawyer might suggest that the witness rephrase the answer, perhaps to say that the accused thought the claimant was an

″attractive lady.″ This suggestion changes the intended meaning of the statement. Id.

95 Piorkowski, supra note 21, at 402.

96 D.C. Bar Op. 79, supra note 4, at 139.

97 Id.

98 Piorkowski, supra note 21, at 399.

99 See id. at 400.

100 See D.C. Bar Op. 79, supra note 4, at 139 (implying that attorneys can suggest word choice if it comports with the witness’s

personal knowledge, and as long as the attorney is aware of the hazard that after hearing the attorney’s suggestion the witness may testify

on matters to which he has no personal knowledge).

101 See Piorkowski, supra note 21, at 400 (describing instances in which it would be proper for the attorney to recommend substitute

words).

102 See Lutz, supra note 57, at 11 (claiming that lawyers often advise witnesses to answer ″I don’t know″ if their recollection of events

is anything less than total).

103 Mirjan Damaska, Presentation of Evidence and Fact-finding Precision, 123 U. Pa. L. Rev. 1083, 1094 (1975), quoted in In re

Coordinated Pretrial Proceedings in Petroleum Prod. Antitrust Litig., 502 F. Supp. 1092, 1097 (C.D. Cal. 1980), vacated and remanded,

658 F.2d 1355 (9th Cir. 1981).

104 Id.
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testimony may not have the same meaning as what actually happened. For example, in the hypothetical sexual harassment

suit where the defendant references a female co-worker as a ″piece of work″ while speaking with the witness, 105 if the

attorney recommends that the witness use the phrase ″attractive lady,″ he is incorporating his judgment that ″piece of work″

does not have a sexual connotation, or that none was intended when the defendant made the statement. However, that is

a decision for the trier of fact to make, not the attorney. Fourth, leading questions during the witness preparation session

shape witness testimony and may subtly suggest word choice. [*163] Thus both the attorney and witness could be unaware

that the truth has been obfuscated. 106

4. Suggesting Testimony: Demeanor. - Another method by which an attorney’s suggestions can cause witnesses to alter their

testimony occurs when an attorney instructs witnesses to change their demeanor. Many jury studies have indicated that the

″confidence of the witness, rather than accuracy, [is] the major determinant of juror belief.″ 107 Indeed, ″jurors believe that

there is a strong linear relationship between a witness’s confidence in the accuracy of his testimony and the true accuracy

of that testimony: more confidence, more accuracy.″ 108 Therefore, advising a witness to speak with confidence may

mislead the jury, especially if the witness is not confident about the proffered testimony. 109 It is possible that after receiving

a suggestion about demeanor and confidence, a witness will deliberately change an initially uncertain recognition of a

suspect into a definite identification. 110 With this demeanor change, the witness has committed perjury. 111

Consider the implications of an attorney instructing her witness in asbestos litigation to ″be CONFIDENT that you saw just

as much of one brand [of a chemical] as all the other[] [brands]. All the manufacturers in your case should share the blame

equally!″ 112 This instruction could suborn perjury if either the witness did not see as much of one brand as another, or if

the witness is not sure how much of one brand he saw. On the other hand, an attorney has acted [*164] properly if she

tells her witness to act confidently, along with instructing the witness ″to answer truthfully, to limit answers to personal

knowledge, and to admit uncertainty if the answer to a question is unknown.″ 113 The steps required to convert an unethical

instruction into an ethical one are few but necessary.

Demeanor instructions not only involve the witness’s confidence in her testimony, but the personality and credibility of the

witness and her testimony. Professor Applegate notes that ″demeanor preparation is extremely problematic when it is

designed to produce a false representation of a witness, because the perjury rules do not govern this type of witness

preparation.″ 114 The recommendation of advocates of trial tactics to ″remold″ or ″transform″ a witness is extremely

troubling, including an attorney’s coaching his witness to make a ″sociopathic triple-murderer seem like a regular guy.″ 115

105 See supra note 94.

106 See Applegate, supra note 2, at 309. See infra Part III.B, providing recommendations for the witness interview on how to extract

accurate information from the witness.

107 Olin Guy Wellborn, III, Demeanor, 76 Cornell L. Rev. 1075, 1089 (1991) (″Jurors accord inappropriate weight to witness

confidence.″).

108 Miller, supra note 1, at 15. See also Neil v. Biggers, 409 U.S. 188, 199 (1972) (evaluating the factors used to determine the

likelihood of a victim misidentifying an assailant at a station-house identification, including the witness’s level of certainty at the time

of the identification).

109 See Piorkowski, supra note 21, at 404.

110 See Applegate, supra note 2, at 299.

111 See id.

112 Bob Van Voris, Client Memo Embarrasses Dallas Firm: Baron & Budd Coaching of Witnesses Called Improper, Nat’l L.J., Oct.

13, 1997, at A30 (quoting Memorandum, in Defendant’s Response, supra note 37, at Exhibit A, 15).

113 Piorkowski, supra note 21, at 404.

114 Applegate, supra note 2, at 299.

115 Id.
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The United States Supreme Court recognized in Universal Camera Corp. v. NLRB 116 that ″most facts in any case depend

on the determination of credibility of a witness as shown by their demeanor or conduct at hearings.″ 117 Before offering

suggestions on demeanor, the attorney should ask herself whether the witness’s demeanor is material to the case. 118 For

example, if the attorney instructs her witness to act surprised if asked a certain question, the attorney has induced a

misrepresentation. 119 The temptation to mold the witness’s demeanor should be weighed against the likelihood that the jury

will erroneously conclude that the witness is not credible simply because the witness uses poor grammar, has a heavy

regional accent, or is terrified of [*165] speaking in public. 120 Like ethically permissible instructions for the witness to

be confident, an attorney may be able to modify the witness’s demeanor so that the jury does not draw erroneous

conclusions. 121

5. Repeated Rehearsals. - Almost all attorneys have their witnesses rehearse before deposition or trial. This is especially

necessary for the lay witness who will be particularly nervous in a formal deposition when everything is transcribed, as well

as in front of a jury and judge. In addition, lay witnesses are especially vulnerable to the aggressive nature of

cross-examination. 122 Although rehearsal is necessary to make the witness feel comfortable, there are ethical limits to

rehearsal. 123 Professor Freedman quipped that if witnesses do respond to suggestion, then an attorney will have

successfully prepared his witness when he rehearses with his witness to fill gaps in the witness’s testimony, to help the

witness think of new ideas in response to cross-examination, and to guide the witness to avoid stumbling on

cross-examination. 124 However, Professor Freedman adds that ″it is reasonably clear that the testimony that ultimately is

presented in court will have been significantly affected by the lawyer’s prompting and by the client’s self-interest,″ thus

casting doubt on whether the ultimate testimony is ″the truth, the whole truth, and nothing but the truth.″ 125 Moreover,

″rehearsal has a greater potential for sugges [*166] tiveness than other preparation techniques … [because the] repetition

of a story is extremely suggestive.″ 126 Repeated rehearsals make the witness more confident and convincing, which may

either mislead the jury about the accuracy of the witness’s testimony, or rightfully prevent the jury from doubting the

testimony of an honest, but nervous witness. 127 In sum, ″if the purpose of role-playing is merely to accustom the witness

to the rough and tumble of being questioned, then it is ethically unobjectionable.″ 128 It is unethical, however, if rehearsals

116 340 U.S. 474 (1951).

117 Id. at 496. The Supreme Court concluded that under the Wagner Act’s ″substantial evidence″ requirement, NLRB decisions can

be based on evidence of demeanor of the witness when credibility was at issue. Id.

118 See Piorkowski, supra note 21, at 405.

119 See id. at 406.

120 Cf. Piorkowski, supra note 21, at 408 (commenting that it might be permissible for an attorney to practice locution with a witness

of an ethnic minority so the witness’s dialect will not arouse biases in the jury); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074,

1084-85 (9th Cir. 1977) (Duniway, J., concurring in part) (commenting that where credibility played an important role in an NLRB

decision, the ″demeanor of a perfectly honest but unsophisticated or timid witness may be … such that he will be thought by the jury

or the judge to be a liar,″ especially on cross-examination).

121 See Piorkowski, supra note 21, at 408.

122 See Applegate, supra note 2, at 322.

123 Even though some practitioners recommend up to fifty rehearsals of both direct and cross-examinations, repeated rehearsals present

too much opportunity for the attorney to alter the witness’s testimony. See Applegate, supra note 2, at 322.

124 See Freedman, supra note 86, at 36.

125 Id.

126 Applegate, supra note 2, at 322-23.

127 See supra Part II.B.4 for a discussion of confidence and demeanor.

128 Wydick, supra note 21, at 16.
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are used to script witness answers. 129

III. Proactive Steps of the Ethical Attorney

The rule of thumb for an ethically proactive attorney in witness preparation is that:

You should do nothing, say nothing, and omit nothing in a meeting with a witness that you would be uncomfortable hearing

repeated in front of a judge or jury. If you would be embarrassed by, or apprehensive about, your conduct with the witness

if it were shown on videotape in court, you are going too far. 130

The best way for an attorney to stay clear of ethical quagmires is by consciously and conscientiously conducting the witness

preparation sessions. This means that the attorney must be aware not only of the ethical rules, but also the effect of the

attorney’s statements, questions, actions, and reactions on the witness’s testimony.

A. A Plea of Ignorance Is Insufficient

To begin, a proactive attorney should test the propriety of each question or statement before he presents it to the witness.
131 Professor Wydick suggests that an attorney consider several questions to decide whether the question he wants to ask

the witness is ethical: (1) Will my next question or statement overtly or covertly tell the witness to [*167] testify to

something that I know is false? (2) Is there a legitimate reason for my next question or statement to this witness? and (3)

Am I asking a question or making a statement in a manner that is least likely to harm the quality of the witness’s memory?
132 Beyond these preliminary questions, every attorney should know the dangers of suggestion, the malleability of the

witness’s memory, and the witness’s cognitive reactions to an attorney’s questions.

Studies show a strong correlation between an attorney’s word choice in questioning the witness and the effect on witness

memory. 133
[*168] For instance, one study observed that witnesses to an automobile collision increased the speed of the

129 See id.

130 Miller, supra note 1, at 14.

131 See Wydick, supra note 21, at 38-39.

132 See id. Some legitimate reasons for an attorney to ask a question or make a statement during the witness interview or deposition

preparation are to:

investigate the facts; find out what the witness perceived and can testify to from personal knowledge; determine how accurately the

witness perceived the events and what conditions may have hindered or assisted his perception; test the witness’s memory about what

he perceived; discover how certain the witness is about what he remembers; determine adverse or favorable conditions that may have

affected the witness’s memory; refresh the witness’s memory of things he once remembered but has since forgotten; find out whether

exposure to relevant documents … will help refresh the witness’s memory; test the witness’s ability to communicate recollections

accurately; find out what the witness means by words or expressions he used in his story; test the witness’s truthfulness; warn the witness

that his credibility may be attacked; … discover whether the witness’s story has been influenced by bias or prejudice … [or] by

statements or conduct of some other person; find out whether the witness has previously made statements that are either consistent or

inconsistent with his present story; test the witness’s demeanor in response to various stimuli he may encounter when he testifies …
Id. at 17. See also supra notes 21-25 and accompanying text (discussing what the attorney can and should do during witness preparation).

133 See Freedman, supra note 86, at 45 (discussing a study conducted by psychologist Elizabeth Loftus that examined the effects of

word choice on the witness’s cognitive interpretation of events and ensuing testimony). Professors Applegate and Wydick cite numerous

studies that focus on this subject. See generally F.C. Bartlett, Remembering: A Study in Experimental and Social Psychology 33 (1967)

(commenting that perception is affected by interests and attitudes), cited in Applegate, supra note 2, at 330 n.280; Elizabeth Loftus,

Eyewitness Testimony 153-70 (1979) (showing that perception of eyewitnesses is highly unreliable), cited in Applegate, supra note 2,

at 330 n.279; Israel Rosenfield, The Invention of Memory: A New View of the Brain 3-4 (1988) (discussing inaccuracy of human

memory), cited in Applegate, supra note 2, at 329-30 n.277; M.D. Vernon, The Psychology of Perception 206 (1962) (noting that what

a witness perceives is affected by the witness’s stake in the outcome), cited in Applegate, supra note 2, at 330 n.280; D.A. Bekerian &

J.M. Bowers, Eyewitness Testimony: Were We Misled?, 9 J. Experimental Psychol.: Learning, Memory & Cognition 139 (1983)
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negligent driver with the increasing intensity of the verb used by the questioner. 134 Furthermore, ″twice as many witnesses

reported seeing non-existent broken glass on the ground when the questioner used the word ″smashed’ instead of ″hit’.″
135 According to psychologists, retrieval of memory is susceptible to distortion, in that factors other than the facts

themselves [*169] determine what is retrieved from the memory. 136 This vulnerability of the memory makes the attorney’s

role in its retrieval even more crucial. For instance, when the attorney asks the questions, how the attorney prefaces the

questions, any suggestions that the attorney offers for wording of the answers, and the content of follow-up questions, all

have a significant impact on the accurate or inaccurate extraction of a witness’s memory. 137 Moreover, psychologists have

observed that ″information about an event can be selectively retrieved. Some information may be suppressed, other bits

exaggerated. Confidence in the accuracy of a memory can be enhanced or diminished … Each of these factors should be

considered when a witness is interviewed or prepared for testimony.″ 138

One consequence of a witness’s malleable memory is that ″if the lawyer’s questions incorporate new material that a witness

did not originally perceive, the new material can affect the witness’s ability to recount accurately what he did perceive…
[Consequently,] an honest witness can easily be misled by new information that an ethical and well-intended lawyer puts

into a suggestive question.″ 139 The well-intentioned witness will ″try to please the lawyer during witness preparation, [and

the lawyer] in turn will further encourage and reinforce the helpful tendencies of the witness’s story.″ 140 Witness memory

is also molded through repeated narratives or rehearsals of the upcoming deposition or trial. Through ″telling and re-telling

[the story] to the lawyer, [the witness] will honestly believe that his story, as he narrates it in court, is true, although it

(challenging the theories postulated by Elizabeth Loftus by stating that leading questions do not destroy original memory but only make

it harder to retrieve), cited in Wydick, supra note 21, at 10 n.34; Elizabeth Loftus, et al., Semantic Integration of Verbal Information into

a Visual Memory, 4 J. Experimental Psychol.: Human Learning & Memory 19 (1978) (studying the relation of the interviewer

incorporating new materials into questions and how it affects the witness’s perception), cited in Wydick, supra note 21, at 10 n.33;

Elizabeth Loftus, Leading Questions and the Eyewitness Report, 7 Cognitive Psychol. 560, 570 (1975) (discussing how individuals store

memory, and how it is partially influenced by the individual’s perception of what is significant or important), cited in Applegate, supra

note 2, at 331 n.281; Elizabeth Loftus, Reconstructing Memory: The Incredible Eyewitness, Psychol. Today, December 1974, at 116, 118

(observing that even the slightest change in the wording of a question can completely alter the witness’s perception, such as saying ″Did

you see a train?,″ instead of ″Did you see the train?″), cited in Applegate, supra note 2, at 333 n.296; Loftus & Zanni, Eyewitness

Testimony: The Influence of The Wording of a Question, 5 Bull. Psychonomic Soc’y 86, 88 (1975) (observing that the questioner’s word

choice affects the perception of the witness and the witness’s ultimate answer), cited in Applegate, supra note 2, at 333 n.297; Kenneth

R. Weingardt, et al., Misinformation Revisited: New Evidence on the Suggestibility of Memory, 23 Memory & Cognition 72 (1995)

(commenting that when interviewers present a witness with new evidence, the witness is likely to incorporate the evidence into their

memory), cited in Wydick, supra note 21, at 10 n.33.

134 See Freedman, supra note 86, at 46 (comparing the description of a vehicle’s impact to the speed, and noting that the verbs

″smashed,″ ″collided,″ ″bumped,″ ″hit,″ and ″contacted″ had a direct relation to the decreasing speed of the vehicle); Wydick, supra note

21, at 10; Miller, supra note 1, at 139.

135 Freedman, supra note 86, at 46. Indeed,

misleading information can turn a lie into memory’s truth. It can cause people to believe that they saw things that never really existed,

or that they saw things differently from the way things actually were. It can make people confident about these false memories and also

[apparently] impair earlier recollections. When adopted, the newly created memories can be believed as strongly as genuine memories.

Wydick, supra note 21, at 38 n.113 (quoting Elizabeth F. Loftus, When a Lie Becomes Memory’s Truth: Memory Distortion after

Exposure to Misinformation, 1 Current Directions in Psychol. Sci. 121, 123 (1992)).

136 See Miller, supra note 1, at 12.

137 See id.

138 Id.

139 Wydick, supra note 21, at 10-11.

140 Applegate, supra note 2, at 332.
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importantly deviates from what he originally believed.″ 141 For these reasons, the [*170] attorney should evaluate the truth

of the witness’s prospective testimony. 142

An attorney should be suspicious of a witness’s lack of memory when the question is narrow and concerns unusual events,

when the events occurred recently, or when the witness had direct responsibility for the subject of the question. 143 The

attorney should compare the witness’s lack of memory related to these questions with the witness’s ability to provide sharp,

articulate responses on other contemporaneous matters. 144 If there is such a distinction, and the attorney is unable to

discern a reason for the disparity in memory depletion (such as age or medication), then the attorney should reconsider

using that particular witness. 145

B. Recommendations for the Witness Interview

There are a number of steps that an attorney can execute during the witness interview to increase the likelihood of

extracting accurate information from the witness while simultaneously maintaining high ethical standards. First, start the

interview by asking the witness to mentally place himself at the scene where the events in question occurred. 146 If possible,

actually bring the witness to the scene of the accident, location of the meeting, and so forth. The result of either the mental

or physical excursion is that the on-site interview will arouse more accurate memories. 147

Second, ask the witness open-ended questions. 148 This provides the witness an opportunity to offer the most amount of

information. [*171] The attorney can decide after gathering all the information what to discard and what to retain for trial.

Accordingly, do not routinely ask leading questions. 149 Likewise, do not show the witness any documents until the witness

has recounted everything he remembers. 150 Once the witness has provided an overview of the facts, use documents to focus

on details that the witness may have forgotten. 151

141 Wydick, supra note 21, at 12 n.36 (quoting Jerome Frank, Courts on Trial: Myth and Reality in American Justice 86 (Atheneum

1970) (1949)); see also Freedman, supra note 86, at 35-36 (commenting that the psychology of ″subconscious suppression″ controls the

witness preparation session and the ensuing testimony because (1) there is a natural tendency for the witness to want to make a good

impression, and (2) nature induces forgetfulness of facts that one does not like to remember. Therefore, when an attorney presses the

client for additional information and explains the relevance of that information, the lawyer will affect the ultimate testimony).

142 See Altman, supra note 26, at 39.

143 See Lutz, supra note 57, at 12.

144 See id.

145 See id.

146 See Miller, supra note 1, at 12.

147 See id.

148 But cf. Freedman, supra note 86, at 46 (suggesting that the unprompted narrative is more accurate but may omit important facts

that ″can be accurately reported if the memory is prompted by recognition, such as through leading questions″ after allowing the witness

to narrate all the witness remembers without prodding and prompting). Professor Freedman failed to recognize, however, that once the

attorney begins asking leading questions, the accuracy of the memory decreases.

149 See discussion supra notes 132-137 and accompanying text (noting that different word choices such as the verb ″smashed″ as

opposed to ″hit,″ elicited differing testimony); Freedman, supra note 86, at 46; Applegate, supra note 2, at 308 (″Psychologists have

demonstrated that leading questions not only give the witness conscious clues to shaping the testimony, but can also influence the

testimony in such a way that a witness has no sense of lacking candor.″).

150 See Lutz, supra note 57, at 14.

151 See id.
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Third, allow the witness to recount everything. In doing so, the attorney should instruct the witness not to edit out material

that seems incomplete or irrelevant. 152 This instruction also applies to information that the witness might perceive as being

harmful to the client’s case. Similarly, ″if the attorney insists upon getting only answers to specific questions, important

points may be screened out because a lawyer cannot possibly anticipate all the facts in every case.″ 153 So make sure the

witness understands that she should share everything. Even though the witness may not be able to provide as many details

in this initial phase of questioning, studies show that the initial recounting of events is more accurate. 154 Later, the witness

can provide more detail in response to leading questions and documents that have refreshed her memory. However,

although the witness will later offer more details, the level of accuracy decreases. 155 Therefore, it is more efficient to have

less attorney intervention during the initial [*172] narrative. 156 In fact, interrupting the witness during the narrative may

halt the flow of information. 157

Fourth, recognize if the witness’s story changes during the preparation process (including witness interviews, and

preparation for deposition and trial). 158 Since an attorney subconsciously leans towards testimony beneficial to his client,

the same attorney may not realize that a witness’s testimony has changed from ″y″ to ″x.″ For instance, answers can subtly

change during the attorney’s interview of a witness so as to change the meaning of intended testimony. Professor Wydick

described an attorney’s inquiry into a meeting in which antitrust violations may have occurred. 159 If the attorney is trying

to elicit testimony on whether certain statements that violated the antitrust laws were made, and if so, by whom, the

following method of questioning may result in false testimony: 160

Q: At the meeting, did Ms. E say X?

A: No, I am quite certain she didn’t.

Q: Did she say Y at the meeting?

A: Again, I am quite certain that she did not.

Q: At the meeting, did Ms. E say Z?

A: Well, you know, as to Z, yes, I think she may very well have said Z.

Q: O.K. now, I need to make sure that I understand correctly what you are telling me. You are absolutely certain that E

did not say X, is that right?

152 See Wydick, supra note 21, at 51.

153 Freedman, supra note 86, at 35.

154 See Wydick, supra note 21, at 42. Psychologists divide memory retrieval into the categories of recall and recognition. Recall is

the initial retrieval when the witness is asked to recount everything he remembers. Although the recall phase produces fewer details, it

has a high rate of accuracy. Recognition occurs when a witness is asked specific questions about an event. The witness can provide many

more details in the recognition phase, but the accuracy of those details decreases compared to the recall phase. See id.

155 See id.

156 See Altman, supra note 26, at 40 (″Less attorney intervention during the witness’s narration helps put the witness at ease and enable

the attorney to learn exactly what the witness remembers, how effectively the witness articulates that recollection, what the witness may

have forgotten, and what the likely problems will be during witness preparation and ultimately at trial.″).

157 See Wydick, supra note 21, at 50.

158 See supra Part III.A. But see Nix v. Whiteside, 475 U.S. 157, 190-91 (1986) (Stevens, J., concurring) (noting that a witness may

later recall details that he had previously overlooked).

159 See Wydick, supra note 21, at 33.

160 Id.
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A: Yes, that’s right.

Q: And you are absolutely certain that E did not say Y, is that right?

A: Yes, that’s right.

Q: And as to Z, you say ″I think,″ but you aren’t certain? Am I correct in believing that you simply do not know one way

or the other as to Z?

A: Yea, I guess that’s right.

Q: So you remember for certain that she did not say X, and you remember for certain that she did not say Y, but you do

not remember one way or the other about Z, is that right?

[*173] A: Right. 161

Notice that the interviewing attorney does not encourage the witness to falsely testify, but instead subtly and slowly changes

the witness’s answer from ″I think she may very well have said Z″ to agreeing that the witness did not remember ″one way

or the other about Z.″ Usually witness testimony does not change so quickly, but this example is illustrative of how the

attorney influences his own witness’s testimony. One way to prevent distortion in the witness’s testimony during the

preparation process is to reduce the witness interview to writing. The witness’s story is less likely to change if it has been

committed to writing, and if it does alter, the attorney can confront it immediately. 162

Finally, ask narrow and specific questions that draw on the witness’s power of recognition. This approach allows the

attorney to explore facts initially described or recounted in the narrative phase of the witness interview. 163 The attorney

may need to help the witness elaborate on the facts that he narrated by asking questions about each fact. For example, if

the witness says in his narration that he saw or opened chemical bottles while working at the steel factory, the attorney could

ask, ″What color were the bottles?,″ ″What size were the containers?,″ ″Were they glass or metal?,″ ″Where in the factory

did you see the bottles?,″ ″Do you remember any labels on the chemicals?,″ ″If so, what did the labels say?″ In this way,

the attorney can elicit facts from his witness without asking leading questions such as ″Did you see blue metal bottles with

skull & cross bones anywhere near fans or air vents?″

In addition to the foregoing recommendations, attorneys should consider the advice of cognitive studies on the best way

to retrieve the most accurate information from witnesses. 164 Professor Wydick recommends a ″cognitive interview″

composed of five stages: Introductory, Open-Ended Narration, Probing, Review, [*174] and Closing. 165 During the

Introductory stage, the interviewer should attempt to put the witness at ease and then allow the witness to do most of the

talking, while the interviewer listens and probes when necessary. 166 The Open-Ended Narration stage allows the

interviewer to ask broad questions to elicit a narrative from the witness. 167 The interviewer does not listen for the details

of the witness’s narration but rather observes the overall pattern of the witness’s memory about the event. 168 The Probing

161 Id.

162 See Miller, supra note 1, at 13-14.

163 See Wydick, supra note 21, at 42-43.

164 See id. at 45.

165 Id. The cognitive interview is based on a study by Ronald P. Fisher and R. Edward Geiselman entitled Memory-Enhancing

Techniques for Investigative Interviewing: The Cognitive Interview (1992) (discussing cognitive and psychological factors for enhancing

and retrieving information from witnesses).

166 See Wydick, supra note 21, at 48.

167 See id.

168 See id. at 48-49.
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stage is the principle information gathering portion of the interview because the interviewer ″directs the witness’s attention

back to each significant topic the witness mentions in the open-ended narration,… exhausting the witness’s memory about

that topic before moving on to the next.″ 169 Next, in the Review stage, the interviewer repeats what the witness has told

him in order to make sure that the interviewer has correctly understood the witness’s testimony and to allow the witness

another opportunity to search for forgotten details. 170 Finally, in the Closing stage, the interviewer should leave the witness

with a favorable last impression and encourage the witness to contact the interviewer if he remembers anything else about

the event. 171

[*175]

C. Recommendations For Trial and Deposition Preparation

During the preparation session for deposition and trial an attorney can use techniques that ″push the witness beyond her

initial recollection″ and that hopefully will make the initial recollection more complete. 172 In so doing, an attorney should

adopt a cautious approach to clearly stay within ethical boundaries. 173 First, an attorney should provide her witness with

general advice to prepare him for the upcoming deposition or trial. For example, it is imperative to instruct the witness to

answer truthfully, refrain from volunteering information, testify only from personal knowledge, use everyday language,

testify spontaneously, avoid memorization, pause before answering, admit to lack of knowledge where appropriate, and ask

for clarification of any unclear question. 174 In addition to these fundamental instructions, the attorney should describe to

the witness what will happen at deposition or trial. 175

Second, the attorney should ask pointed questions to fill gaps in the witness’s testimony. 176 It is strategically better to

uncloak the witness’s memory before deposition or trial so that opposing counsel does not have the opportunity to damage

the witness’s credibility in front of the jury. 177 Even Justice Stevens of the United States Supreme Court has conceded that

″after reflection, the most honest witness may recall… details that he previously overlooked.″ 178
[*176] However, since

memory recall is delicate and susceptible to distortion, 179 the attorney should not suggest unrecalled details. 180

169 Id. at 49.

170 See id.

171 See Wydick, supra note 21, at 50. Professor Wydick also suggests a three-step ″non-suggestive″ interview. Id. at 42-44. This entails

first prompting witness recall and then delving into the witness’s memory. Second, the attorney should ask neutral questions. Third, the

attorney should order his questions so that there is a logical sequence. This will increase the quality and quantity of the witness’s memory.

It is preferable to order questions chronologically, but ordering the questions around the main event is also acceptable. See id. at 44.

172 Altman, supra note 26, at 40.

173 Albeit many courts are not worried about improper coaching because they believe that any attorney can discover improper coaching

on cross-examination. See State v. McCormick, 259 S.E.2d 880, 882-83 (N.C. 1979); see also cases cited supra notes 34 and 36.

174 See Piorkowski, supra note 21, at 391 n.9 (quoting ARON & ROSNER, supra note 5, at 184-94).

175 See Applegate, supra note 2, at 298 (advising that before trial the attorney should explain to the witness ″where to sit, what to wear,

and how to address the judge. The lawyer should also discuss the required oath and the consequences of its violation,… identify [who]

will question the witness and instruct the witness to speak clearly and to verbalize answers instead of nodding. A lawyer might also

explain the importance of being candid but concise, controlling one’s temper, challenging hidden assumption in questions, and looking

at the jury.″).

176 See Altman, supra note 26, at 40; cf. supra text accompanying note 153.

177 See id.

178 Nix v. Whiteside, 475 U.S. 157, 190-91 (1986) (Stevens, J., concurring).

179 See discussion supra Part II.B.2 (discussing the malleability of witness’s memory in the context of refreshing the witness’s

memory).
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Third, an attorney should cautiously refresh her witness’s memory with documents. The attorney can use the documents

to resolve inconsistencies between the witness’s initial recollection and conflicting evidentiary materials. 181 The court in

In re Coordinated Pretrial Proceedings in Petroleum Products Antitrust Litigation 182 reasoned that use of documents to

refresh the witness’s memory is often necessary since several years have passed since the pertinent events occurred. 183

Indeed, a preparation session will legitimately include reviewing pertinent documents with the witness so as to refresh

recollection and familiarize him with those documents that are expected to be offered in evidence. 184 The Hamdi &

Ibrahim court noted that ″this sort of preparation is essential to the proper presentation of a case and to avoid surprise.″
185

Fourth, the attorney should cautiously advise his witness on word choice and demeanor. 186 As long as testimony is not

ethically objectionable, advising the witness about the most credible way to present that content is ethical. 187 However,

the court in Hamdi & Ibrahim recognized that abuse occurs during preparation sessions [*177] since ″the line is not easily

drawn between proper review of the facts and refreshment of the recollection of a witness and putting words in the mouth

of the witness or ideas in his mind. The line must depend in large measure… on the ethics of counsel.″ 188 When a witness

claims to lack memory on a certain topic, the attorney should follow with questions exploring the extent of the failed

memory. 189 For example, the attorney could ask the witness whether he has a ″general memory of the subject,″ what he

is uncertain about, or ask the witness to define what he means when he gives an evasive answer. 190

Fifth, Professor Altman recommends that before an attorney recharacterizes his witness’s recall of an event, the ethical

attorney should ″scrutinize the extent to which the witness’s original characterization is supported by subsidiary evidence,

180 See Altman, supra note 26, at 41 (warning of the dangers of attorney suggestion and witness imagination creating artificial and

false recollections). But cf. Resolution Trust v. Bright, 6 F.3d 336, 341-42 (5th Cir. 1993) (allowing attorneys to suggest unrecalled details

to a witness during the course of preparing an affidavit based on the witness’s personal knowledge).

181 See Altman, supra, note 26, at 40.

182 502 F. Supp. 1092 (C.D. Cal. 1980), vacated and remanded on other grounds, 658 F.2d 1355 (9th Cir. 1981).

183 Id. at 1097.

184 For example, in Hamdi & Ibrahim Mango Co. v. Fire Ass’n of Phila., 20 F.R.D. 181, 182-83 (S.D.N.Y. 1957), the court held a

deponent by written question to the same witness preparation standard as a deponent by oral examination, stating that ″it is usual and

legitimate practice for ethical and diligent counsel to confer with a witness whom he is about to call prior to his giving testimony.″ Id.

185 Id. at 183.

186 See Altman, supra note 26, at 43.

187 See id.; see also State v. McCormick, 259 S.E.2d 880, 882-83 (N.C. 1979) (holding that it is not improper for an attorney to prepare

a witness for direct examination where the witness is to testify as to the good or bad character of the prosecutrix).

188 20 F.R.D. at 183. But cf. 3 Wigmore, Evidence in trials at common law, 788 (Chadbourn 1970) (1940) (conceding the necessity

of attorney conferences with witnesses but noting the impracticability of a definite role to prevent abuse). Although Professor Wigmore

notes that the right to prepare a witness is often abused, he sees no workable method to prevent the abuses through rules. He adds that

″it would seem, therefore, that nothing short of an actual fraudulent conference for concoction of testimony could properly be taken

notice of; there is no specific rule of behavior capable of being substituted for the proof of such facts.″ Id. In spite of Professor Wigmore’s

view of the difficulty of policing ethics violations, this Note’s intention is to explore far beyond the mere language and admonitions of

any rule of professional responsibility. As suggested by the title of this section, the goal is to provide a guide for the proactive attorney.

Professor Wigmore is correct that attorneys cannot just rely on rules to guide them. First, the rulemakers cannot conceive of and codify

every potential ethical violation. More importantly, lawyers should not seek to merely meet the letter of the law; rather, they should aspire

to go beyond the minimum requirements.

189 See Lutz, supra note 57, at 11.

190 Id. Although Mr. Lutz offered this advice to attorneys who are cross-examining witnesses, it is applicable to attorneys preparing

witnesses for deposition or trial, since those questions are part of a strategy of testing the memory and truthfulness of a witness before

testifying before a jury, and to avoid having the witness fall apart on cross-examination.

Page 24 of 25

18 Rev. Litig. 135, *176

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BJP0-003B-P1V7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-WB40-0039-S44F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YHF0-0039-W2TB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y910-003G-04SC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3SGP-KK60-002H-K1TD-00000-00&context=1000516


… propose an alternate characterization of that evidence, and … convince the witness that all the evidence supports the

alternate characterization better than the original characterization.″ 191

[*178] Finally, attorneys should cautiously use rehearsals to familiarize the witness with the style of questioning in

deposition and at trial. 192 During the rehearsal, the attorney should be sensitive to the fine line between persuading a

witness and intimidating her. 193 Professor Applegate warns of the dangers of witness preparation because ″rehearsal has

a greater potential for suggestiveness than other preparation techniques. A witness naturally feels apprehensive about an

upcoming appearance. The inclination to welcome a script is strong.″ 194 In addition, the attorney should have one of her

associates practice a cross-examination with the witness to accustom the witness to the sometimes severe questioning of

opposing attorneys. 195 Moreover, a quasi-cross-examination will afford the attorney an opportunity to test the witness’s

initial recollection. 196

IV. Conclusion

Even though the Model Rules provide few limitations on how attorneys can ethically prepare their witnesses for deposition

and trial, attorneys should strive for proactivity in conducting witness preparation sessions. In recent years, the American

legal profession’s reputation has suffered because lay people do not trust lawyers, and they believe that all attorneys are

crooks who will tell their witnesses and clients to say anything in order to win a lawsuit. However, the goal of the American

judiciary is not simply to win a case, but to elicit the truth. Attorneys need to help the fact-finding process by ethically

preparing their witnesses, rather than creating lies and misrepresentations through untimely lectures on the law, inappropri

[*179] ate use of documents and questions to refresh the witness’s memory (or to create a memory that never existed),

subtle suggestion of word choice and demeanor that mislead the jury and change the meaning of the witness’s personal

knowledge, and overreaching rehearsals that not only change the witness’s memory, but also create an impression of

unfounded certainty in the eyes of the jury. A proactive attorney is cautious in using witness preparation techniques.

Proceeding with caution, an attorney can utilize the above-referenced preparation techniques and remain within the realm

of ethical conduct. However, proceeding haphazardly (or intentionally desiring to influence witnesses’ testimony), an

attorney can quickly step over the line into unethical preparation conduct. In light of current debate in the courts involving

inappropriate witness preparation in asbestos litigation, the Model Rules and the states’ rules of professional conduct need

to address witness preparation behavior. Until the courts or legislatures address the issue, attorneys should stand far from

the line by being proactively ethical in their witness preparation techniques.

Copyright (c) 1999 The University of Texas at Austin School of Law Publication
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191 Altman, supra note 26, at 42. However, this approach is questionable for the same reasons as the rule in Resolution Trust v. Bright

is questionable. It seems to allow the attorney too much leeway in aggressively and persistently persuading a witness.

192 See id. at 42-43; cf. United States v. Torres, 809 F.2d 429, 439 (7th Cir. 1987) (noting after defense attorneys complained of

prosecution’s nine-hour prep session with prosecutorial witness that ″it is perfectly proper for a lawyer to interview a witness in

preparation for trial and an attorney who does not question, rehearse and prepare his witness before trial is not properly prepared for

trial″).

193 But see Resolution Trust v. Bright, 6 F.3d 336, 341 (5th Cir. 1993) (holding that attorneys that persistently and agressively

presented their theory of the case to the witness had not improperly attempted to induce the witness to testify falsely under oath).

194 Applegate, supra note 2, at 322-23.

195 See Altman, supra note 26, at 41.

196 See id.
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LexisNexis Summary

… There is nothing unique, however, about work product unless two things are true: (1) attorneys are less honest with

regard to discovery of their own work product than with regard to other discoverable information; and (2) attorneys as a

group are less honest than their clients. … Some commentators, however, see the preservation of surprise as essential to

the proper functioning of the adversary system, and work product immunity as essential to surprise.… This rule also means

that litigants have access to their own statements and to the statements of friendly witnesses who will cooperate.… If the

total of the inherent value, the opponent cost value, and the secrecy value X + Y + Z is less than the investigation cost A,

defendant will not do the trial preparations, even with the work product immunity, because the costs exceed the benefits.

…Again, the work product doctrine kept the discovering party in the dark, allowing suppression of information that might

have led to the discovery of other potentially relevant documents. … In cases in which an above average amount of time

must be spent on discovery and discovery disputes, the plaintiff also recovers less in relation to the amount at stake in the

lawsuit.… Increasingly, many trial courts routinely provide for the disclosure of the identity of trial witnesses, frequently

with a brief summary of the facts or issues as to which each will testify, as well as for disclosure of all trial exhibits,

statements of legal theories upon which attorneys will rely, and detailed statements of factual contentions. … Some

proposed changes in the federal discovery rules embody timing concepts for work product issues (although without

explicitly changing the scope of work product immunity).

Text

[*1515] THE work product doctrine is the result of a monumental clash in the values underlying modern civil litigation.
1 On the one hand, we cling to an adversarial model. Thus envisioned, the lawsuit is a battle between opposing armies, each

side preparing independently and each attorney having no duty but to represent zealously his or her own client. 2 This model

stresses individual initiative, discourages cooperation, and does nothing to modify within the litigation process the

inequities in wealth and information that exist outside the litigation process.

1 Changes Ahead in Federal Pretrial Discovery, 45 F.R.D. 479, 481 (1968) (remarks given by Maurice Rosenberg at the Ninth Ann.

Postgraduate Conf. of the Columbia Law School Alumni Ass’n).

2 In the prediscovery, purely adversarial system,

[t]he conception of justice has always been subordinate to the conception of the law suit as a game between opposing counsel. . . . [B]oth

sides conduct their operations with as great a measure of secrecy as possible. . . . The bar has viewed with suspicion any attempts to

destroy this secrecy . . . . An open consideration of the facts has not seemed to be a primary aim of the game.

James A. Pike & John W. Willis, The New Federal Deposition-Discovery Procedure, 38 Colum. L. Rev. 1179, 1180 (1938) (footnote

omitted). For a history of the development of the adversary system, see Ellen E. Sward, Values, Ideology, and the Evolution of the

Adversary System, 64 Ind. L.J. 301, 319-26 (1989).
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On the other hand, since the advent of modern pretrial discovery, we also have embraced a different vision of civil

litigation. Discovery is a nonadversarial element injected into an adversarial system. 3 Discovery acts to correct an inherent

flaw in an adversarial system -- the unequal distribution of information relevant to the dispute 4 -- by [*1516] requiring

a sharing of all such relevant information prior to trial. 5 This nonadversarial model stresses a joint effort at arriving at a

correct result, requires cooperation in the information-gathering process, and modifies within the litigation process some

of the inequities in information that exist outside the litigation process. To the extent that it is costly for one of the parties

to develop information that must be turned over to its adversary, the discovery process also leads to some shift in wealth.

Faced with the clash between these models and their underlying values, courts and rulemakers had to decide what to do

with ″work product″ -- material generated in connection with the process of investigating and resolving disputes, material

generated by attorneys, attorneys’ agents, the parties, and the parties’ agents, with litigation at least a glimmer in their

minds. Parties, accustomed to acting as adversaries, did not want to turn over to their opponents either harmful information

or information that had been expensive to compile. The system resolved this problem by creating work product immunity.

Generally speaking, the work product doctrine protects -- allows opponents to hide during discovery -- tangible and

intangible information generated in anticipation of litigation. Only an adversarial model can explain the work product

doctrine: it promotes individual, uncooperative action, 6 it values secrecy and surprise, 7 and it refuses to allow a transfer

of information or wealth between the parties.

[*1517] Earlier commentators have noted that particular facets of work product immunity are unnecessary, such as the

protection of ordinary trial preparation materials, 8 witness statements, 9 and materials used in subsequent litigation. 10

Work product protection also has recent advocates, most notably a new defense from the law and economics perspective.
11

This Article, however, takes a different approach, arguing that work product immunity should be eliminated entirely.

Neither the traditional utilitarian justifications for work product immunity nor their modern-day law and economics

counterparts are theoretically or empirically sound. Work product immunity is not needed to protect the adversary system

or the legal profession. Rather, it results in the suppression of relevant information and in the imposition of gigantic

transaction costs on the parties and the judicial system.

Worse, work product protection has an uneven effect on litigants. In theory, the work product doctrine is an evenhanded

doctrine. After all, by the time a dispute results in litigation, everyone has an attorney, so everyone has work product. In

3 See Sward, supra note 2, at 328 (noting that discovery involves loss of party control and more active involvement of the

decisionmaker than the traditional adversarial model).

4 For anyone who is concerned with justice, the most salient feature of contemporary American society is the wildly unequal

distribution of wealth and power. Only the complacent or the ideologically blinded can avoid the issue of the complicity of rules of

procedure in fostering inequality.″ Kenneth W. Graham, The Persistence of Progressive Proceduralism, 61 Tex. L. Rev. 929, 948 (1983)

(reviewing Julius B. Levine, Discovery: A Comparison Between English and American Civil Discovery Law with Reform Proposals

(1982)).

5

6 Supporters of work product immunity firmly believe that ″[t]he strength of the adversary system as an effective means of eliciting

truth and pursuing justice lies in the force with which the contending parties pursue their self-interest, thereby generating a truthful

verdict.″ Note, Protection of Opinion Work Product Under the Federal Rules of Civil Procedure, 64 Va. L. Rev. 333, 334 (1978)(footnote

omitted).

7 See, e.g., City of Long Beach v. Superior Ct., 134 Cal. Rptr. 468, 474 (Ct. App. 1976) (″We are not convinced that the sporting theory

of litigation must be so entirely eliminated.″).

8 See Edward H. Cooper, Work Product of the Rulesmakers, 53 Minn. L. Rev. 1269 (1969).

9 See Kathleen Waits, Work Product Protection for Witness Statements: Time for Abolition, 1985 Wis. L. Rev. 305.

10 See D. Christopher Wells, The Attorney Work Product Doctrine and r Carry-Over Immunity: An Assessment of Their Justifications,

47 U. Pitt. L. Rev. 675 (1986).

11 See Ronald J. Allen, Mark F. Grady, Daniel D. Polsby & Michael S. Yashko, A Positive Theory of the Attorney-Client Privilege

and the Work Product Doctrine, 19 J. Legal Stud. 359 (1990) [hereinafter Positive Theory].
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operation, however, the work product doctrine is not evenhanded. It works to benefit institutional litigants at the expense

of individual litigants and to benefit frequent litigants at the expense of ″one-shot″ litigants. 12

Work product immunity is unsound in theory, unfair in operation, and immensely costly to litigants and society. Legitimate

concerns about the timing of litigation, cost-sharing, or attorney behavior can be addressed directly, but the current

draconian work product doctrine must go.

[*1518] I. OVERVIEW: HISTORY AND COVERAGE

Before the 1939 Federal Rules of Civil Procedure, there was virtually no discovery in actions at law and little discovery

in equity. 13 The general unavailability of discovery procedures obviated the need to raise the specific issue of whether an

attorney’s trial preparations were discoverable. 14 Moreover, in their original form, the Federal Rules offered no protection

to the material collected by an attorney, to the attorney’s mental impressions developed in the course of preparation for trial,
15 or to other trial preparation materials. In the decade following the enactment of the Federal Rules, the courts disagreed

as to whether such material should be discoverable. One line of cases allowed discovery. 16 Other cases allowed discovery

of attorney investigation, 17 communications between counsel and other parties, 18 and accident reports. 19

[*1519] Then, in 1947, the United States Supreme Court decided Hickman v. Taylor. 20 In Hickman, the Court created a

qualified immunity from discovery for attorney work product prepared in anticipation of litigation. 21 Hickman was decided

at a time when discovery looked quite different than it looks now. 22 For example, many changes broadening discovery that

12 For the first use of this terminology, see Marc Galanter, Why the ″Haves″ Come out Ahead: Speculations on the Limits of Legal

Change, 9 L. & Soc’y Rev. 95 (1974).

13 For valuable discussions of the status of discovery prior to the federal rules, see George Ragland, Jr., Discovery Before Trial (1932);

James A. Gardner, Privilege and Discovery: Background and Development in English and American Law, 53 Geo. L.J. 585 (1965);

LaFrance, supra note 5, at 353-56; Robert W. Millar, The Mechanism of Fact-Discovery: A Study in Comparative Civil Procedure, 32

Ill. L. Rev. 424, 437-52 (1937); Edson R. Sunderland, The Theory and Practice of Pre-Trial Procedure, 36 Mich. L. Rev. 215 (1937);

Edson R. Sunderland, Scope and Method of Discovery Before Trial, 42 Yale L.J. 863 (1933); Leland L. Tolman, Discovery Under the

Federal Rules: Production of Documents and the Work Product of the Lawyer, 58 Colum. L. Rev. 498 (1958); Developments in the Law

-- Discovery, 74 Harv. L. Rev. 940, 946-50 (1961) [hereinafter Developments].

14 See LaFrance, supra note 5, at 356.

15 See Caroline T. Mitchell, Note, The Work Product Doctrine in Subsequent Litigation, 83 Colum. L. Rev. 412, 416 (1983).

16 See, e.g., Bough v. Lee, 28 F. Supp. 673, 675 (S.D.N.Y. 1939) (allowing discovery of statements and photographs taken by an

investigating insurance company). For a general discussion of the pre-Hickman v. Taylor cases decided under the federal rules, see Jeff

A. Anderson, Gena E. Cadieux, George E. Hays, Michael B. Hingerty & Richard J. Kaplan, Special Project, The Work Product Doctrine,

68 Cornell L. Rev. 760, 765-73 (1983) [hereinafter Special Project].

17 See, e.g., Kane v. News Syndicate Co., 1 F.R.D. 738, 739 (S.D.N.Y. 1941).

18 See, e.g., Leach v. Greif Bros. Cooperage Corp., 2 F.R.D. 444, 446 (S.D. Miss. 1942); E. W. Bliss Co. v. Cold Metal Process Co.,

1 F.R.D. 193, 195 (N.D. Ohio 1940).

19 See, e.g., Terrell v. Standard Oil Co., 9 Fed. R. Serv. (Callaghan) 599 (E.D. Pa. 1945); Topolinsky v. Palmer, 8 Fed. R. Serv.

(Callaghan) 663 (S.D.N.Y. 1945); Farr v. Delaware, L. & W.R.R., 8 Fed. R. Serv. (Callaghan) 642 (S.D.N.Y. 1944); Eiseman v.

Pennsylvania R.R., 3 F.R.D. 338, 339-40 (E.D. Pa. 1944); Stark v. American Dredging Co., 3 F.R.D. 300, 302 (E.D. Pa. 1943).

20 329 U.S. 495 (1947). For a factual account of the events leading to the Supreme Court’s decision in Hickman, see Paul Coady,

Dredging the Depths of Hickman v. Taylor, HARV. L. Rec., May 6, 1977, at 2.

21 Because Hickman was decided at a time when the discovery rules were quite new and still controversial, one commentator has

suggested that the recognition of work product immunity was a political compromise to gain the cooperation of the bar in accepting the

new discovery machinery. Cooper, supra note 8, at 1273.

22 The year before Hickman, in 1946, the rules of procedure had only just been amended to: (1) eliminate the need for leave of court

before a deposition could be taken; (2) make clear that discovery could be had not only of evidence to be used at trial but also of matters
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litigators now take for granted had not yet occurred. 23 Developments in discovery practices since Hickman, then, have

changed the environment in which discovery occurs and have greatly expanded the scope of exchange of nonprivileged

information that is now commonplace in civil litigation. One might question whether the Court, if faced with the work

product question for the first time in 1992, would have the same fears that it had in 1947. 24 Nevertheless, [*1520]

following twenty-three years of often-conflicting case law 25 and several abortive attempts at rule drafting, the Court in

1970 amended the Federal Rules of Civil Procedure to include a specific discovery exemption for trial preparation

materials. 26

Rule 26(b)(3) protects from discovery relevant ″documents and tangible things . . . prepared in anticipation of litigation or

for trial by or for another party or by or for that other party’s representative (including the other party’s attorney, consultant,

surety, indemnitor, insurer, or agent).″ 27 Both Hickman and Rule 26(b)(3) envision a hierarchy of protection: (1) facts

contained in work product, which are discoverable if a litigant can figure out the right question to ask; (2) ordinary work

product, which is discoverable on a showing of substantial need and undue hardship; and (3) opinion work product, which

is rarely, if ever, discoverable.

This expansive federal model has had a strong influence on state discovery rules. 28 Thirty-four states have work product

exemptions that are verbatim copies of Rule 26(b)(3). 29 The work product rules of ten more states vary slightly in wording

that could lead to the discovery of such evidence; (3) make clear that interrogatories had the same broad scope as depositions and could

be used after depositions were taken; and (4) make clear that admissions could be used for facts other than those set forth in relevant

documents described in and exhibited with the request for admission. Fed. R. Civ. P. 26 advisory committee’s notes (1946 amendments).

23 At the time Hickman was decided, all requests for document production required court approval and a showing of good cause. The

plaintiff’s attorney in Hickman had tried instead to secure copies of witness statements by using interrogatories. The Supreme Court did

not rest its decision on this procedural irregularity. Hickman, 329 U.S. at 505. It seems likely, however, that counsel’s attempt to obtain

documents without meeting the then-current good cause requirement made the Court even more skeptical of the discovery request.

Discovery from organizational litigants also was more limited, because there was no procedure for naming a corporation or other form

of organization as a deponent in the notice of examination and for requiring the deponent to produce witnesses who possessed the

relevant information. Also, significant lines of case law existed limiting both interrogatories and requests for admissions to ″facts,″

prohibiting questions of mixed law and fact. See Fed. R. Civ. P. 26, advisory committee’s notes (1970 amendments). Pretrial procedures

requiring disclosure of contentions, trial witnesses, and exhibits were also unheard of. Small wonder, then, that the request in Hickman

for witness statements drafted by an attorney, unaccompanied by any claim of good cause, seemed out of line to the Court. See Hickman,

329 U.S. at 504-05.

24 Changes in discovery practice weaken arguments about the negative effects of discovery of trial preparation materials. See infra

Part II.A. Yet the Court’s recent decisions, relying on Hickman, have continued to endorse work product immunity. See, e.g., Upjohn

v. United States, 449 U.S. 383 (1981). By contrast, in the criminal context the Court has begun to emphasize the importance of

truth-seeking. See, e.g., Huddleston v. United States, 485 U.S. 681 (1988); United States v. Inadi, 475 U.S. 387 (1986).

25 For a description of the cases between Hickman and the adoption of Fed. R. Civ. P. 26(b)(3), see Special Project, supra note 16,

at 780-84.

26 See Fed. R. Civ. P. 26(b)(3).

27 Id. The rule is only a partial codification because it explicitly covers only tangible work product. Kevin M. Clermont, Surveying

Work Product, 68 Cornell L. Rev. 755, 757-58 (1983). The contours of Rule 26(b)(3) also differ from Hickman regarding issues such

as the range of persons whose work can constitute work product and the strictness of the anticipation of litigation requirement. The

rationales offered by cases and commentators, however, for Rule 26(b)(3) and the Hickman rule are the same, so that this Article’s

critique of the work product doctrine is applicable to both.

28 For an extremely thorough discussion of the parameters of existing work product doctrine, see Special Project, supra note 16, at

788-893.

29 See Ala. R. Civ. P. 26(b)(3); Alaska R. Civ. P. 26(b)(3); Ariz. R. Civ. P. 26(b)(3); Ark. R. Civ. P. 26(b)(3); Colo. R. Civ. P. 26(b)(3);

Del. Ct. C.P.R. 26(b)(3); Fla. R. Civ. P. 1.280(b)(3); Ga. Code Ann. § 9-11-26(b)(3) (Michie 1982); Haw. R. Civ. P. 26(b)(3); Ind. R. Trial

P. 26(b)(3); Iowa R. Civ. P. 122(c); Kan. Stat. Ann. § 60-226(b)(3) (1984); Ky. R. Civ. P. 26.02(3); Me. R. Civ. P. 26(b)(3); Mass. R.

Civ. P. 26(b)(3); Miss. R. Civ. P. 26(b)(3); Mont. R. Civ. P. 26(b)(3); Neb. R. Civ. P. 26(b)(3); Nev. R. Civ. P. 26(b)(3); N.H. Super. Ct.

R. 35(b)(2); N.J. Civ. Practice R. 4:10-2(c); N.M.R. Civ. P. 1-026(b)(4); N.D. R. Civ. P. 26(b)(3); Or. R. Civ. P. 36(B).(3); S.C. R. Civ.
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from the federal rule but [*1521] appear to be functionally the same as the federal rule. 30 The result is that a very protective

work product rule applies to almost all civil litigation. 31

More important than the technical contours of the doctrine 32 is its impact on the information flow. Before we can reach

a conclusion about the desirability of the immunity, 33 we need to know what information is being shielded from discovery.

Reported cases from state and federal courts reveal that work product disputes tend to center on a predictable array of

ordinary and opinion work product. 34 In the [*1522] category of ordinary work product, courts have given work product

immunity for witness statements, 35 investigators’ reports, 36 insurance files, 37 surveillance videotapes, 38 communications

other than between attorney and client, 39 photographs of relevant locations or objects, 40 sketches and diagrams, 41 and,

P. 26(b)(3); S.D. Codified Laws Ann. § 15-6-26(b)(3) (1984); Tenn. R. Civ. P. 26(b)(3); Utah R. Civ. P. 26(b)(3); Vt. R. Civ. P. 26(b)(3);

Va. S. Ct. R. 4:1(b)(3); Wash. Super. Ct. Civ. R. 26(b)(3); W. Va. R. Civ. P. 26(b)(3); Wis. R. Civ. P. 804.01(2)(c); Wyo. R. Civ. P. 26(b)(3).

30 See Conn. Super. Ct. R. § 219 (omitting some of the language in the federal rule); Idaho R. Civ. P. 26(b)(3) (containing additional

language concerning attorney-client communications); La. Code Civ. Proc. Ann. art. 1424 (West 1984) (interpreting override standard

the same as the federal standard in Ogea v. Jacobs, 344 So. 2d 953, 957 (La. 1977), but opinion work product absolute only for attorneys

and experts); Md. Cir. Ct. R. Civ. P. 2-402(c) & (d) (minor wording differences); Mich. Ct. R. 2.302(B)(3) (same); Minn. R. Civ. P.

26.02(c) (same); Mo. R. Civ. P. 56.01(b)(3) (omitting nonparty right to copy of own statement); N.C. Gen. Stat. § 1A -1, R. 26(b)(3)

(1990) (limiting opinion work product to same action); Okla. Stat. Ann. tit. 12 § 3226(B)(2) (West. Supp. 1991) (minor wording

differences); R.I. Super. Ct. R. Civ. P. 26(b)(2) (override standard of ″injustice and undue hardship″ similar to federal standard of

Fireman’s Fund Ins. Co. v. McAlpine, 391 A.2d 84, 87-88, 90 (R.I. 1978)).

31 Six other states have opted for either more or less protection. For example, California protects work product that is not generated

in anticipation of litigation -- the so-called ″counselor work product.″ See Rumac, Inc. v. Bottomley, 192 Cal. Rptr. 104 (Ct. App. 1983).

Pennsylvania and Texas, on the other hand, are less protective of work product than the federal rules. See Pa. R. Civ. P. 4003.3 (protecting

only pure opinion work product); Axelson, Inc. v. McIlhany, 798 S.W.2d 550, 554 (Tex. 1990) (interpreting Tex. R. Civ. P. Ann. r. 166b(3)

(West Supp. 1991) as protecting only pure opinion work product and finding anticipation of litigation only after an objective

manifestation of intent to sue by the potential plaintiff); Flores v. Fourth Ct. App., 777 S.W.2d 38, 41 (Tex. 1989) (same). Other states

having different models for work product rules are Illinois, New York, and Ohio. See Ill. S. Ct. R. 201(b)(2); N.Y. Civ. Prac. L. & R.

3101 (McKinney 1990); Ohio R. Civ. P. 26(b)(3).

32 Even within the common framework, there are variations at the edges. For example, courts disagree about the parameters of the

anticipation of litigation requirement, about work product in subsequent litigation, about agency issues, about the showing required to

overcome the qualified work product immunity, and about waiver issues. See generally James P. Garrity, Discovery of an Insurer’s Files:

Now You See It, Now You Don’t, 20 Forum 20, 22-30 (1984) (discussing state and federal cases regarding the anticipation of litigation,

substantial need, and undue hardship requirements); Special Project, supra note 16 (discussing court variations).

33 See infra Part III for a discussion of the impact of allowing work product protection of certain kinds of information.

34 Opinion work product includes ″an attorney’s strategy, including his intended lines of proof and cross-examination plans. ’Opinion

work product’ also encompasses an attorney’s evaluation of the strengths and weaknesses of his case and the inferences he has drawn

from interviews of witnesses.″ Note, supra note 6, at 333 (footnotes omitted). Ordinary work product includes work product that does

not disclose such attorney thought processes. See Special Project, supra note 16, at 791 n.196.

35 See, e.g., Colorado v. Schmidt-Tiago Constr. Co., 108 F.R.D. 731, 735 (D. Colo. 1985); Hodgson v. General Motors Acceptance

Corp., 54 F.R.D. 445, 446 (S.D. Fla. 1972); Smith v. Travelers Ins. Co., 418 So. 2d 689, 691-93 (La. Ct. App. 1982), rev’d on other

grounds, 430 So. 2d 55 (La. 1983); Fireman’s Fund Ins. Co. v. McAlpine, 391 A.2d 84, 90-91 (R.I. 1978).

36 See, e.g., Bondy v. Brophy, 124 F.R.D. 517, 518 (D. Mass. 1989); APL Corp. v. Aetna Casualty & Sur. Co., 91 F.R.D. 10, 18 (D.

Md. 1980); Sterling Drug, Inc. v. Harris, 488 F. Supp. 1019, 1027 (S.D.N.Y. 1980); Ex parte State Farm Mut. Auto. Ins. Co., 386 So.

2d 1133 (Ala. 1980); Katz v. Allied Van Line, 431 So. 2d 1099, 1100 (La. Ct. App. 1983).

37 See, e.g., Basinger v. Glacier Carriers, Inc., 107 F.R.D. 771, 774-75 (M.D. Pa. 1985); McAlpine, 391 A.2d at 90.

38 See, e.g., Sires v. National Serv. Corp., 560 So. 2d 448, 449 (La. Ct. App. 1990); Cabral v. Arruda, 556 A.2d 47, 49 (R.I. 1989).

See generally Annotation, Discovery of Surveillance Photographs, 19 A.L.R. 4th 1236 (1983) (discussing state and federal cases

involving discovery of moving pictures and videotapes).

39 See, e.g., Koenig v. International Sys. & Controls Corp. Sec. Litig. (In re International Sys. & Controls Corp. Sec. Litig.), 693 F.2d

1235, 1238 (5th Cir. 1982) (protecting documents in accounting firm’s special review binders); Derderian v. Polaroid Corp., 121 F.R.D.
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less frequently, computerized litigation support systems. 42 There is less case law on opinion work product, perhaps because

it is less often requested. 43 Courts have given work product immunity, however, for attorney notes reflecting witness

[*1523] statements or meetings, 44 attorney opinion regarding the settlement value of a case or the client’s chances of

prevailing, 45 trial strategy generally, 46 lists of trial witnesses and their expected testimony, 47 lists or copies of trial

exhibits, 48 deposition preparation, 49 attitudinal surveys done on behalf of a litigant, 50 and material such as might be found

in a trial notebook. 51

As even this summary list reveals, the material protected by the work product doctrine is likely to be extremely relevant

to any lawsuit. Part II of this Article examines whether the suppression of such crucial information is necessary to the

functioning of the adversary system.

13, 18 (D. Mass. 1988) (protecting personal notes kept by employment discrimination plaintiff); FDIC v. Eagle Properties, 105 F.R.D.

12, 16 (D.D.C. 1984) (protecting communication between SEC and Office of Comptroller of the Currency that took place during FDIC’s

investigation of a bank).

40 See, e.g., Rosado v. Mercedes-Benz of N. Am., 454 N.Y.S.2d 759, 760 (App. Div. 1982) (protecting defendant’s photographs of

car); cf. Crull v. Preferred Risk Mut. Ins. Co., 153 N.W.2d 591, 594 (Wis. 1967) (holding that photographs and negatives of accident

scene were work product, but protection overcome because defendant had no opportunity to duplicate).

41 See, e.g., Bohannon v. Honda Motor Co., 127 F.R.D. 536, 541 (D. Kan. 1989) (protecting artist’s rendition of accident scene prior

to physical modification of intersection).

42 See, e.g., United States v. American Tel. & Tel. Co., 642 F.2d 1285, 1300 (D.C. Cir. 1980) (allowing intervention to raise work

product claim for computerized litigation support system); In re IBM Peripherals, 5 Computer L. Serv. Rep. (Callaghan) 878 (N.D. Cal.

1975). See generally Barry E. Friedman, Note, Computer Discovery in Federal Litigation: Playing by the Rules, 69 Geo. L.J. 1465 (1981)

(discussing the unique questions computers pose for pretrial discovery).

43 Commentators, however, have raised the issue of opinion work product and have expressed concern about the discovery of the

authorities supporting a legal position, attorney opinion regarding the veracity or effectiveness of witnesses, and broad questions about

a party’s position on mixed questions of law and fact. See, e.g., Special Project, supra note 16; Developments, supra note 13.

44 See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 401 (1981); Horn & Hardart Co. v. Pillsbury Co., 888 F.2d 8, 12 (2d Cir. 1989).

Attorneys’ notes actually fall in a gray area between ordinary and opinion work product, depending on whether the notes merely recite

facts or contain the attorney’s thought processes. Compare Hickman, 329 U.S. at 508 (attorney notes found to be work product) with

Leede Oil & Gas v. McCorkle, 789 S.W.2d 686 (Tex. Ct. Ap. 1990) (factual portions of attorney’s notes not work product).

45 See, e.g., NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 159-60 (1975) (protecting memoranda of NLRB’s general counsel

containing litigation strategy and settlement advice as work product and therefore granting memoranda protection under Exemption 5

of FOIA); Pennsylvania v. HHS, 623 F. Supp. 301, 306 (M.D. Pa. 1985) (same for documents discussing settlement proposals and

litigation strategies); cf. Vincent v. Lemaire, 370 So. 2d 190, 193 (La. Ct. App. 1979) (settlement brochure prepared for one lawsuit is

work product in later, related case).

46 See, e.g., cases cited supra note 45; see also James Julian, Inc. v. Raytheon Co., 93 F.R.D. 138, 143-44 (D. Del. 1982) (protecting

memoranda of opinions of counsel regarding prospect of litigation).

47 See, e.g., City of Long Beach v. Superior Ct., 134 Cal. Rptr. 468, 476-78 (Ct. App. 1976) (protecting list of witnesses to be called

at trial and summary of their testimony).

48 See Fleming James, Jr. & Geoffrey C. Hazard, Jr., Civil Procedure § 5.10 (3d ed. 1985) (unwarranted disclosure of matters

marshaled for trial can reveal attorney’s intended lines of proof); see also Cooper, supra note 8, at 1296 (″[I]t is generally accepted that

a party may not seek a statement of the evidence which will be offered at trial to prove each of his opponent’s points . . . .″).

49 See, e.g., Sporck v. Peil, 759 F.2d 312 (3d Cir.) (protecting defense counsel’s selection of documents used to prepare deponent

because disclosure would reveal attorney’s mental impressions), cert. denied, 474 U.S. 903 (1985).

50 See, e.g., Penk v. Oregon State Bd. of Higher Educ., 99 F.R.D. 511, 514-15 (D. Or. 1983) (protecting surveys of class members);

Connelly v. Dun & Bradstreet, Inc., 96 F.R.D. 339, 342-43 (D. Mass. 1982) (same); Karan v. Nabisco, Inc., 28 Fed. R. Serv. 2d

(Callaghan) 794, 796 (W.D. Pa. 1979) (protecting attitudinal survey done in preparing defense to employment discrimination claim).

51 See, e.g., Berkey Photo, Inc. v. Eastman Kodak Co., 74 F.R.D. 613, 616 (S.D.N.Y. 1977) (protecting notebook containing counsel’s

ordering of facts, marshaling of data and prospective proofs).
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[*1524] II. THEORETICAL JUSTIFICATIONS

From the beginning, the arguments in favor of protecting work product have been primarily utilitarian, rather than a defense

of work product protection as something inherently good. And like all discovery privileges, the work product doctrine

subordinates a policy of liberal discovery to other societal interests. 52 Thus work product immunity can be justified only

to the extent to which it is necessary to achieve some higher societal goal.

Most of the traditional arguments in favor of work product immunity stem from the Supreme Court’s rationale in Hickman.
53 More recently, the law and economics school has put its own spin on the work product debate. Both schools of thought

tend to make arguments that fall into two categories: work product is necessary to protect the functioning of the adversary

system; or work product is necessary to protect attorneys.

A. The Traditional Arguments for Work Product Immunity

1. Protection of the Adversary System

The dominant argument for work product immunity focuses on the requirements of the adversary system. The argument

thus assumes that the adversary system is desirable. This is certainly a debatable conclusion. 54 Nonetheless, proponents

of the work product doctrine both assume that an adversarial presentation of facts at trial is good or necessary and believe

that adversarial gathering of facts helps to [*1525] arrive at ″truth″ in resolving disputes. 55 Operationally, many believe

that the adversary system works only when each of the parties single-mindedly and thoroughly pursues its own self-interest

throughout the litigation process, culminating in an adversarial presentation of evidence and arguments. Work product

immunity, they argue, is necessary to make this happen. 56

One problem with this vision of the litigation process is its focus on the trial. Assuming a full-blown adversarial trial to

be the norm, proponents of work product immunity claim that immunity really conceals nothing because facts are

discoverable before trial, and trial strategy (opinion work product) will be disclosed at the trial itself. Thus, at least in

52 Charles T. McCormick notes:

[Privileges] do not in any wise aid the ascertainment of truth, but rather they shut out the light. Their sole warrant is the protection of

interests and relationships which, rightly or wrongly, are regarded as of sufficient social importance to justify some incidental sacrifice

of source of facts needed in the administration of justice.

Charles T. McCormick, The Scope of Privilege in the Law of Evidence, 16 Tex. L. Rev. 447, 447-48 (1938).

53 See infra Part II.A for a discussion of the arguments stemming from the Court’s analysis in Hickman.

54 The adversary system, although taken as a given by many, is not without its critics. See, e.g., Marvin E. Frankel, Partisan Justice

(1980); David Luban, Lawyers and Justice: An Ethical Study (1988); Edmund Byrne, The Adversary System: Who Needs It?, in Ethics

and the Legal Profession 204 (Michael Davis & Frederick A. Elliston eds., 1986); Marvin E. Frankel, The Search for Truth: An Umpireal

View, 123 U. Pa. L. Rev. 1031 (1975); John H. Langben, The German Advantage in Civil Procedure, 52 U. Chi. L. Rev. 823 (1985);

Arthur R. Miller, The Adversary System: Dinosaur or Phoenix, 69 Minn. L. Rev. 1 (1984); Roscoe Pound, The Causes of Popular

Dissatisfaction with the Administration of Justice, 40 Am. L. Rev. 729, 738-40 (1906); William H. Simon, The Ideology of Advocacy:

Procedural Justice and Professional Ethics, 1978 Wis. L. Rev. 29.

Another critical perspective comes from feminists who argue that the traditional adversarial model is a stereotypically male one, stressing

autonomy and competition and eschewing cooperation and sharing. See, e.g., Carrie Menkel-Meadow, Portia in a Different Voice:

Speculations on a Women’s Lawyering Process, 1 Berkeley Women’s L.J. 39 (1985); see also Patricia A. Cain, Good and Bad Bias: A

Comment on Feminist Theory and Judging, 61 S. Cal. L. Rev. 1945, 1955 (1988) (extending feminist critiqu to the act of judging).

55 Historically, the belief that an adversarial competition of equally prepared opponents would best arrive at truth developed some time

after the recognition that magic could not determine victors. ″If God does not decide who wins, the system must do so . . . . In other

words, the adversary system itself is the magic that replaces God’s intervention.″ Sward, supra note 2, at 329; see also Robert F. Kane,

The Work-Product Doctrine -- Cornerstone of the Adversary Syste, 31 Ins. Couns. J. 130 (1964) (arguing that work product protection

is a necessary element of our adversarial system).

56 See, e.g., Note, supra note 6, at 334-35.
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theory, the trier of fact is deprived of neither fact nor legal theory in making its decision. 57 In modern America, however,

an overwhelming majority of civil cases are resolved prior to trial. 58 Cases settled during discovery risk a lopsided

settlement based on incomplete information because of work product protection. 59 Even assuming that an adversary trial

is necessary, arguments in support of [*1526] work product immunity also must account for the needs of the discovery,

settlement, and alternative dispute resolution processes.

Nevertheless, proponents of work product immunity envision the trial as the normal end-point of litigation and believe that

discovery of work product would significantly undermine the process of preparing adequately for the adversarial trial. Work

product immunity, its supporters believe, protects the adversary system in five, related ways. First, it encourages the most

complete possible investigation. Second, it allows the advocate to commit the results of that investigation and other

litigation-related thought processes to writing. Third, it discourages ″sharp practices.″ 60 Fourth, it allows surprise as a

vehicle for encouraging truthful testimony. Fifth, it avoids forcing litigants to freeze their contentions too early in a lawsuit.

These assertions, however, are not supported by empirical data. Rather, when carefully analzyed, these alleged threats to

the adversary system are unlikely to occur and can be cured in much more limited ways.

a. Work Product Immunity and Adequate Preparation

In Hickman, the majority opinion states only that:

it is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing parties and

their counsel. Proper preparation of a client’s case demands that he assemble information, sift what he considers to be the

relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and needless interference.
61

Although the Supreme Court did not articulate a reason why attorneys need privacy for proper preparation, subsequent

commentators have filled in the gap. Disclosure of work product, some say, would discourage attorneys from using their

fullest efforts to develop their clients’ cases. 62

[*1527] This rationale fears two scenarios. First, attorneys may fail to prepare their clients’ cases thoroughly, believing

that they can instead merely appropriate their opponents’ cases full-blown and avoid doing any personal preparation (the

″lazy lawyer″ model). 63 Second, attorneys may incompletely prepare their cases for fear of developing adverse information

57 In practice, however, some facts are neither discovered before trial nor introduced into evidence during trial. See infra Part III.A.1

& 2.

58 See Albert W. Alschuler, Foreword: The Vanishing Civil Jury, 1990 U. Chi. Legal F. 1, 2-4.

59 See Wayne D. Brazil, Civil Discovery: Lawyers’ Views of Its Effectiveness, Its Principal Problems and Abuses, 1980 Am. B. Found.

Res. J. 789, 811-12 (discussing American Bar Foundation survey finding that 96% of the attorneys surveyed had settled a case when the

attorney or client ″’still had arguably significant information (including information protected by privilege) which, to the best of [the

attorney’s] knowledge another party had not discovered,’″ particularly in large cases, federal court cases, and cases involving corporate

clients).

60 See infra Part II.A.1(c) for a definition and discussion of ″sharp practices.″

61 Hickman, 329 U.S. at 510-11. The Hickman Court did not claim that empirical data supported its fears but ″merely assumed that

certain undesirable effects would, in fact, occur.″ Neal E. Tackabery, Note, Discovery of an Attorney’s Work Product on Subsequent

Litigation, 1974 Duke L.J. 799, 807.

62 See James A. Gardner, Agency Problems in the Law of Attorney-Client Privilege: Privilege and ″Work Product″ Under Open

Discover (Part II), 42 U. Det. L.J. 253, 270 (1965); Wells, supra note 10, at 684; Developments, supra note 13, at 1029.

63 See Gardner, supra note 62, at 270; Wells, supra note 10, at 684; see also Ohio R. Civ. P. 26(A) (work product designed to prevent

attorneys from taking undue advantage of adversary’s efforts); Kagan v. Langer Transp. Corp., 43 F.R.D. 404, 405 (S.D.N.Y. 1967)

(″[R]equiring production of such attorney’s work product would . . . destroy counsel’s incentive diligently to prepare for trial . . . since

otherwise he could, merely by sitting back and doing nothing, avail himself of the work product and professional diligence of counsel

for the other side.″).
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in the process of investigating and preparing cases for trial and may terminate avenues of investigation that seem likely to

expose information helpful to the adversary (the ″bad facts″ model). 64 This rationale is plausible only if we believe that,

absent work product protection, attorneys actually will fail to prepare their cases adequately. Both the lazy lawyer model

and the bad facts model, however, are unpersuasive.

Obviously work product immunity is not the inducement for attorney preparation. Rather, the adversary system, with its

demand for competition and winning cases, supplies the motivation for preparation. The work product doctrine, however,

is said to be necessary to keep discovery from discouraging the preparation that ordinarily would occur. We assume,

therefore, that the system already contains incentives for adequate preparation. The question is whether open discovery,

including discovery of trial preparation materials, would exert such a strong pull that it would overcome the otherwise

powerful forces encouraging preparation already existing within the adversary system.

There are a number of forces, within the larger context of the adversary system, that would compel adequate preparation

even if work product were discoverable. First, attorneys’ livelihoods depend in large part on their reputations for success

and integrity, both with their peers and within the universe of potential clients. 65 The lazy [*1528] lawyer model of

behavior would emerge only if it would lead to equivalent professional success and esteem. But the notion that a person

simply can take her opponent’s preparation and effectively try a case is ludicrous. Although knowledge of an opponent’s

strategies may be helpful, it is no substitute for independent development of a theory of the case, investigation of relevant

facts, and structuring of proof. An attorney who has prepared her own case thoroughly will, over time, be more successful

than one who has merely appropriated an opponent’s work product. 66 In addition, it seems likely that an attorney who

habitually uses and is known to use derivative work product risks being held in low esteem by her peers. 67

The bad facts model of attorney behavior also is unlikely to emerge. Work product immunity does not protect the litigant

from supplying her adversary with the underlying or harmful facts. Therefore, if a litigant uncovers harmful information

in preparing a case for trial, and her opponent successfully asks for that information by interrogatory or by deposition

question, the information must be disclosed. 68 Thus work product immunity cannot provide an incentive for the litigant

to go forward with a totally thorough investigation into both helpful and harmful facts any more than the adversary system

itself can encourage such investigation.

Also, the discoverability of work product will deter adequate preparation only if the preparer is certain that the immunity

would have applied. But because the work product doctrine is an unpredictable one, involving balancing tests and

susceptibility to overrides based on subsequent events, an attorney simply cannot be certain when work product is generated

that it will be protected from discovery -- even with the existence of work product immunity. 69 Work has to be done with

the knowledge that under some circumstances the information will be discoverable. If work product immunity has any

effect on trial [*1529] preparation, the effect stems from the attorney’s belief about discoverability and confidence that

information will be protected, and it is those feelings that will control her actions and enourage her to prepare, rather than

a court’s later decision about the protection afforded a particular piece of work product. Therefore, it seems even less likely

64 See Cooper, supra note 8, at 1279; Special Project, supra note 16, at 785; Developments, supra note 13, at 1029; see also Cal. Civ.

Proc. Code § 2016(g) (West 1983) (observing that state policy underlying work product doctrine is to encourage attorneys to prepare

thoroughly and to investigate both the favorable and unfavorable aspects of their case); Ohio R. Civ. P. 26(A) (same).

65 Wells, supra note 10, at 687.

66 Waits, supra note 9, at 331.

67 See id. at 329.

68 Often, of course, the adversary may not be able to ask the magic question that unlocks the harmful information. In that case, the

work product doctrine may operate to conceal from the trier of fact important information that may even skew the results of the trial.

See infra Part III.A.1. Not even the proponents of work product immunity, however, openly advocate its use to prevent discovery of

relevant facts.

69 Cf. Tackabery, supra note 61, at 810 (arguing that harmful consequences of work product discovery occur because of what the

lawyer anticipates at the time of preparation rather than from the discovery itself).
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that changing the rule to make work product discoverable would have a significant effect on a litigant’s actions in preparing

for trial. 70

Some have argued that the discoverability of work product actually would produce better preparation. If trial preparation

were freely discoverable by both sides, attorneys would not be able to rely on their opponents’ ignorance of gaps in

preparation. If defects persist, the opponent will be able to take advantage of the defects. Both sides therefore must prepare

thoroughly, knowing that the opponent can discover their omissions. 71

Other pressures within the legal system also encourage thorough preparation. Assuming that an attorney who relies on

borrowed or incomplete preparation will be less successful over time, client pressure will force thorough preparation.

Although one-time litigants may not be able to determine the parameters of thorough preparation, it seems likely that

sophisticated litigants will insist on complete preparation and will abandon counsel who lose cases from inadequate effort.
72 At the same time, law firm financial pressures encourage thorough preparation, at least in firms that bill their clients by

the hour. 73 Within the limits of client tolerance, law firms will engage in [*1530] thorough discovery in their own

economic interest. Furthermore, attorneys have an independent ethical obligation to adequately represent their clients based

on the Model Code of Professional Responsibility and the Model Rules of Professional Conduct. 74

In short, the pressures of the adversary system compel thorough preparation. Even if work product were discoverable,

litigants and their attorneys still would investigate the facts of their cases because there is no clear line between learning

helpful facts and harmful facts. Some litigants, such as insurance companies, are in the business of investigating claims and

do so whether or not litigation is imminent. These litigants certainly would investigate even without work product

protection. Other litigants still would take witness statements, hire expert witnesses, do legal research, formulate trial

strategy, prepare witnesses for trial, and plan voir dire, direct examination, cross examination, and opening and closing

statements. They would do these things because they cannot omit these activities and have any hope of winning a lawsuit.

Although they would prefer to carry on these activities in secret, they would not stop if the secrecy is removed because

there simply are too many forces that require such activities.

b. Work Product Immunity and Adequate Writing

70 See Mitchell, supra note 15, at 438-39.

71 Cooper, supra note 8, at 1280-81; LaFrance, supra note 5, at 368.

72 The ability of the sophisticated client to require thorough preparation is a significant factor to consider because a sophisticated

litigant who provides repeat business and can evaluate its attorneys’ efforts is most likely to create work product. See infra Part III.B.1

& 2 for further discussion of this point.

73 The discovery process has provided a financial bonanza for many large firms:

Litigation may have fueled the extraordinary growth of firms in the 1960s and 1970s. It was the ideal producer of the cash flow needed

to support one- or two-hundred-person law firms. Enormous demands for billable hours were generated by enormous documentary

discovery and depositions. Preparation for discovery, review and analysis of what it produced, and endless motion practice could be

easily divided perfectly among squadrons of young lawyers and used to indoctrinate them into the ways of the firm. Each operation was

comparatively insignificant, yet each demanded considerable skill and intellectual acuity. There were equally large overhead demands

for secretarial assistance, duplicating, and computerized facilities. These requirements matched the economic imperatives of the

mega-law firm -- large cash flow, high capital investment, and, especially, high ratios of associates to partners.

Abram Chayes & Antonia H. Chayes, Corporate Counsel and the Elite Law Firm, 37 Stan. L. Rev. 277, 296 (1985).

74 See Model Code of Professional Responsibility DR 6-101(A)(2) (1980) (″A lawyer shall not . . . [h]andle a legal matter without

preparation adequate in the circumstances.″); Model Rules of Professional Conduct Rule 1.1 (1983) (requiring lawyer to provide

competent representation). One commentator has noted that ″[t]o place so much emphasis on the efficacy of the work product immunity

in encouraging adequate preparation is very close to arguing that the professionalism demanded by the Code of Professional

Responsibility is observed only so long as the work product immunity forces lawyers to do their own work.″ Wells, supra note 10, at

688.
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In Hickman, the Supreme Court was concerned that if work product were discoverable ″on mere demand, much of what

is now put down in writing would remain unwritten.″ 75 The fear was that even if attorneys still did an adequate amount

of preparation, they would not adequately document that preparation: interviews would remain untranscribed, facts would

remain unrecorded, legal research would not be reduced to writing, and trial plans would remain an idea in the [*1531]

mind of the litigator. Writing things down, however, already is encouraged by powerful forces in the litigation process. Thus

the problem again is whether an opponent’s ability to discover work product would be a strong enough force to counteract

the natural tendency to commit things to writing. An analysis of the realities of modern litigation shows that the forces

impelling attorneys to write things down are much stronger than any deterrent effect of discovery. 76

Attorneys memorialize information and mental impressions for a number of reasons. First, attorneys record some

information so that if a witness later changes his testimony, the witness’ prior statement can be used to impeach. Witness

statements are crucial to case preparation because they bind witnesses to a particular version of the facts. 77 Attorneys will

record even a bad statement for damage control. Statements containing both helpful and unhelpful information also will

be recorded in their entirety because omission of any unfavorable aspects destroys the usefulness of statements for

impeachment purposes. 78 Moreover, at early stages of investigation, it will not always be entirely clear which information

is helpful and which is not, so censorship on such grounds seems unlikely. 79 Second, attorneys record information because

they simply cannot remember all of the important facts and legal points about all of their cases. A busy litigator cannot try

cases without committing to writing at least an outline of voir dire plans, opening statement, and witness questions. Third,

attorneys record information because the nature of modern law practice means that the person taking a statement, doing

legal research, or strategizing for trial often is only one among many and may not be the person who calls the shots or who

will try the case. Important information and strategy must be recorded in order to survive personnel changes and

hierarchical decisionmaking structures. 80 Fourth, some of this writing also will be protected by the attorney-client privilege

[*1532] and needs no additional blanket of work product immunity to prevent discovery.

c. Work Product Immunity and Sharp Practices

The Supreme Court in Hickman also predicted that if work product were discoverable ″sharp practices would inevitably

develop in the giving of legal advice and in the preparation of cases for trial.″ 81 The Court did not describe the behavior

it feared, but commentators have suggested some possibilities. Attorneys may remove unfavorable material from their files

and fail to produce the documents. 82 Alternatively, attorneys may stuff their files with irrelevant or misleading documents,

hoping that their adversaries will be unable to find the truly useful information or will rely on misinformation. 83

75 Hickman, 329 U.S. at 511.

76 See, e.g., Frank H. Easterbrook, Insider Trading, Secret Agents, Evidentiary Privileges, and the Production of Information, 1981

Sup. Ct. Rev. 309, 362 (″It is unlikely that Upjohn’s general counsel would have abandoned note-taking in the future if Upjohn had lost

its case.″).

77 Fleming James, Jr., Civil Procedure § 6.9, at 206 (1965); Cooper, supra note 8, at 1277-78; LaFrance, supra note 5, at 367; Waits,

supra note 9, at 333; Wells, supra note 10, at 690.

78 James, supra note 77, § 6.9, at 206; Tackabery, supra note 61, at 808; Wells, supra note 10, at 690.

79 Waits, supra note 9, at 333.

80 Id.

81 Hickman, 329 U.S. at 511.

82 Gardner, supra note 62, at 269; Mitchell, supra note 15, at 426.

83 Mitchell, supra note 15, at 426; see also Edward W. Cleary, Hickman v. Jencks: Jurisprudence of the Adversary System, 14 Vand.

L. Rev. 865, 869 (1961) (stating that ″false statements or misleading briefs or memoranda might be inserted in the file [to mislead] the

opposition″); Cooper, supra note 8, at 1276 (also noting the use of misleading and false documents).
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Few commentators have taken the sharp practices claim seriously. 84 Although there may be some reason to fear that

attorneys will lie or will evade requests in order to avoid discovery of work product, this is true of all discovery. 85

Attorneys already must produce for opponents reams of material, some of which is helpful to the opponent and much of

which is expensive to compile. 86 And discovery of work product would not create the first incentive to engage in deceptive

practices -- certainly clients have always resisted turning over valuable information to litigation opponents.

Are attorneys more likely to lie with respect to work product than with respect to other discovery? To answer this question,

we need to examine the forces that might lead an attorney to adopt sharp practices solely with regard to work product. We

are dealing with three types of hypothetical misbehavior: failing to produce relevant information, producing large quantities

of unnecessary data in order to [*1533] hide important information, and producing false information in order to mislead

an opponent. 87 Both of the latter two practices are as tempting with the work product immunity as without it. Counsel and

client who so desire can either ″overproduce″ or include red herring documents. Attorneys can mislead opponents through

conversation, pleadings, 88 or manufactured documents. The current rules do not deter a party from producing more than

is required, so a party wishing to deluge or to mislead an opponent can do so under the current rules. 89 The need to disclose

work product would not appear to increase the incentive to overproduce or to mislead, unless it is easier for an attorney

to manufacture misleading work product than to manufacture misleading client documents.

The temptation to fail to produce discoverable work product may be stronger. 90 Even though the temptation already exists

with regard to any harmful information, and clients are not happy with producing harmful information for the opponent,

it is conceivable that clients may be even more unhappy with producing harmful information that was created by their

attorney and paid for by the client. Whether this incremental increase in disinclination to produce unfavorable information

is a significant one is ultimately an empirical question that cannot be answered under the present system. There is nothing

unique, however, about work product unless two things are true: (1) attorneys are less honest with regard to discovery of

their own work product than with regard to other discoverable information; and (2) attorneys as a group are less honest than

their clients. 91 In the absence of these two conditions, nothing justifies a rule stifling the information flow in order to

prevent attorneys from being dishonest -- even if attorneys are, in fact, less enthusiastic about turning over their work

product.

Moreover, there are some institutional forces that counteract whatever increased tendency toward dishonesty a rule

allowing discovery [*1534] of work product would create. One is the availability of discovery sanctions. 92 Another is the

possibility of disciplinary action if the attorney violates the professional codes. 93 If these sanctions work to compel

attorneys to produce non-work product, they should compel attorneys to produce work product.

Even assuming some attorneys will be dishonest and withhold work product, the total information available to the trier of

fact still will be greater without work product immunity. Work product immunity guarantees a denial of information in order

84 See, e.g., Cooper, supra note 8, at 1276; Developments, supra note 13, at 1028.

85 Special Project, supra note 16, at 787.

86 Attorneys produce enormous amounts of material as they are required to disclose relevant facts and law. Unlike lawyers, whose

work product is protected, clients must cooperate with ″all manner of intrusions by the opposing side.″ Wells, supra note 10, at 692.

87 Id.

88 For example, a litigant may plead claims or defenses that she does not intend to pursue (within the limits of Fed. R. Civ. P. 11),

or, in a jurisdiction that allows liberal amendments to pleadings, may defer pleading a claim or defense until the last moment in order

to cut down on an opponent’s preparation time.

89 See Brazil, supra note 59, at 854 (″’Discovery is trial by avalanche of documents. . . . I bombard opponents with mounds of

information and see if they will wade through it.’″).

90 Wells, supra note 10, at 692.

91 Id.

92 See Fed. R. Civ. P. 37.

93 See Model Rules of Professional Conduct Rule 3.4 (1983) (prohibiting unfair conduct toward opposing counsel and party).
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to prevent speculative behavior; we allow all work product to be hidden because some people might wrongfully refuse to

produce it. I suspect that most litigants would prefer to risk the sharp practices and gain at least a possibility of acquiring

the information.

Finally, the sharp practices argument somewhat assumes that attorneys have privacy interests more important than those

of their clients. The attorney claims, however, are legitimate only to the extent that they further the needs of the client and

the judicial system. ″A plumber may also have a desire to have some of his work done in private, without a fear that others

may discover the fruits of his efforts. However, the interest of the homeowner in unclogged drains is not sufficiently

powerful to create a plumbing ’work product.’″ 94 A rule that protects attorney lying and evasion at the expense of the

search for truth is a rule that protects plumbers, and dishonest ones at that.

d. Work Product Immunity and Surprise

In Hickman, neither the majority opinion nor Justice Robert Jackson’s concurring opinion argues that the work product

doctrine is necessary to preserve a litigant’s opportunity to surprise witnesses or opponents. On the contrary, the majority

notes that ″[m]utual knowledge of all the relevant facts gathered by both parties is essential to proper litigation. . . . The

deposition-discovery procedure . . . reduc[es] the possibility of surprise.″ 95 Some commentators, however, see the

preservation of surprise as essential to the proper functioning [*1535] of the adversary system, and work product immunity

as essential to surprise. 96 In considering the surprise factor, it is important to distinguish between ordinary work product,

such as witness statements, and opinion work product, such as trial strategy.

In advocating surprise in connection with ordinary work product, commentators generally envision the use of prior

statements or other impeaching information to force a witness to testify truthfully:

[S]ecrecy permits surprise, and surprise is a potent weapon for separating truth from falsehood. The honest person, so the

reasoning runs, has no fear of surprise, since he knows the truth. The dishonest may be discredited by sudden and

unexpected confrontation. If, however, the dishonest witness knows the truth in advance, he will lie. Thus, full discovery,

by dispelling secrecy, serves only to insulate dishonesty from exposure. 97

This belief, however, overlooks several important points. First, surprise confrontation may discredit the truthful as well as

the untruthful witness. Witnesses’ memories are rarely perfect, and surprising a witness with a small discrepancy from an

earlier statement may make even a truthful witness appear to be untruthful. 98 Second, under the current Federal Rules the

witness herself is entitled to a copy of her statement, 99 so that a witness who wishes to shape dishonest testimony in a way

that matches or explains an earlier statement already can do so simply by requesting a copy of that statement. This rule also

means that litigants have access to their own statements and to the statements of friendly witnesses who will cooperate.

Litigants are denied access, however, to those statements most likely to be helpful -- prior statements of the opponent and

unfriendly witnesses. Third, there are techniques other than surprise for ensuring witness truthfulness. The most important

is cross-examination, which generally [*1536] does not rely on surprise for success. 100 Rather, cross-examination works

94 John W. Gergacz, Attorney-Corporate Client Privilege 7-11 (2d ed. 1990).

95 Hickman, 329 U.S. at 507.

96 See, e.g., Cooper, supra note 8, at 1275 (″[T]he adversary system of litigation cannot function in an atmosphere of complete candor

. . . .″); see also Kane, supra note 55, at 130-31 (explaining how work product immunity is essential to the preservation of the adversary

system).

97 LaFrance, supra note 5, at 369.

98 Or, the earlier statement may have been transcribed inaccurately, making the witness who was unfairly surprised by the statement

look dishonest on the witness stand. Id.; Wells, supra note 10, at 701-02.

99 Fed. R. Civ. P. 26(b)(3).

100 See Wells, supra note 10, at 702. See generally Kenney F. Hegland, Trial and Practice Skills in a Nutshell 50-82 (1978) (explaining

various methods of cross-examination, none of which requires surprise as an element).
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because the attorney leads the witness down a path of true answers that, in turn, require the answer the questioner desires.
101 A witness’ knowledge of his or her own prior statements and other relevant facts will not impede this process.

The discovery of opinion work product would undermine a different kind of surprise, according to some commentators. The

fear is that it would warp the adversary presentation of evidence necessary to truth-seeking. 102 This argument overlooks

two realities of modern litigation. First, a truly effective strategy, one that relies on credible evidence and arguments about

reasonable inferences to be drawn from that evidence, would not lose its force because an opponent knew about it ahead

of time. Moreover, discovery also would mean that an attorney would learn the strategy of her opponent. 103 If there are

weaknesses in the strategy that the opponent can discern, the truthseeking process is not served by allowing the weak

strategy to escape rebuttal because it comes as a surprise. 104 Second, much trial strategy already is disclosed to the

adversary as part of the pretrial process. Increasingly, federal and state judges order parties to summarize their factual and

legal contentions, agree to undisputed facts, list witnesses and summarize their testimony, and list exhibits -- all as part of

a pretrial conference procedure. 105 New procedures such as summary jury trials also encourage the early revelation of

traditional work product. 106 These developments change the issue from one of surprise to one of timing and degree of detail

of disclosure. 107 These issues can be [*1537] addressed with specific rules -- they do not, however, justify the current

expansive ban on the discovery of work product.

e. Work Product Immunity and Issue Freezing

″Some commentators view Hickman and the work product immunity as a way to avoid issue freezing . . . .″ 108 Arguably,

discovery of work product might lock an attorney into a particular position with regard to the facts or law of the case. The

concern is that once a legal theory has been discovered, the attorney might be reluctant to modify or retreat from it for fear

of appearing uncertain or bringing about impeachment with the earlier answers. 109

It seems unlikely, however, that the disclosure of work product really would cause much harmful issue freezing. Attorneys,

faced with such discovery requests, would ″almost certainly err on the side of caution by disclosing even the most remotely

applicable theories.″ 110 And the bench and bar would recognize the need for a litigant to change her position as discovery

101 See Wells, supra note 10, at 702.

102 See Cooper, supra note 8, at 1275.

103 See LaFrance, supra note 5, at 360-61 (″Both sides have a reciprocal right to the other’s trial preparations. Thus the only item lost

through discovery is the benefit of surprise. But while surprise may cause one side to emerge victorious, it hardly seems essential or

valuable in a system which seeks, not victors, but the truth.″) (footnote omitted).

104 See id. at 368.

105 See infra notes 279-84 and accompanying text; see, e.g., Fed. R. Civ. P. 16; Tex. R. Civ. P. Ann. r. 166 (West Supp. 1991). See

generally J. Skelly Wright, The Pretrial Conference, 28 F.R.D. 141 (1960) (explaining pretrial procedures of a routine case).

106 See Strandell v. Jackson County, 838 F.2d 884, 888 (7th Cir. 1988).

107 As one commentator argues:

it would be surprising in the extreme if a party were ordered to prepare a verbatim statement of the questions to be put to each witness

and the anticipated replies, or to divulge cross-examination plans. Likewise, it would be clearly improper to order disclosure of the

arguments to be used to persuade the factfinder to draw particular conclusions of fact from the evidence at trial.

Cooper, supra note 8, at 1296.

108 Wells, supra note 10, at 697.

109 Gardner, supra note 62, at 272 n.301; Wells, supra note 10, at 697-98; see also James & Hazard, supra note 48, § 5.12, at 258

(explaining undesirability of tying attorneys down to particular theories at an early stage).

110 Wells, supra note 10, at 699; see also Cooper, supra note 8, at 1291 (explaining increased preparation by attorneys to meet

anticipated issues); Warren H. Smith, Comment, The Potential for Discovery of Opinion Work Product Under Rule 26(b)(3), 64 Iowa
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progressed and would most likely liberally allow amendments to pleadings and discovery responses until a reasonable time

before trial. 111

As long as flexibility is built into the system, the discovery of pure legal theories and of contentions mingling fact and law

can serve to narrow the issues in the lawsuit and to shape the controversy between the parties.

[T]he fact that discovery of legal theories may often accomplish nothing does not justify its prohibition. The possibly small

measure of accomplishment must be weighed against the ordinarily slight burden imposed. . . . As long as a great deal of

flexibility is allowed in deviating [*1538] from the issues developed in discovery -- and probably the only appropriate

limitation is one of willful bad faith -- the benefits of obtaining a preliminary, even though tentative, specification of issues

weigh in favor of allowing discovery. 112

Thus the concern about issue freezing reveals itself to be primarily a timing issue. The feared vice is not that issues will

be frozen, but that they will be frozen too soon, deterring parties from adapting their legal theories to fit their evolving

understanding of the underlying facts. These timing issues can be resolved with a timing rule, one that allows responses

to be modified and allows trial courts discretion to postpone the need to answer certain discovery requests until a later stage

of the proceedings. 113 Timing issues alone cannot justify a total prohibition of discovery of work product.

2. Protection of Attorneys

The arguments discussed above claim that work product immunity ensures the proper functioning of the adversary system.

A second group of arguments claims that work product immunity is necessary to protect attorneys. 114 This group of

arguments divides into three kinds of claims: first, work product immunity is necessary to protect attorney reputation or

the ″tone″ of the legal profession; second, work product immunity is necessary to avoid attorneys testifying during

discovery or trial; and third, attorneys have a proprietary interest in their work that is infringed by discovery of work

product. For some, all of these arguments are categorically unpersuasive because they put the selfish interests of attorneys

above the truth-seeking function of the adversary system. 115 In addition, each is inherently flawed.

[*1539] a. Work Product Immunity and the Legal Profession

The majority opinion in Hickman spoke of work product disclosure having a ″demoralizing″ effect on the legal profession.
116 Similarly, Justice Jackson’s concurring opinion expressed great concern for the ″welfare and tone of the legal

profession.″ 117 Unspoken, but underlying both opinions, is a suggestion that the discoverability of work product might

L. Rev. 103, 116 (1978) (noting that even ″conscientious″ attorneys will need to change their positions as facts develop and should not

be bound by initial statements).

111 See sources cited supra note 110.

112 Cooper, supra note 8, at 1293.

113 See id. at 1290; see also infra text accompanying notes 279-87 for a discussion of rules addressing timing concerns.

114 Hickman, 329 U.S. at 515 (Jackson, J., concurring).

115 Arguably, anytime such a claim is made by a attorney it should be viewed with suspicion:

The extent to which the profession’s personal or economic interests have influenced the scope of confidentiality rules can never be

known. Yet their mere existence leads one to wonder whether the attorney-drafters of the strict codes -- perhaps even unintentionally --

have overemphasized the systemic justifications for confidentiality or undervalued the social benefits of less restrictive rules.

Fred C. Zacharias, Rethinking Confidentiality, 74 Iowa L. Rev. 351, 361 (1989) (footnote omitted) (discussing attorney-client privilege);

see supra Part II.A.1 for arguments tying attorney self-interests to the adversary system’s search for truth.

116 Hickman, 329 U.S. at 511.

117 Id. at 515 (Jackson, J., concurring). Justice Jackson seemed concerned primarily with the problem of the attorney forced to become

an impeaching witness, discussed below. His comments about ″tone and morale,″ however, have caused some courts to focus on these

concerns. See, e.g., Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 487 F.2d 480, 483 (4th Cir. 1973) (″Hickman’s overriding
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have unfortunate consequences for the legal profession because it would damage the legal profession’s reputation with

outsiders.

Perhaps in 1947 the legal profession was held in high public esteem. 118 Today, with public opinion of attorneys very low

and attorney jokes rampant, 119 the legal profession’s reputation is not likely to be significantly damaged by making work

product discoverable. Moreover, even if at the time of Hickman the legal profession conformed to the model of the

″gentleman’s club,″ in which certain behavior (such as prying into the private thoughts of another member of the bar)

simply was not done, 120 that ″tone″ of the profession [*1540] already has disappeared. 121 Today, ″Rambo″ tactics affect

litigators’ lives daily. 122 Finally, even if discovery of work product would harm attorney reputation, the needs of the legal

system are more important. The self-perceived needs of the legal profession cannot survive when they are detrimental to

society as a whole. 123 The ″unseemliness″ argument is mere rhetoric and should be ignored. 124

b. Work Product Immunity and Attorney Witnesses

In Hickman, Justice Jackson expressed great concern that the disclosure of work product would force the attorney to

become a witness. 125 More specifically, Justice Jackson feared this scenario: (1) the attorney interviews a witness and

reduces his recollection of the witness’ statement to writing; (2) the attorney is forced to supply opposing counsel with a

copy of his interview notes during discovery; (3) at trial, the witness testifies in a way that differs from the attorney notes;

(4) the witness is impeached with the attorney’s version of the witness’ statement; and so (5) the attorney may need to

concern is that the lawyer’s morale be protected as he performs his professional functions . . . .″); In re Doe, 662 F.2d 1073, 1078 (4th

Cir. 1981) (quoting Duplan for its concern with attorney morale).

118 Glenna Whitley, Why We Love to Hate Lawyers, D Magazine, May 1991, at 47, 48 (suggesting that in the past ″our natural

abhorrence of attorneys was tempered somewhat by those images of lawyers who stood for noble, high-minded causes″).

119 A few examples:

(1) Q: ″How do you know when a lawyer is lying?″

A: ″His lips are moving.″

(2) Q: ″What do you call a busload of lawyers at the bottom of the ocean?″

A: ″A good start.″

(3) Q: ″What’s the difference between a dead skunk on the road and a dead lawyer on the road?″

A: ″There are skid marks in front of the skunk.″

(4) ″A lawyer was informed by St. Peter that it was time for him to die. ’But St. Peter,’ said the lawyer, ’I’m only 38 years old!’ ’That’s

strange,’ replied St. Peter, ’according to your time sheets you’re 72.’″

120 Wells, supra note 10, at 695.

121 See Robert K. Wise, The Lawyer-Witness Rule: A Comparison of a Lawyer’s Ability to be Both a Witness and an Advocate Under

the Texas Code of Professional Responsibility and the Texas Disciplinary Rules of Professional Conduct, 31 S. Tex. L. Rev. 651, 660

n.27 (1990).

122 See Stephanie B. Goldberg, Playing Hardball, A.B.A. J., July 1, 1987, at 48 (defining and discussing ″hardball″ litigation tactics);

Robert P. Lawry, The Central Moral Tradition of Lawyering, 19 Hofstra L. Rev. 311 (1990) (discussing the ethical challenges in being

a lawyer); Gary Taylor, Texas Sets Its Sights on ″Rambo,″ Nat’l L.J., July 31, 1989, at 3 (discussing the problem of overly aggressive

litigators in Texas).

123 A good example of this phenomenon is found in the now-defunct ban on attorney advertising. See Wells, supra note 10, at 695-96;

see also Bates v. State Bar, 433 U.S. 350 (1977) (striking down an attorney advertising ban); ABA Canons of Professional Ethics Canon

27 (1936) (banning attorney advertising).

124 Cooper, supra note 8, at 1275; Wells, supra note 10, at 696.

125 Hickman, 329 U.S. at 517 (Jackson, J., concurring).
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testify, either to restore his own credibility (disagree with the witness’ version and impeach the witness) or to rehabilitate

the witness (explain how both versions are really consistent, or how inaccuracies crept into his written account). 126

Although this scenario is undesirable, it is a problem more imaginary than real. First, the chance of the situation arising

can be decreased dramatically by having non-attorneys, or attorneys who will not act as trial counsel, interview the witness

and record the notes. Alternatively, the attorney can tape-record conversations with [*1541] witnesses. 127 A third

possibility is to depose important witnesses. Any of these approaches will keep the attorney off the stand if impeachment

becomes necessary.

More important than these devices, adequate trial preparation should remove the risk of a witness testifying differently from

his previous statement. Justice Jackson’s scenario imagines the situation in which an attorney interviews a friendly witness,

turns his attorney notes over to opposing counsel, and then puts the witness on the stand and is surprised by different

testimony. In preparing that friendly witness for deposition or trial, however, the attorney who took the notes still has those

notes and, furthermore, knows that the opponent has the notes. The attorney can go over his notes with the witness, and

the witness will be familiar with its contents. It seems extremely unlikely that in this situation the witness will testify in

a way that differs from the attorney’s version of the witness’ statement. If the witness does testify differently, but, upon

being shown the attorney notes, agrees that the original statement is correct, there still is no need for the attorney to testify.

It is only if the witness persists in testifying differently from the statement recorded in the attorney’s notes that the attorney

might need to testify.

If the witness whose statement was taken by the attorney is a hostile witness, opposing counsel most likely will prepare

the witness to testify. Again, that attorney will have a copy of the statement as will the attorney who took the statement

originally, so it remains unlikely that the witness’ testimony will deviate from the statement. If the testimony becomes more

favorable to the attorney who took the statement, that attorney will have no desire to impeach the witness. Opposing

counsel may impeach, but she probably will do so using the statement, not by calling as a witness the attorney who took

the statement. If the testimony becomes less favorable to the attorney who took the statement, the attorney who took the

statement can impeach the witness with the statement without taking the witness stand. It is in this situation, further, that

it is best to have either a deposition, a tape-recorded statement, or a statement taken by another attorney or investigator in

the event the discrepancy is important enough to warrant [*1542] impeaching. Proper advance planning can eliminate

almost entirely the attorney testimony problem.

In addition, it must be noted that the legal community is not as worried about attorney witnesses as it once was. Originally,

the rule against attorney testimony was an evidentiary matter. Because a party could not testify on his own behalf, the

party’s agent, the attorney, could not do so either. 128 Many modern courts and evidentiary codes reject the idea that a party

or an attorney is not a competent witness. 129 Instead, an attorney’s ability to serve as a witness is analyzed in light of

professional ethics. As an ethical issue, the attorney witness prohibitions derive from the interests of the client, the interests

126 See id. (Jackson, J., concurring).

127 This option may not have been feasible in 1947, but with easy access today to small but technologically advanced recording

devices, it is an option that must be recognized.

128 See 6 John H. Wigmore, Evidence in Trial At Common Law § 1911, at 774 (James H. Chadbourne rev. ed. 1976) (as early as 1846,

attorney disqualified because he was too closely identified with his client); American Bar Association/The Bureau of National Affairs,

Lawyers’ Manual on Professional Conduct § 61:503 (1984) [hereinafter Manual on Conduct] (″The rule originated in the law of evidence

as a corollary to the general principle that neither a party nor one aligned in interest with a party is competent as a witness on the party’s

behalf.″); see also Will v. Comprehensive Accounting Corp., 776 F.2d 665, 676 (7th Cir. 1985) (attorney cannot be both witness and

counsel unless attorney withdraws as counsel before testifying), cert. denied, 475 U.S. 1129 (1986).

129 See, e.g., Universal Athletic Sales Co. v. American Gym, Recreational & Athletic Equip. Corp., 546 F.2d 530, 539 (3d Cir. 1976)

(stating that it is well-settled that a lawyer is competent to testify on behalf of his client).
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of the opposing party, 130 and the interests of the public. 131 Today, a modern evaluation of these concerns has led to an

attorney witness rule that permits attorney testimony more frequently than before. 132

[*1543] Under modern codes of ethics, therefore, an attorney may sometimes both serve as advocate and testify to impeach

a witness without violating any ethical rules. If the attorney’s testimony would be helpful to the client, it will be subjected

to a balancing test to determine whether the attorney should be disqualified. 133 If on balance the prejudice from

disqualification would outweigh the prejudice to the opponent, representation and testimony will be allowed. 134 If the

attorney’s testimony would be harmful to the client, the extent of the conflict becomes the key issue. The attorney may be

allowed to testify, and the client can waive the conflict. 135 In some jurisdictions, the disqualification is personal to the

attorney witness, and other attorney in the firm may continue to represent the client. All of this goes on even with the

existence of the work product immunity. Thus the discoverability of work product may create new instances in which

attorney testimony would be desired, but it will not create a new phenomenon -- attorneys already can testify.

Because attorneys do have the right to testify under certain circumstances, the current work product rule produces uneven

results. If discrepancies exist between witness statements and trial testimony, they will be brought to light only occasionally.

If the statement rather than the trial testimony favors the attorney who took the statement, the attorney, having a copy of

the statement, may use it to impeach the witness. 136 If the testimony rather than the earlier statement favors the attorney

who took the statement, it never will be mentioned. Opposing counsel, deprived of the statement by the work [*1544]

product doctrine, will not have the statement and will not be able to impeach the witness with its contents. The current rule

therefore makes it more likely that self-serving, improved witness testimony will be offered without any controls

whatsoever.

c. Work Product Immunity and Proprietary Interest

130 In more genteel times, concern for the opponent centered on the gentleman attorney’s reluctance to cross-examine opposing

counsel, preferring to defer to one another as a matter of professional courtesy. Wise, supra note 121, at 660 n.27. But see supra Part

II.A.2(a), discussing the demise of the ″gentlemen’s era″ and the change in the ″tone″ of the legal profession.

131 See Wise, supra note 121, at 659-61.

132 Contrast, for example, DR 5-102 and DR 5-101 of the Model Code of Professional Responsibility with Rule 3.7 of the more

recently created Model Rules of Professional Conduct. The Model Code allowed attorney testimony on contested issues only if refusal

″would work a substantial hardship on the client because of the distinctive value of the lawyer or his firm as counsel in the particular

case.″ Model Code of Professional Responsibility DR 5-101(B)(4) (1981). The newer Model Rule deletes the ″distinctive value″

requirement and invokes a balancing test between the interests of the client and the interests of the opposing party, resulting in fewer

disqualifications. See Model Rules of Professional Conduct Rule 3.7(a)(3) & cmt. (1983).

Further, the new Model Rule allows one attorney in a firm to act as advocate and another attorney in the same firm to be a witness in

the same case unless doing so creates a substantial conflict of interest between attorney and client. Model Rules of Professional Conduct

Rule 3.7(b) cmt. (1983). Some jurisdictions go even further, permitting the disqualified attorney to participate in pretrial preparation of

the case so long as the attorney witness does not take an active role at trial. See Tex. Sup. Ct. St. B.R. 3.08(c) & cmt. 8. The attorney

witness thus can engage in activities such as drafting pleadings, motions, and briefs, formulating strategy, and preparing written

discovery.

133 See Model Rules of Professional Conduct Rule 3.7 cmt. 4 (1983); see also Keosian v. Von Kaulback, 707 F. Supp. 150, 155

(S.D.N.Y. 1989) (discussing standard used to disqualify an attorney charged with conflict of interest); Wise, supra note 121, at 670

(similar discussion).

134 See Manual on Conduct, supra note 128, § 51:103-04.

135 See Model Rules of Professional Conduct Rules 1.7 & 1.9 (1983).

136 This kind of impeachment of a witness called by a party may have been impermissible at the time Hickman was decided. Under

the then-existing doctrine of ″vouching,″ a party generally was prohibited from impeaching its own witnesses unless it could show that

the testimony was a surprise. This scenario, therefore, is probably not the one contemplated by Justice Jackson. Today, however, in most

jurisdictions a witness may be impeached by any party, including the party who called the witness. See, e.g., Fed. R. Evid. 607; Tex.

R. Civ. Evid. 607.
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In Hickman, the Supreme Court expressed concern that an attorney’s thoughts ″would not be his own″ if discovery of work

product were allowed. 137 This argument views work product materials as the attorney’s property. This property notion

depends on two questionable assumptions. First, it assumes that work product information originates with the attorney

whose work product will be discovered. This is unlikely, however. Facts are much more likely to originate with the client,

nonparty witnesses, and various tangible evidence than with the attorney. The application of legal theories to these facts,

although more likely to come from the attorney, often stems from publicly available statutes and case law. In addition, legal

theories generally are not protected by existing work product doctrine.

Second, the property notion assumes that the attorney has an economic interest in the work product. This assumption

conflicts with the adversary system’s goal of the disclosure of truth. As Professor Edward H. Cooper notes:

Clearly no one would argue today that a court should be forced to determine a lawsuit on the basis of inadequate

information in order to preserve for one party the advantages gained by luck, skill, or wealth. Discovery itself rests on an

impatient rejection of any assertion of a proprietary privilege to prevail because of unilateral ignorance. 138

The attorney’s argument that she has an economic interest in the information must be rejected.

In addition, the attorney has been paid for producing this work product. The attorney is free to negotiate whatever fee

arrangements the market will bear and is paid accordingly for the work. No extra compensation is due because the work

is shared with someone else. Although clients may have some interest in reimbursement for their [*1545] payment for the

work product, 139 the attorney has negotiated a fee arrangement that provided sufficient incentive for the work to be done

and has received that fee. The attorney is due no additional compensation. 140

B. The Law and Economics Argument for Work Product Immunity

Two recent articles have analyzed the work product doctrine fro the perspective of law and economics. 141 Both articles

treat work product immunity as a kind of property right belonging to the attorney, and both assume that work product

immunity causes more preparation to be done. One article finds this to be unfortunate, whereas the other finds it to be

desirable. Both articles, when closely analyzed, depend on the unverified assumptions about adequate trial preparation

discussed above.

The first article, written by Judge Frank Easterbrook, analyzes evidentiary privileges as intellectual property rights and

finds an inherent tension: 142 a rule allowing information to be used freely, once in existence, may maximize the wealth

of both the users and society. Such a rule, however, would reduce the ability of those who create information to benefit from

it. Easterbrook argues that people would therefore ″create less information and take costly precautions to keep secret what

they do create.″ 143 This, then, is a law and economics version of the ″adequate preparation″ model discussed above, which

argues that work product protection is necessary to prevent open discovery from discouraging attorney preparation. 144

137 Hickman, 329 U.S. at 511.

138 Cooper, supra note 8, at 1274.

139 See, e.g., Ill. S. Ct. R. 201(b) (allowing cost-shifting); cf. Fed. R. Civ. P. 26(b)(4)(C) (allowing fee-shifting for discovery done by

expert witnesses).

140 For additional authorities questioning the proprietary interest claim, see Dale G. Wills, Note, Waiver of the Work Product

Immunity, 1981 U. Ill. L. Rev. 953, 961; Smith, supra note 110, at 115.

141 Easterbrook, supra note 76; Positive Theory, supra note 11.

142 Easterbrook, supra note 76, at 313 (discussing Upjohn Corp. v. United States, 449 U.S. 383 (1981)).

143 Id.

144 See supra Part I.A.1(a); see also Richard A. Posner, The Economics of Justice 244 (1981) (″[T]he attorney-work product doctrine

is, I think, best understood as the use of secrecy to protect the lawyer’s (and hence client’s) investment in research and analysis of a

case.″); Richard A. Posner, Privacy, Secrecy, and Reputation, 28 Buff. L. Rev. 1, 11 (1979) (same).
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[*1546] Furthermore, Easterbrook believes that discouraging preparation would be on the whole beneficial. The bulk of

litigation neither creates legal rules nor influences future behavior; it merely divides the stakes among the parties. Efforts

expended by the parties to influence the stakes division, however, generally are not of benefit to society. 145 Easterbrook

and others posit that parties tend to overinvest in the stakes-dividing function of litigation, 146 and evidentiary privileges

further encourage the overinvestment.

Making it easier for parties to litigation to keep secret the information they generate will induce them to invest more in this

activity. If information creation in litigation is useful principally to divide the stakes, then a stronger evidentiary privilege

may exacerbate the problem of overinvestment while simultaneously -- by denying the tribunal access to evidence --

making the outcome of cases less accurate and reducing the rule-enforcement value of litigation. 147

The second article also analyzes work product as a property right, 148 although its authors believe that work product

immunity encourages not overinvestment but perseverance. The problem, they say, is that attorneys investigating a case

cannot develop only helpful legal theories or facts. Rather, the process of preparing a case for trial requires that attorneys

engage in activities that may produce ″bad″ information as easily as ″good″ information. The authors argue that because

the value of producing bad information is negative, 149 the net value to the party of certain kinds of preparation may be

very low, although the value to society of that preparation being done is very high. Work product immunity, they argue,

is necessary to provide adequate private incentive to investigate. 150 Again, this theory is very [*1547] much like the

traditional argument that work product immunity is necessary to encourage attorney diligence. 151

This argument assumes that, with work product immunity, trial preparation activities have some benefit to the party

investigating in addition to the inherent value of the information. This additional value can have two sources: (1) the value

of having the information when the opponent does not have the information (″secrecy value″); and (2) the value of forcing

the opponent to spend more time and money to acquire the information (″opponent cost value″). By arguing that work

product immunity will encourage additional trial preparation, law and economics theorists are claiming that the secrecy

value and/or the opponent cost value can make investigation worthwhile when, without them, the cost of investigation

would have exceeded the information’s inherent value.

For purposes of illustrating the point, consider the following example. Plaintiff has sued defendant, and defendant is

considering whether to undertake certain trial preparations.

Investigation Cost = A

Inherent Value of Preparation = X

Opponent Cost Value = Y

Secrecy Value = Z

If the inherent value of the preparation X is greater than the investigation cost A, defendant will undertake the trial

preparations regardless of the existence or nonexistence of work product immunity. There already is sufficient incentive for

145 Easterbrook, supra note 76, at 359-60.

146 Id.

147 Id. at 360-61; see also Gordon Tullock, Trials on Trial: The Pure Theory of Legal Procedure 154-58, 359 (1980) (demonstrating

the costs of overinvestment).

148 Positive Theory, supra note 11.

149 This argument overlooks or minimizes the value to a litigant of learning both good and bad information. Unless the litigant has

sole access to bad facts, there is always the danger that the opponent will, on her own, discover those bad facts and use them at trial.

These bad facts can be minimized or manipulated effectively only to the extent the litigant is aware of them. Therefore, there is value

in trial preparation leading to awareness of bad as well as good facts.

150 Positive Theory, supra note 11, at 385-97.

151 See supra Part II.A.1(a).
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the preparations to be done. If the total of the inherent value, the opponent cost value, and the secrecy value [X + Y + Z]

is less than the investigation cost A, defendant will not do the trial preparations, even with the work product immunity,

because the costs exceed the benefits. The theoretical benefit of work product protection, then, exists only in a narrow band

of cases in which the inherent value of the preparation is less than the cost of investigation, but the addition of the opponent

cost value or the secrecy value makes the benefit of the preparation exceed its cost [X < A < (X + Y + Z)]. This will be true

only when the opponent cost and secrecy values are greater than the amount by which the [*1548] investigation cost

exceeds the inherent value of the information [(Y + Z) > (A - X)].

This possibility is comprehensible as a theoretical construct, but, as argued, above, 152 it is inconsistent with the nature of

modern litigation. First, the inherent incentive to prepare for trial is very strong. Second, as work product immunity exists

in theory, it does not allow the suppression of information. Therefore, although secrecy may well exist in practice, 153 in

theory the work product rule does not protect bad facts, so the secrecy value does not even exist in most cases. This means

that the opponent cost value alone must provide sufficient additional incentive for increased trial preparation activity.

When will increasing an opponent’s cost be sufficiently valuable to a litigant that it might motivate additional trial

preparation? Increasing an opponent’s cost is the most valuable when it affects either settlement or an opponent’s ability

to prepare for trial, which in turn is most likely to be possible when there is a marked disparity in resources between the

opponents. If the cost of investigating the information for plaintiff is B, that cost will be the same whoever plaintiff is, but

the value to defendant of imposing that cost on plaintiff varies depending on the effect of that cost on plaintiff. If the cost

is sufficient to pressure plaintiff into a less desirable settlement, or if it is sufficient to detract from plaintiff’s trial

preparation in other areas, Y will be large, and the defendant will benefit substantially. Y therefore is most likely to be an

important factor in cases where one of the litigants has limited resources compared to the cost of thorough preparation. This

most likely will be the case when defendant has either greater resources or significantly lower cost, because defendant must

be able to afford to invest A in the preparation. If the cost of the trial preparation is roughly the same for plaintiff and

defendant [A = B], defendant derives more benefit from spending A and forcing plaintiff to spend A if defendant more easily

can afford the expenditure. Alternatively, if the cost of the preparation is much lower for defendant (as, for example, when

defendant can informally interview employees, and plaintiff must undertake formal discovery to secure the same

information), so that B > A, defendant is more likely to be able to [*1549] benefit by spending A and forcing plaintiff to

spend B for the same information.

When work product immunity does permit the protection of secrets, (as, for example, where B is so high that plaintiff

cannot undertake the discovery), the question becomes when this secrecy value will be sufficiently large to motivate

additional trial preparation. Secrecy is of the greatest value when the information to be kept secret is very imporant and

very helpful to the party who does not have the information. In other words, Z will be high in cases in which defendant

has the power to hide bad facts from plaintiff, facts that either would hurt defendant or would help plaintiff. The more

central the fact, and the more harmful to the party wishing to keep it secret, the higher the value of Z.

From the perspective of the party deciding whether to undertake trial preparation, then, there may be a limited number of

situations in which work product immunity will produce at least an incremental increase in trial preparation. Work product

immunity is most likely to encourage further trial preparation in cases where a disparity in resources can be exploited or

where important facts can be kept from the opponent and, therefore, from the trier of fact. But this analysis looks at the

problem solely from the litigant’s perspective. Is this in society’s best interest?

152 See supra text accompanying notes 61-74.

153 See infra text accompanying notes Part III.A.1.
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Some law and economics theorists, like conventional defenders of work product immunity, assume that the additional

preparation is always valuable to society, as opposed to merely valuable to the litigant doing the preparation. 154 This is

debatable. 155 Even if the adversary system for trying cases is accepted without question, the two situations in which

additional preparation is encouraged do not result in a more adversarial presentation of evidence. In the opponent cost

[*1550] scenario, the cost of discovery leads either to a warped settlement or to damage to one party’s ability to prepare

for trial. In the secrecy scenario, the trier of fact never gains access to the bad facts. 156 In neither case is the truth-seeking

function of the adversary system furthered by the litigant’s increased trial preparation.

Even if the additional preparation has some redeeming social value, that value must be weighed against the cost to society

of allowing the protection. 157 Those costs include the duplication of effort in the production of information and the

suppression of information from litigants and the trier of fact. 158 Part III of this Article explores the nature of those costs

and argues that the costs are both substantial and unequally distributed.

III. THE COST OF WORK PRODUCT IMMUNITY

Part II of this Article demonstrated that work product immunity is not necessary to accomplish the goals sought by its

proponents. More importantly, work product immunity imposes significant costs on the legal system and on litigants. First,

work product immunity hides some information, makes other information available only in a less useful form or at greater

cost, and increases costs generally by rewarding early and extensive attorney involvement in the process of dispute

resolution. Further, work product immunity aids repeat institutional defendants at the expense of individual plaintiffs.

Institutional defendants can structure their business so as to create work product, and they benefit from complexity and

discovery fights. By [*1551] contrast, the suppression of information caused by work product immunity is more damaging

to plaintiffs who usually bear the burden of proof. In instances in which protection would work more evenhandedly, work

product immunity tends to disappear. Finally, work product immunity costs society in duplicated efforts, repeated disputes,

skewed case outcomes, and overuse of attorneys. The combination of these costs indicates that the work product doctrine

154 See Positive Theory, supra note 11, at 385, 388, 393. The authors argue that work product protection is necessary to provide

sufficient private incentive to investigate bad facts and admit that work product protection suppresses information (and therefore

encourages the investigation). But they claim that somehow this suppressed information leads to the socially desirable result of more

accurate case outcomes. They therefore apparently assume that although both sides are allowed to hide relevant facts, both sides do

ultimately learn all relevant facts, albeit at greater expense. It seems, as discussed in the text, that this final assumption is inconsistent

with the remainder of their theory, for the ability to hide bad facts is of very little value if we must assume that the adversary ultimately

will learn those bad facts.

155 See Easterbrook, supra note 76, at 359-61; see also infra Part III.C for a discussion of the burden imposed on society by additional

preparation in anticipation of litigation.

156 See Easterbrook, supra note 76, at 360-61.

157 To continue the analysis suppose that:

Value to society of the increased preparation = D

Cost to society of duplicative investigation = B

Cost to society of decreased information to trier of fact = E

Cost to society of accuracy of case outcome = F

Despite the value of work product immunity to defendant, from the standpoint of the judicial system, work product should be continued

only if D > [B + E + F].

Note that this determination is wholly different from a determination of whether the additional preparation is worthwhile for defendant.

Neither defendant’s cost of investigation A nor the benefit to defendant of the additional preparation X (or [X + Y + Z]) is a relevant

variable in calculating the social benefit of the work product doctrine. Too many analysts of work product, however, simply equate the

benefit to defendant with the benefit to the judicial system.

158 Law and economics writers acknowledge that these costs exist. See, e.g., Easterbrook, supra note 76, at 362; Positive Theory, supra

note 11, at 393.
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needs serious reconsideration.

A. The Costs of Work Product Immunity to the Parties

In theory, the work product immunity does not hide facts. Rather, it protects attorney thought processes while still requiring

that facts be disclosed. In operation, however, the result of work product immunity is that information never reaches the

party seeking discovery or the trier of fact, or, alternatively, that the information the party receives is in less useful form

or at a higher cost.

1. Work Product Immunity and the Suppression of Relevant Information

Despite some claims to the contrary, 159 many commentators believe that the work product doctrine results in the

suppression of relevant information. 160 These intuitions are supported by empirical data. 161
[*1552] There are a number

of reasons that work product protection might result in the suppression of relevant information. A party seeking discovery

may be unaware of the existence of information embodied in work product. 162 Sometimes, this may be due in part to the

″silent assertion″ of the privilege. 163 Thus the holder of information makes and rules on its own objection to discovery,

and the party seeking discovery may never know that the information exists in order to pursue it in nonprotected form. A

discovering party’s lack of awareness of information also may be attributable to opposing counsel’s evasiveness coupled

with a work product claim. 164 When a holder of information uses work product immunity to protect information in one

form, and then evades attempts to discover the information in non-privileged form, the result easily may be that the

information will never be discovered. 165 The combination of the work product claim and less than completely candid

answers may be misleading at best. 166 Sixty-one percent of the attorneys surveyed by the American Bar [*1553]

159 See, e.g., Developments, supra note 13, at 1033-37 (explaining that, by conducting an independent inquiry, an attorney should be

able to learn all of the facts the opposing side possesses). Furthermore, ″[w]hen one party is in a better position to know the source from

which relevant facts may be derived, moreover, the Federal Rules appear to afford alternative means to redress the balance without

offending the work-product doctrine.″ Id. at 1034.

160 See, e.g., Cooper, supra note 8, at 1282 (″[T]he price of protecting lawyers against the folly of reliance on the other side . . . is

a rule which denies discovery of factual information . . . .″); John J. Kennelly, Discovery -- From the Standpoint of Plaintiffs, 18 Forum

150, 163 (1982) (″It is increasingly apparent that in some instances the high-sounding cliches pertaining to ’work product’ and

’attorney-client privilege,’ when analyzed, are employed to cover up relevant evidence.″).

161 See Wayne D. Brazil, Views from the Front Lines: Observations by Chicago Lawyers About the System of Civil Discovery, 1980

Am. B. Found. Res. J. 219; see also Brazil, supra note 59, at 833 (An American Bar Foundation study of 180 Chicago area attorneys

from many different kinds of practices and sizes of firms asked whether privileges or statutory protections, including work product, but

excluding attorney-client privilege, had ever made their discovery more difficult or caused them not to uncover or pursue information.

The study found that these privileges, of which work product was the most common, had impeded discovery in 10% of all the attorneys’

cases, and that more dramatically, the privileges impeded discovery in 50% of the cases handled by attorneys whose median case size

was $ 1,000,000 or more.).

162 Wells, supra note 10, at 685.

163 See Brazil, supra note 161, at 224 (defining ″silent assertion″ as ″withholding information in response to discovery requests . . .

without informing the discovering party either that additional information exists or that the party responding to the discovery is claiming

that the information is protected against disclosure by a privilege.″).

164 See David L. Shapiro, Some Problems of Discovery in an Adversary System, 63 Minn. L. Rev. 1055 (1979) (providing examples

of the difficulty of learning facts and the existence of unarticulated work product claims).

165 Indeed, another finding of the American Bar Foundation study was that many lawsuits are terminated with serious information

gaps. The study found that 25% of smaller, less complicated lawsuits are terminated (by settlement or trial) with at least one party

believing it knows something of significance about the case that other parties have not discovered. More than half of the larger, more

complex cases are closed with at least one party believing it knows something of significance that opposing parties do not know. One

of the reasons for the knowledge gap is the effect of discovery privileges. Brazil, supra note 161, at 234.

166 For example, in a case arising out of a car wreck, in answering interrogatories, defendant stated that he had given a statement to

the investigator for his insurance company and quoted the statement as:
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Foundation complained about evasive tactics. 167 One remarkably frank attorney noted that ″[t]he purpose of discovery is

to give as little as possible so [your opponents] will have to come back and back and maybe will go away or give up.″ 168

Every attorney surveyed said that, at some point in time, evasive responses had impeded his discovery. 169 A discovering

party, failing to ask exactly the right question in exactly the right words to force a revelation of the information, may never

manage to gain access to the relevant information. 170

Work product immunity also may result in one-sided access to information when the party seeking discovery lacks the

money to duplicate its opponent’s work product. In this situation, the party may be completely aware of its opponent’s trial

preparation but cannot afford access to that information on its own. 171 For example, a plaintiff may not be able to afford

to interview numerous far-flung witnesses or to depose each witness individually if the witnesses are the defendant’s

employees who refuse to give informal statements voluntarily.

Work product immunity also may hide another kind of information: the processes by which an opponent’s facts have been

developed. Knowledge of these processes may be crucial to evaluating the credibility of the opponent’s ″facts.″ Professor

D. Christopher Wells gives a dramatic example: ″In proving that monkeys can be taught to speak English, for example, the

fact that the scientist rehearsed a particular script with them may be of no great relevance. In proving that monkeys

unvaryingly speak the truth, however, such a fact may be crucial.″ 172 Work product protection, however, makes the

scientist’s rehearsal undiscoverable, and the reliability of our witness-monkeys cannot be assessed thoroughly. To take a

more ″legal″ example, consider the deponent who has given a prior statement about a case to one of the parties, or to that

party’s insurer or investigator. The fact [*1554] that a deposition can be taken and questions asked will be used as an

indication that no facts are hidden by withholding the earlier statement. Without access to that statement, however, the

discovering party cannot tell whether the deposition testimony differs from the earlier statement. 173 The discovering party

also may miss relevant areas of questioning that would have been suggested by the statement.

The same problem arises when a discovering party tries to learn information about the witness’ preparation for the

deposition. Opposing counsel may have selected certain documents for the deponent to study in preparation for the

″The driver in front of me appeared to be slowing down so I was trying to pull into the right lane. As I was fully over into the other

lane the car ahead of me suddenly stopped and the left front of my car contacted the rear of the car that was stopped in front of me.″

A. Harold Frost, The Ascertainment of Truth by Discovery, 28 F.R.D. 89, 94 (1960). When plaintiffs later got a copy of the actual

statement, they learned that the statement actually said:

″The driver in my lane in front of me appeared to be slowing down so I was trying to pull into the right hand lane. As I was pulling

over into this other lane, I misjudged the car in front of me and the left front of my car struck the right rear of that car stopped in the

left hand lane in front of me.″

Id. at 94-95.

167 Brazil, supra note 59, at 829.

168 Id. at 829.

169 Id. at 835.

170 See, e.g., David A. Binder & Paul Bergman, Fact Investigation 341-42 (1984) (″[O]pposing counsel who are perfectly adept at

surviving in a complex world may be suddenly overwhelmed by purported ambiguities in the simplest of questions. For example, in one

notorious case an attorney did not produce a ’letter’ from an expert because he did not consider it an ’interim report.’″).

171 Waits, supra note 9, at 314.

172 Wells, supra note 10, at 686 n.45.

173 See Waits, supra note 9, at 315-16. Nor can the litigant discover the earlier statement because of the possibility of a discrepancy

unless the litigant has some other evidence of the discrepancy. Id. at 316 n.64.
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deposition. This selection easily may help shape the deponent’s testimony. 174 Nevertheless, discovery of this selection

process has been denied on the basis that the selection process reflects the attorney’s mental processes, even though none

of the documents themselves contain work product. 175

Work product immunity could be used even to prevent a discovering party from learning whether its opponent has fully

complied with existing discovery requests. In Shelton v. American Motors Corp., 176 the defendants used the work product

doctrine to prevent the plaintiff’s attorney from asking the defendant’s in-house counsel whether everything responsive to

the plaintiff’s discovery requests had been produced. 177 Again, the work product doctrine kept the discovering party in the

dark, allowing suppression of information that might have led to the discovery of other potentially relevant documents.

When information is suppressed during discovery, its ultimate fate depends on whether it is helpful to the party holding

the information or harmful to the party holding the information. If the case is settled, [*1555] the information probably

never will be disclosed. If the information is helpful to the party claiming work product immunity, that party can wait until

trial and produce the information (perhaps with suitable dramatic flourish) as a surprise to its opponent. Trial by ambush

is resurrected by virtue of work product protection. If the information is harmful to the party holding the information, it

will never see the light of day. The party with the information will not present it to the trier of fact, and the adversary system

will not function effectively because the fact-finder is deprived of relevant information.

2. Work Product Immunity and the Disclosure of Information in Less Useful Form

The work product doctrine admittedly denies parties access to certain documents. Its proponents claim, however, that the

substantial equivalent of the information contained in these documents is discoverable if a party properly frames its

discovery request. Sometimes, however, even a carefully worded request can retrieve only information that is less useful.

One common example is the witness statement. In many cases, one party (generally the defendant) takes statements from

the witnesses to an incident soon after the incident occurs. These statements are taken when the events are fresh in the

witnesses’ minds. They may be taken from potential plaintiffs, from neutral witnesses, and from witnesses allied with the

potential defendant. In many cases, these statements will be held protected as work product 178 because they are taken by

a representative of a party in anticipation of litigation. Other parties to the lawsuit will be denied access to these statements

on the theory that the ″substantial equivalent″ of the statement is available by interviewing or deposing the witnesses. 179

Such interviews and depositions, however, often are taken weeks, months, or even years after the incident. The witnesses’

recollections may have weakened over time or may have been enhanced or shaped by intervening conversations [*1556]

with opposing counsel. Yet the original statements may remain unavailable to discovering parties. 180

The notion of the substantial equivalent of information also can result in information that is less helpful substituting for

the original, more helpful source. Even if a party demonstrates that she is unable to obtain the same information from the

174 Other kinds of witness preparation also may shape a deponent’s testimony. In the American Bar Foundation study, 95% of the

responding attorneys said that the way they had prepared a client or witness to be deposed had resulted in other parties not learning

something of arguable significance during the deposition. Brazil, supra note 59, at 819.

175 Sporck v. Peil, 759 F.2d 312, 315-19 (3d Cir.), cert. denied, 474 U.S. 903 (1985).

176 805 F.2d 1323 (8th Cir. 1986).

177 Id. at 1329. The court in Shelton used the work product doctrine to prevent the plaintiff’s attorney from compelling the defendant’s

in-house counsel to answer questions concerning the existence of specific documents relevant to the litigation because the court believed

that the attorney’s selective recollections of specific documents would reveal her thought processes. Id.; see also James Julian, Inc. v.

Raytheon Co., 93 F.R.D. 138, 144 (D. Del. 1982) (same).

178 See cases cited supra note 35, holding that witness’ statements can be work product.

179 See, e.g., Brennan v. Engineered Prods., 506 F.2d 299 (8th Cir. 1974) (stating that counsel should try to obtain own statement from

witness); United States v. Chatham City Corp., 72 F.R.D. 640 (S.D. Ga. 1976) (stating that counsel must interview potential witnesses

before seeking opponent’s witness statements).

180 Some courts find that a later interview is not the substantial equivalent of a contemporaneous statement and allow discovery. Others

allow discovery only if the discovering party shows that the witness in question was unavailable to the discovering party for a substantial
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same person, a court will deny a discovery request if it decides that another source provides substantially equivalent

information. 181 For example, if the plaintiff is seeking information regarding a traffic accident that gave rise to plaintiff’s

lawsuit, the police report of the accident may be considered the substantial equivalent of reliable eyewitness testimony. 182

Thus a report, filtered through an intermediary scrivener and made for the purpose of criminal investigation, substitutes for

a witness statement -- a statement that is essentially a verbatim account, probably more comprehensive in scope, and taken

for purposes of the lawsuit in question.

Another common situation in which information is available only in less useful form arises when one party to the lawsuit

has some kind of computerized litigation support system, such as a computerized data base or computerized index to

relevant documents. 183 This may involve full-text storage of documents or may include only document summaries or

indexes. 184

An example can illustrate the way in which the work product doctrine serves to make more useful computer data

unavailable to the [*1557] discovering party when less useful hard copy can be produced. In an antitrust suit, In re IBM

Peripherals, 185 the plaintiffs filed interrogatories asking whether IBM had recorded in a computer system the documents

plaintiffs had demanded in other written discovery. IBM responded that its attorneys had developed a computerized trial

support system and contended that the system contained documents as well as summaries of some of the requested

documents. 186 The trial court found that the system reflected IBM attorney mental impressions and thought processes in

a way that would not lend itself to segregation of the protected information and so denied access to the computer system.
187 Assuming that plaintiffs did have access to all of the data contained in the IBM computer system, plaintiffs were not

denied ″facts.″ The facts they were given, however, were in much less useful form. In the interest of protecting attorney

thought processes in selecting or abstracting the documents, or in the interest of protecting the money a party spent in

creating the data base, the discovering party is left with information that is available in theory, but unavailable in fact (or

available only after a long and costly search) because of the difficulty of finding relevant data in a huge volume of

documents.

One commentator gives the following example of the disadvantage to a litigant denied access to a computerized litigation

support system:

During the discovery phase in an antitrust action, the defendant converts all of its business records, including pricing

announcements, from its Midwest marketing department into the database of a computer support system. The plaintiff has

time after the incident. Others treat only statements given within one or two weeks of the incident as contemporaneous. See Special

Project, supra note 16, at 804-06.

181 Id. at 802-03.

182 See id. at 803.

183 K. Rigbaum, Note, Computerized Litigation Support Systems and the Attorney Work Product Doctrine: The Need for Court

Support Against Discovery, 17 Val. U. L. Rev. 281 (1983).

184 See Robert C. Cook & Scott O. Reed, Discovery of Computerized Litigation Support Systems, 33 Trial Law. Guide 38, 38-39

(1989). For general information concerning discovery of computer systems, see C. J. Poirier, Gary C. Robb & Joel R. Mosher,

Computer-Based Litigation Support Systems: The Discoverability Issue, 54 UMKC L. Rev. 440 (1986); Philip J. Schworer, Problems

Arising from the Creation of a Computer-Based Litigation Support System, 14 N. Ky. L. Rev. 263 (1987); Richard M. Long, Comment,

The Discovery and Use of Computerized Information: An Examination of Current Approaches, 13 Pepp. L. Rev. 405 (1986); Rigbaum,

supra note 183, at 201.

185 5 Computer L. Serv. Rep. (Callaghan) 878 (N.D. Cal. 1975).

186 Id. at 878-79.

187 Id. at 859. This finding was despite plaintiffs’ statement to the trial court that ″’we don’t want their work product. We want them

to use their work product, though . . . and to the extent that would facilitate their production of documents responsive to our requests,

it should be used.’″ Friedman, supra note 42, at 1475 n.49 (1981) (citing the Pretrial Hearing Transcript of In re IBM Peripherals); see

also Manual for Complex Litigation Second § 21.446, at 60 n.79 (1986) [hereinafter Manual] (suggesting that computer systems that will

not be introduced into evidence will be protected as work product). But see also United States v. American Tel. & Tel. Co., 642 F.2d

1285, 1300-01 (D.C. Cir. 1980) (allowing intervention to raise work product claim for computerized litigation support system).
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alleged that the defendant maintains its market position by lowering prices below cost (predatory pricing) and needs

documentary support for the allegation. The plaintiff asks for all pricing announcements from the defendant’s Midwest

marketing department. The defendant responds by producing [*1558] one million documents, while only one hundred of

them indicate predatory pricing. 188

It will take the plaintiff months or years and a substantial amount of money to sift manually through the voluminous

materials. If, however, the plaintiff could discover the defendant’s computer support system, it might take only minutes to

locate the needed documents. 189

Under current law, the computer support system undoubtedly will be considered work product. 190 The discovering party

can try to get access to the computer system by claiming that it has substantial need of the system and cannot, without undue

hardship, obtain its substantial equivalent. Many courts, however, hold that financial inability of the discovering party to

obtain manually the needed information does not show undue hardship, nor does the fact that the computer system will

expedite proceedings show substantial need. 191 To the extent that a compute system is considered opinion work product,

even a showing of substantial need and undue hardship will be insufficient to allow production to opposing counsel. 192

The work product immunity, under these circumstances, leaves the discovering party with access to the information only

in less helpful form. 193

3. Work Product Immunity and Information Available Only at Greater Cost

Sometimes information in documents protected by work product immunity can be obtained only a greater cost in time and

money. Work product immunity raises costs for at least three reasons. First, [*1559] when a document is protected by work

product immunity, the discovering party must undertake its own duplicative discovery to learn the same information. Even

supporters of the work product doctrine admit that work product immunity results in duplication of efforts. 194 Examples

of these added costs are numerous. A party denied a witness statement must instead undertake its own independent

interview of the witness. If the witness will not voluntarily make a statement, the party must resort to the vastly more

expensive procedure of taking the witness’ deposition. 195 A party denied the use of an opponent’s litigation support system

must spend (if it can afford to do so) the time and money to develop its own independent system. 196 A party denied access

to a document often must use multiple waves of discovery, including interrogatories, depositions, requests for admission,

and document production requests to ferret out the information contained in that protected document. In these situations,

188 Rigbaum, supra note 183, at 285-86.

189 Id. at 286. For a discussion of the advantages of computerized support systems generally, see Steven J. Olson & Leon R. Goodrich,

Litigation Support Systems -- Present Status and Future Use, 11 Forum 832 (1976).

190 Manual, supra note 187, § 21.446, at 60 n.79; Long, supra note 184 at 409-10.

191 See Friedman, supra note 42, at 1485-86.

192 See id. at 1487.

193 Some commentators have suggested that litigation support systems should be discoverable in at least certain circumstances,

especially when one litigant is financially unable to duplicate its opponent’s system. See, e.g., Edward F. Sherman & Stephen O. Kinnard,

The Development, Discovery, and Use of Computer Support Systems in Achieving Efficiency in Litigation, 79 Colum. L. Rev. 267

(1979). These suggestions, although motivated by considerations of policy, are not consistent with the courts’ work product decisions

in other areas and so might require an amendment of the federal rules to achieve even the limited discoverability of computer systems

advocated by the authors. See Friedman, supra note 42, at 1488-89.

194 See, e.g., Positive Theory, supra note 11, at 393 (″A party must often incur duplicative costs to produce the same information that

the opponent is normally entitled to suppress.″).

195 A deposition requires, at minimum, filing a notice of deposition with the court and serving it on other parties to the lawsuit. If the

witness is not a party or under the control of a party, the witness will have to be subpoenaed. Taking a deposition also requires paying

a court reporter, a cost that will run easily into the hundreds of dollars. Furthermore, if the witness chooses to fight the subpoena, the

cost of getting the information also will include the costs of litigating the motion to quash.

196 See supra text accompanying notes 188-93.
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and in others, the information ultimately may be available to the discovering party, but it clearly is available only at a higher

cost.

Second, in order to discover information protected as ordinary work product, a discovering party must show that she has

substantial need for the information and that she is unable to obtain the substantial equivalent of the information without

undue hardship. 197 Courts require the discovering party to go to great lengths to make this showing. It is not enough for

a party to allege substantial need and undue hardship. The party actually must try, but fail, to obtain the information

contained in requested documents. 198 A party seeking work product to impeach a witness must ″show a strong possibility

that the materials requested will in fact impeach the witness;″ this, too, imposes costs on the discovering party. 199 This need

for unsuccessful [*1560] efforts at duplication or for proof of discrepancies imposes a cost in both time and money on the

party seeking discovery. 200

Third, disputes about what should be classified as work product increase the parties’ cost of discovery. When litigants claim

that material is protected by the work product rule, a party will be able to discover that material only by filing a motion

to compel discovery, frequently accompanied by a brief and frequently requiring an evidentiary hearing. Even if the

document ultimately is provided, erroneous claims of work product immunity increase the discovering party’s cost of

obtaining the information. The vagueness of the work product doctrine itself exacerbates this third problem. The application

of the work product doctrine requires a balancing of values as well as adjudication of disputed facts. This in turn has

resulted in a work product doctrine of great complexity, and complex doctrines tend to engender more fights. 201 The lack

of clarity about the parameters of work product immunity and its exceptions encourages litigation, making the doctrine one

of the most litigated discovery exemptions. 202

The problem also is exacerbated by many attorneys’ willingness to use discovery for tactical purposes. For example, eighty

percent of the attorneys surveyed in the American Bar Foundation poll stated that gaining time or slowing down part or

all of an action had been a factor affecting their use of discovery tools, including asserting technical or questionable

objections to discovery. 203 Seventy-seven percent of the attorneys also indicated that their desire to impose ″’work burdens

or economic pressure’″ on another party or attorney affected [*1561] their discovery behavior, 204 such as asserting

objections to discovery. 205 One attorney commented that ″by being an obstructionist you can avoid providing about 80

percent of the information because it’s expensive for [an] opponent to go to court to compel discovery.’″ 206

197 See, e.g., Fed. R. Civ. P. 26(b)(3).

198 Special Project, supra note 16, at 801.

199 ID. at 802.

200 This higher cost will not provide the key to unlock the suppressed information. Most courts hold that the cost to the discovering

party of obtaining information is not a sufficient showing of substantial need or undue hardship. See Gergacz, supra note 94, at 7-47 to

-48; Special Project, supra note 16, at 810; Developments, supra note 13, at 1036. For cases adopting this approach, see, e.g., In re LTV

Sec. Litig., 89 F.R.D. 595, 616 (N.D. Tex. 1981) (finding that even if cost to discovering party, unless prohibitive, is very high, this alone

is not showing of substantial need or undue hardship).

201 See Waits, supra note 9, at 322. Complexity also tends to favor wealthier litigants. ″[A]s the process becomes more complex,

increasingly it can be used effectively only by players who can deploy the resources to play on the requisite scale.″ Marc Galanter,

Reading the Landscape of Disputes: What We Know and Don’t Know (and Think We Know) About Our Allegedly Contentious and

Litigious Society, 31 UCLA L. Rev. 4, 45-46 (1983).

202 4 James W. Moore, Jo D. Lucas & George J. Grotheer, Jr., Moore’s Federal Practice P26.63[1], at 26-310 (2d ed. 1991); see also

Cooper, supra note 8, at 1318 (stating that litigation over witness statements wanted for purposes of impeachment forms ″the largest body

of [discovery] case law″).

203 Brazil, supra note 59, at 852 & n.99.

204 Id. at 856-57.

205 Id. at 856.

206 Id.
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The combination of an amorphous doctrine, adversarial attorney behavior, and the potential importance of work product

materials make disputes about work product protection inevitable. And the mere fact of having to litigate the discoverability

of the information, even if the information ultimately is held to be discoverable, increases the cost of that information to

the discovering party.

B. The Comparative Impact of Work Product Immunity

The preceding Section of this Article demonstrated that the work product doctrine imposes costs on the litigants: (1) the

cost of making some information unavailable; (2) the cost of making other information available only in less useful form;

and (3) the cost in time as well as in money of requiring duplicative investigation and preparation and of litigating work

product issues. These costs are substantial, especially when balanced against the insignificant benefits of the work product

doctrine. 207 The problem, however, is even worse because these costs are not distributed evenly across litigant groups.

Protection of work product tends to favor institutional litigants, 208 especially repeat litigants, at the expense of individual

litigants, and it tends to favor defendants at the expense of plaintiffs. 209

[*1562] This proposition seems intuitively true because institutional defendants have a superior ability to structure their

dealings so as to create more work product, and they benefit more from delay. In addition, because plaintiffs have the

burden of proof, they are more likely to be harmed by a denial of access to information. Various empirical data support these

intuitions. Finally, this uneven effect is exaggerated by the parameters of the work product doctrine and particularly by

recent developments that compel the disclosure of certain ″work product-type″ information as part of a pretrial conference

or pretrial order.

1. The Theory of the Benefits of Work Product Immunity to Institutional Defendants

For purposes of analyzing the comparative impact of work product protection, it is helpful to divide litigants into two

groups: ″one-shotters,″ claimants who have only occasional recourse to the courts, and ″repeat players,″ parties who are

engaged in many similar litigations over time. 210 Typically, repeat players have a number of advantages as litigants. First,

repeat players have greater ability to structure future transactions so as to build an appropriate record. Second, repeat

players tend to have advantages of expertise, greater access to specialists, economies of scale, and lower start-up costs for

any given case. Finally, repeat players can litigate for rules as well as for immediate gains. 211 In other words, they can

benefit by spending an amount of money disproportinate to the value of a particular lawsuit because they stand to gain in

future lawsuits from the rules made in the first suit. 212

Take an example: In a personal injury case involving an allegedly defective product, the individual plaintiff has been

involved unexpectedly in a litigation-creating event. She may be a person of limited means, and she has no established

207 See supra Part II, demonstrating the insignificant benefits of protecting work product.

208 By the term ″institutional litigants,″ I include private organizations such as corporations and partnerships as well as government

entities. I also include litigants who are nominally individuals, such as doctors in medical malpractice claims, but who are actually

represented by insurance companies and their attorneys. The involvement of the insurance company carries with it the benefits of the

insurance company’s experience as a repeat litigant.

209 In the context of major commercial litigation with large, equally wealthy institutions on both sides of the docket, the impact of

work product may be more even. Institutional commercial litigation plaintiffs may not be as disadvantaged by work product immunity,

although the fact that they carry the burden of proof still may cause them to be more disadvantaged than institutional defendants. In many

other kinds of litigation, however, such as personal injury, professional malpractice, products liability, consumer fraud, civil rights,

employment discrimination, and even certain kinds of antitrust and securities claims, a smaller one-shot litigant plaintiff will be facing

a larger repeat litigant defendant (including insurers of nominally one-shot defendants) and thus will be at a significant disadvantage.

210 Galanter, supra note 12, at 97.

211 See id. at 98-100.

212 See id. at 100. Also, the larger number of cases in which repeat players are involved makes it possible for them to adjudicate and

to appeal (as opposed to settling) only those cases that they regard as most likely to produce favorable rules.
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machinery for investigating or resolving the problem. If seriously injured, she may be medically [*1563] unable to pursue

her claim for some time after the injury. When the litigation begins, she has little or no knowledge of the facts other than

her own use of the product and her own injuries. On the other hand, the institutional defendant who manufactured the

product already may have a staff or insurer trained in investigating consumer complaints and problems with its products.

The manufacturer (or its insurance company) need only assign an existing employee to investigate the case, thus keeping

its start-up costs low. It also benefits from existing in-house expertise with regard to the product and detailed knowledge

about the development, design, and manufacture of the product, before it even begins an individual investigation of the

plaintiff’s case. Whatever the costs of the investigation, the repeat litigant can spread those costs over multiple cases of

multiple plaintiffs injured by the same product. 213 All of this provides an advantage and means that the manufacturer will

have a potentially invaluable wealth of information about the case.

An institutional defendant who can plan for the occurrence of claims such as the plaintiff’s has still another advantage. It

can structure its investigation to maximize the chances that its investigations will be held to be work product and thus

shielded from discovery. 214 For example, the manufacturer may have a policy of always calling its attorneys immediately

on learning of an injury, so that any ensuing investigation can be said to have been done under the attorney’s direction. This

makes it more likely that a court will find the investigation to have been done in anticipation of litigation. 215 Further, the

manufacturer can leave a paper trail intended to demonstrate that it meets all the requirements of the work product rule.

The manufacturer also [*1564] can choose to litigate the work product issue whatever its expense, again able to spread

that cost over multiple lawsuits. It also can choose to litigate cases that are most likely to produce pro-work product rules.

As a class of litigants that is most likely to do early, extensive investigation, repeat litigants are the primary beneficiaries

of that portion of the work product doctrine that protects the embodiment of such investigations from discovery. 216

Defendants can benefit not only from actual work product protection, but also from the ability to fight about work product

protection and thus delay the ultimate resolution of the lawsuit. Defendants can benefit from delay both by postponing the

necessity to pay the plaintiff and by increasing the chances that the passage of time will impair the quality of evidence and

make it more difficult for the plaintiff to meet her burden of proof. 217

Finally, those with established power in society tend to appear, in many cases, in court as defendants. 218 At the outset of

a lawsuit, these same defendants mostly likely have the bulk of relevant information without the need to do discovery, while

plaintiffs tend not to have such information. Furthermore, defendants also are less likely to find themselves in a position

of having to extract evidence from opponents to prove any affirmative defenses. 219 When work product immunity results

in the plaintiffs’ inability to secure information, however, it has a disproportionate impact on plaintiffs because plaintiffs

usually have the burden of proof.

213 A manufacturer of a product that may injure a large number of persons in the same or similar ways can benefit from this kind of

cost-spreading. For example, the manufacturer of a car tha unexpectedly shifts gears, the manufacturer of a birth control device that

injures its users, or the manufacturer of a punch press that injures a number of workers all can anticipate multiple lawsuits raising the

same legal and factual issues. Although the facts of a particular plaintiff’s injuries may vary, certain issues such as the defectiveness of

the product and the adequacy of any warnings given will remain largely the same from case to case.

214 Institutional defendants also have a greater ability to structure their affairs so as to shield information through the attorney-client

privilege, especially in a jurisdiction taking a ″subject matter″ approach to privilege in the corporate setting. The impact of corporate

attorney-client privilege, however, is beyond the scope of this Article.

215 See Special Project, supra note 16, at 847; Robert H. Oberbillig, Note, Work Product Discovery: A Multifactor Approach to the

Anticipation of Litigation Requirement in Federal Rule of Civil Procedure 26(b)(3), 66 Iowa L. Rev. 1277, 1291-93 (1981).

216 See Waits, supra note 9, at 324-25.

217 See Thomas W. Church, Jr., Jo-Lynne Q. Lee, Teresa Tan, Alan Carlson & Virginia McConnell, Pretrial Delay: A Review and

Bibliography 12-13 (1978) [hereinafter Pretrial Delay].

218 See 23 Charles A. Wright & Kenneth W. Graham, Jr., Federal Practice and Procedure: Evidence § 5422, at 674 (1980).

219 See id. Even when an institutional litigant appears as a plaintiff suing an individual defendant as, for example, when a corporation

sues an individual on a debt, the institutional litigant already tends to have the information needed to prove its case. Contrast this with

the situation of an individual injured by a defective product who needs to discover extensive information about the way in which the

product was designed, manufactured, and distributed in order to prove her case.
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[*1565] 2. Evidence Supporting the Theory that Institutional Defendants Benefit from Work Product Immunity

The theoretical analysis of the structure of American lawsuits in the previous Section suggests that the costs of the work

product doctrine are borne primarily by individual plaintiffs. There is evidence to support this belief. Some evidence comes

from defendants’ behavior, some from empirical studies of discovery and discovery abuse, and some from a survey of work

product case law.

First, it appears that institutional defendants and their attorneys believe that they benefit from work product protection. 220

Defendants and defense attorneys as a group have been vocal in their defense of the work product doctrine. Some

insurance-oriented journals, for example, represent the work product doctrine to be virtually essential to the maintenance

of civilization as we know it. 221 Companies with the potential to be repeat defendants also figure prominently as amici

curiae in cases defending or expanding work product protection. In Shelton v. American Motors Corp., which defined an

attorney’s selection of relevant documents as work product, 222 the parties filing amici briefs included the Motor Vehicle

Manufacturers Association of the United States, the Defense Research Institute, Inc., and thirty-one of the largest

corporations in the United States. 223

Empirical research regarding discovery behavior also supports a belief that defendants benefit from disputes regarding the

work product doctrine. Although the studies do not tie certain behaviors exclusively to work product, they do provide

evidence that institutional [*1566] litigants and defendants are more apt to use doctrines such as the work product doctrine

to strategic advantage 224 and are more likely to benefit from delay and from discovery disputes. 225 The Civil Litigation

Research Project found that the amount of time parties were forced to spend on discovery fights correlated directly with

their success ratio 226 and that the impact on plaintiffs was different from the impact on defendants. 227 For plaintiffs, the

longer a case lasts, the lower the ratio of recovery to fees. 228 In cases in which an above average amount of time must

be spent on discovery and discovery disputes, the plaintiff also recovers less in relation to the amount at stake in the lawsuit.

220 See, e.g., Cooper, supra note 8, at 1325 (″It may not be unduly cynical to surmise that lawyers who believe that they or their clients

typically have superior means of obtaining witness statements will tend to oppose discovery . . . .″).

221 See, e.g., Kane, supra note 55, at 130 (author, whose biographical sketch notes that his ″entire practice has been in the field of

insurance law,″ stating that ″the real bulwark and strongest hope for the preservation of the adversary legal system lies in the concept

of the attorney’s work product″).

222 Shelton v. American Motors Corp, 805 F.2d 1323, 1329 (8th Cir. 1986).

223 These corporations were Aluminum Co. of America, American Cyanamid Co., Atlantic Richfield Co., Bethlehem Steel Corp.,

Celanese Corp., Chevron Corp., The Coca-Cola Co., Dart & Kraft, Inc., Deere & Co., Delta Air Lines, Inc., The Greyhound Corp.,

Hershey Foods Corp., IBM Corp., Kraft, Inc., Lukens, Inc., Mobil Corp., Monsanto Co., National Steel Corp., Owens-Illinois, Inc., PPG

Industries, Inc., RCA Corp., Reynolds Metals Co., Robertshaw Controls Co., Sears, Roebuck & Co., Texaco, Inc., Texas Instruments,

Inc., Transtechnology Corp., TRW, Inc., U.S. Steel Corp., Westinghouse Electric Corp., and Westvaco Corp., Cook & Reed, supra note

184, at 54-55.

224 A different study demonstrates that some defendants’ resistance to discovery often is unfounded, either because of a mistaken belief

in the existence of a privilege or because objections are being used for strategic purposes such as delay and harassment. The Federal

Judicial Center studied cases in which discovery had been a problem. They learned that in cases in which the discovery disputes stemmed

from resistance to discovery, 54% of the plaintiffs’ motions to compel discovery were granted, although only slightly more than 7% of

the defendants’ motions for protective order were granted. Joseph L. Ebersole & Barlow Burke, Discovery Problems in Civil Cases 44-47

(1980).

225 For example, the American Bar Foundation study found that ″attorneys who spent 50 percent or more of their time representing

large corporate clients . . . were likely to have used discovery to ’gain time’ in 30 percent (median) to 46 percent (mean) of their cases,″

although attorneys who got most of their work from individual clients ″used discovery for purposes of delay in only 10 percent (median)

to 26 percent (mean) of their cases.″ See Brazil, supra note 59, at 852-53. Similarly, ″attorneys who committed 75 percent or more of

their time to defendants’ matters″ said the hope ″to ’gain time’ had affected their discovery in 28 percent (median) to 39 percent (mean)

of their cases; those figures were 15 percent (median) and 27 percent (mean) for the group of predominantly plaintiffs’ lawyers.″ Id. at

853.

226 See David M. Trubek, Austin Sarat, William L.F. Felstiner, Herbert M. Kritzer & Joel B. Grossman, The Costs of Ordinary

Litigation, 31 UCLA L. Rev. 72, 81, 114-17 (1983) (study of 1649 civil cases in federal and state courts).
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229 For defendants, however, if a defense attorney spends a greater than average amount of time on discovery, the

defendant’s success ratio increases. 230 Furthermore, one study found that plaintiffs tend to suffer not only financially but

emotionally the longer the duration of a lawsuit, although institutional defendants do not. 231

[*1567] These statistics support an inference that defendants are in a position to benefit from disputes about work product.

Not surprisingly, therefore, the statistics also indicate that defense attorneys are more likely than plaintiffs’ attorneys to use

discovery disputes to gain an advantage over their opponents. 232 A survey of reported work product case law, in both

federal and state courts, 233 shows that a clear majority of work product disputes arise out of defendants’ resistance to

providing information to plaintiffs. A noticeable percentage of these cases stems from the work product claims of insurance

companies. 234 These statistics, because they are incomplete, are impressionistic rather than scientific, but they appear to

be consistent across jurisdictional lines and to occur both in jurisdictions following the [*1568] federal model and in states

adopting a variant approach to work product protection.

These data support the theory, described in Section 1 above, that repeat institutional litigants and defendants are in a better

position to create work product, to benefit more from the substantive application of the work product doctrine, and to

benefit more from litigating work product issues than plaintiffs and individual litigants.

3. The Disappearance of Post-Filing Work Product Immunity

227 Id. at 112-19.

228 Id. at 112.

229 Id. at 113, 116.

230 Id. at 119. The large law firms representing institutional defendants also benefit from discovery disputes. See Chayes & Chayes,

supra note 73, at 295-96.

231 See Paul R. J. Connolly & Saundra Smith, The Litigant’s Perspective on Delay: Waiting for the Dough, 8 Just. Sys. J. 271, 276-77

(1983).

232 Studies have found significant differences between plaintiffs and defendants in the deliberate use of delay. See Pretrial Delay, supra

note 217, at 12 (concluding that ″[p]arties to a lawsuit do not suffer equally from delay. In fact . . . civil . . . defendants may have

considerable [advantage] to gain from protracted court processing.″).

233 Data from reported cases, of course, can represent only a small portion of the disputes about work product. Many jurisdictions do

not report trial court decisions where most of the day-to-day decisions about work product are made. Even those jurisdictions, such as

the federal courts, that do report trial court opinions report only some disputes about work product. To a large extent, then, the appellate

case law represents only those disputes that were important enough to one of the parties to generate an appeal or interlocutory review

through some kind of discretionary writ. Nevertheless, these reported cases do indicate some interesting trends in the use of work product

claims.

234 For example, of the 69 cases cited by Moore’s Federal Practice to illustrate work product issues arising after the 1970 amendments

to the Federal Rules of Civil Procedure, 52 arise out of defendants’ work product claims, and only 17 arise out of plaintiffs’ work product

claims. The same trend appears at the state level. For example, of 12 reported work product cases in Louisiana decided under its current

work product statute, 11 involved defendants claiming work product; 7 of those cases involved insurance companies. In Rhode Island,

of 6 reported cases involving work product, 5 involved defendants claiming work product; and at least 4 of those cases involved

insurance companies. In Pennsylvania, following the adoption of its new work product rule, of 9 reported work product cases, 7 involved

work product claims by defendants and 2 by plaintiffs; 3 of the cases involved work product claims by insurance companies. In Texas,

there are 23 reported cases from 1987 through June of 1989 involving work product claims. Of these, 22 involved work product claims

made by defendants; at least 13 of these involved work product claims by insurance companies.

The data discussed above come from an original survey, and the results are on file with the author and the Virginia Law Review

Association. Because of the large volume of work product cases, both in the federal courts and at the state level, I do not claim to have

read all of the existing cases. Rather, the results noted here represent an incomplete informal survey generated by reading treatises, case

annotations to the relevant discovery rules, and by searching LEXIS for cases referring to work product, trial preparation, or the discovery

rule in issue. The data are sufficiently consistent to convince me that, at least at the level of reported cases, work product claims by

defendants will outnumber work product claims by plaintiffs in any American jurisdiction.
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Before information can be protected as work product, it must have been developed in anticipation of litigation. Once an

actual lawsuit is under way, all parties usually will be represented by counsel, all of whom will busily generate work

product. One would think, therefore, that work product protection would operate evenhandedly at least in the area of

post-filing opinion work product. The parameters of the work product doctrine, changes in discovery practice, and the

advent of the modern pretrial order, however, have limited much of the evenhanded portions of work product protection.

Where the work product doctrine would tend to provide similar protection for all litigants, it is nonexistent or diluted.

Further, its dilution has come in ways that tend to benefit defendants more than plaintiffs.

Proponents of work product immunity argue that the doctrine is necessary to protect the attorney’s thought processes, yet

much of an attorney’s thought process is now discoverable. First, work product has been defined so that it does not protect

a party’s legal theories. 235 Thus a form of attorney thought process in which work product protection would operate

evenhandedly is not even protected by the work product doctrine. Further, parties must reveal, at least to some extent, their

legal and factual contentions in pleadings. In many jurisdictions, plaintiffs’ pleadings must contain more detail than

defendants’, thereby revealing more of the plaintiffs’ attorneys’ thought processes. 236

[*1569] Moreover, parties can now use interrogatories and requests for admission to ask for facts supporting legal theories

and the application of law to facts. 237 This eliminates what would have been a source of work product protection for

attorneys on both sides. Again, though, the rule tends to operate so as to favor defendants: the questions cannot be too broad

in scope, and a defendant with the advantage of plaintiff’s specific pleading of her legal theory will be better equipped to

draft a discovery request that will be enforced by the court. 238

Finally, although decisions about trial strategy -- who will be called as witnesses, what documents or other demonstrative

evidence will be introduced, what legal and fact issues really will be contested at trial -- still are held to be work product

in some jurisdictions, 239 courts more and more frequently require attorneys to reveal trial strategy as part of a pretrial order.

Increasingly, many trial courts routinely provide for the disclosure of the identity of trial witnesses, frequently with a brief

summary of the facts or issues as to which each will testify, as well as for disclosure of all trial exhibits, statements of legal

theories upon which attorneys will rely, and detailed statements of factual contentions. 240 Judge J. Skelly Wright, in a

discussion of pretrial conferences, notes that judges in routine cases often ″make each side disgorge completely and

absolutely everything about its case.″ 241 In complex cases, Judge Wright indicates that the courts require as to each

proposed finding of fact: [*1570] a list of the witnesses who are going to establish that proposal, together with a summation

of their testimony, together with a list of the documents and an attachment to the proposal of those documents.

235 See Special Project, supra note 16, at 837 (″Legal theories upon which a party intends to rely are not protected as work product.″).

See generally Cooper, supra note 8, at 1284-93 (discussing the reasons for and against allowing discovery of legal theories).

236 In Texas, for example, plaintiffs must plead a ″cause of action,″ giving defendant fair notice of both legal theories and their factual

support. Tex. R. Civ. P. Ann. r. 45 op. of Subcommittee on Interpretation of Rules (West 1979). Defendants, on the other hand, need only

plead a general denial, unless they want to raise certain disfavored defenses such as usury or capacity. See Tex. R. Civ. P. Ann. r. 92-94

(West 1979). Thus the pleadings provide defendant with far more information about the plaintiff’s attorney’s thought process than they

give the plaintiff about the defendant’s attorney’s thought process. Even under the federal system, the plaintiff must plead its claim, and

the defendant need only admit or deny those claims and plead affirmative defenses in a conclusory manner. Fed. R. Civ. P. 8.

237 See, e.g., Fed. R. Civ. P. 33(b) & 36(a).

238 See generally Special Project, supra note 16, at 837-38 (regarding the courts’ preference for focused rather than broad inquiries

about legal theories and facts supporting legal theories).

239 See sources cited supra notes 47-48.

240 See Cooper, supra note 8, at 1328-29.

241 Wright, supra note 105, at 144; see also Richard L. Marcus, Completing Equity’s Conquest? Reflections on the Future of Trial

Under the Federal Rules of Civil Procedure, 50 U. Pitt. L. Rev. 725, 743-45 (1989) (discussing the trend in some cases to require

elaborate pretrial submissions including direct testimony); Robert F. Peckham, The Federal Judge as a Case Manager: The New Role in

Guiding a Case from Filing to Disposition, 69 Cal. L. Rev. 770 (1981) (discussing pretrial procedures in the Northern District of

California).
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Now, that would be as to each and every proposed stipulation of fact; and, of course, with reference to the conclusions of

law, they would be supported by the citations of authority. 242

Thus this kind of trial-strategy opinion work product, which affects different kinds of litigants evenly, essentially is not

protected anymore. Contrast this with ordinary work product arising out of fact investigation, which is more likely to be

held by defendants and still is very much protected. Pro-defendant work product protection is alive and well; evenhanded

work product protection is dying fast. This accentuates the tendency of the work product doctrine to benefit defendants and

institutional litigants at the expense of plaintiffs and individual litigants.

A relatively new development in pretrial procedure also tends to force the revelation of plaintiff work product. Rule 11 of

the Federal Rules of Civil Procedure requires that an attorney signing pleadings ″has read the pleading . . . [and] that to

the best of the signer’s knowledge, information, and belief formed after reasonable inquiry it is well grounded in fact and

is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law.″ 243 An

opponent who questions whether pleadings are supported by facts or law may file a motion seeking sanctions under Rule

11. Empirical research on the application of Rule 11 indicates that it is used most often by defendants challenging plaintiffs’

claims. 244 A plaintiff’s attorney, in defending his or her decision to file and pursue the lawsuit, must reveal the facts known

to the attorney, the nature of the attorney’s ″reasonable inquiry,″ and the attorney’s legal theories in order to avoid Rule

11 sanctions. All of these matters ordinarily would be protected by the work product doctrine, but the benefit of [*1571]

the protection is overcome by the need to protect the attorney and the attorney’s client from potentially gigantic sanctions.
245 Once again, procedural rules operate to eliminate work product immunity in a way that tends to hurt plaintiffs more than

defendants.

C. The Cost of Work Product Immunity to Society

Sections A and B discussed the cost that the work product doctrine imposes on the parties to litigation. The doctrine also

imposes costs on society. 246 First, work product immunity encourages each litigant to prepare for trial completely and

independently. This results in duplication of effort, which imposes costs not only on the litigants who must pay for the

preparation, but also on society. 247 This duplicative expenditure of time and money means that resources are being wasted

on preparation for litigation. 248

Second, work product immunity tends to generate disputes separate from the merits of the case. Empirical data indicates

that work product claims are the most litigated discovery disputes. 249 Forcing the courts to referee these disputes increases

the problems of delay and docket backlog in the trial courts. When a decision about a work product issue requires that the

242 Wright, supra note 105, at 150; see also Fed. R. Civ. P. 16 (pretrial conference rule); Tex. R. Civ. P. Ann. r. 166 (West Supp. 1991)

(same); Manual for Complex Litigation §§ 3.30, 3.60 (5th ed. 1982) (suggesting schedules for filing of pretrial briefs, lists of witnesses,

stipulations of fact, and other information).

243 Fed. R. Civ. P. 11.

244 See Melissa L. Nelken, Sanctions Under Amended Federal Rule 11 -- Some ″Chilling″ Problems in the Struggle Between

Compensation and Punishment, 74 Geo. L.J. 1313, 1328 (1986).

245 See, e.g., Chapman & Cole v. Itel Container Int’l, 865 F.2d 676 (5th Cir. 1989) (sanctions against third-party plaintiff); Smith v.

Our Lady of the Lake Hosp., 135 F.R.D. 139 (M.D. La. 1991) (sanctions against plaintiffs and attorneys totalling $ 323,532.92).

246 Because taxpayers rather than litigants pay the costs of operating the courts, the social and private costs, even when measured

solely in terms of dollars, will diverge. Trubek, Sarat, Felstiner, Kritzer & Grossman, supra note 226, at 78-79.

247 See Easterbrook, supra note 76, at 362; Positive Theory, supra note 11, at 393.

248 See Garrity, supra note 32, at 27.

249 See Moore, Lucas & Grotheer, supra note 202, P. 26.63[1]; Developments, supra note 13, at 1027.
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court conduct an in camera inspection of the disputed documents, 250 or an evidentiary hearing, 251 even greater costs arise.

All these costs are passed on at least partially to the public both in terms of delayed case outcomes and in terms of increased

costs of administering the judicial system.

[*1572] Third, as noted above, certain institutional defendants have the ability to structure their behavior in a way that

maximizes work product protection. 252 This behavior often will include the increased use of attorneys (including use of

attorneys to do work that could be done just as well by lay persons), making attorneys central to the dispute resolution

process even before a case is filed. 253 The cost of additional attorneys is a direct cost for the litigants, but it also can be

passed on to shareholders and to consumers, thus becoming a cost to society.

Fourth, enhanced protection for attorney work product also may impose a psychic harm on society. To the extent that work

product immunity serves only to protect attorneys as a special class, 254 whose interests are more important than those of

other groups, the work product doctrine undercuts the egalitarian ambitions of American society. 255 The work product

doctrine means that attorney thought processes and documents are protected although client thought processes and

documents are not. This line makes it seem as though work product immunity is a vehicle for benefiting the attorneys

themselves rather than society as a whole. 256 If this is all that can be said of work product immunity, it harms the structure

of a society that has chosen to be governed by law even to recognize the doctrine.

Finally, the work product doctrine imposes another kind of non-monetary cost on society. Work product protection

sometimes results in cases being settled or tried with parties to the cases missing relevant information. 257 This in turn can

lead to inaccurate outcomes. In part, this will lead merely to errors in the division of the stakes among [*1573] the parties

to a particular lawsuit. 258 Lawsuits, however, also serve to take existing rules and to apply them accurately in a way that

influences future behavior. This might be called the ″general deterrence function″ of litigation: ″The more accurate the

application of the rules in particular cases, the more effect the rule itself will have in influencing behavior.″ 259 Therefore,

when the work product doctrine skews case outcomes by allowing information imbalance, it also decreases the general

deterrent value of litigation in society.

IV. LEGITIMATE WORK PRODUCT CONCERNS AND THE SOLUTION

250 An in camera inspection allows the court to examine the disputed documents to determine issues such as the identity of the writer,

the identity of the recipients, the subject matter of the document, and the document’s date in order to determine whether the persons who

produced the documents were agents of the parties and whether the document was created in anticipation of litigation.

251 An evidentiary hearing allows the court to hear evidence about issues such as the degree of anticipation of litigation of the

document’s preparers and the substantial need/undue hardship claims of the party seeking discovery.

252 See supra text accompanying notes 214-16.

253 See, e.g., Thomas Organ Co. v. Jadranska Slobodna Plovidba, 54 F.R.D. 367 (N.D. Ill. 1972) (stating that work product protection

extends only to document prepared by a non-attorney at an attorney’s request); Universal Vendors v. Candimat Co. of Am., 16 Fed. R.

Serv. 2d (Callaghan) 1329, 1330 (E.D. Pa. 1972) (holding that an attorney’s involvement with the preparation of a document is necessary

for work product protection). But see Basinger v. Glacier Carriers, Inc., 107 F.R.D. 771 (M.D. Pa. 1985) (holding that under Fed. R. Civ.

P. 26(b)(3) a claims file prepared by an insurer before an attorney is involved is protected as work product).

254 Arguments that work product is necessary to protect the morale or ″tone″ of the legal profession explicitly adopt this view. See

supra Part II.A.2.

255 See Wright & Graham, supra note 218, § 5422, at 673-74 (″In a society with egalitarian pretensions, the creation and justification

of a privilege to refuse to respond to a judicial inquiry is essentially a political question; i.e., it is an allocation of power as between the

various components of the society.″) (footnote omitted).

256 See Wells, supra note 10, at 695-96.

257 See supra Part III.A.1.

258 See Easterbrook, supra note 76, at 359-60.

259 Id. at 359.
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The work product doctrine, in its current form, is not necessary to accomplish the outcomes sought by its Supreme Court

creators in Hickman. The necessary adversarial nature of the presentation of evidence at trial can be achieved with a less

combative model of information gathering. 260 Further, the cost to the litigants and to society of the current work product

doctrine far outweighs the benefit of any increased preparation that it may produce.

A. Legitimate Concerns

There still are some legitimate concerns that would arise were the work product doctrine to be eliminated entirely: issues

of cost allocation, of timing, and of attorney harassment. Part of our concern about eliminating work product immunity is

not about adversary preparation, morale, or any of the usual claims; it is about money. Courts, legislatures, and litigants

are unwilling to let the discovery system function as a wealth-reallocation device. Thus they resist allowing one party to

benefit from work for which the other party has paid. 261 This adverseness to wealth-reallocation underlies, in part, the

courts’ reluctance to give one party access to another party’s computerized litigation system, or to its insurer’s

investigation, or to its [*1574] experts’ reports. Although we are in theory willing to redistribute information relevant to

a dispute, we are not always willing to make one party bear the entire cost of that informational distribution, especially

when the parties have roughly equal resources. A system that eliminates the work product doctrine will have to address

these issues of cost allocation, either allowing disclosure despite the fact that an opponent has borne the cost of preparation

or ordering some payment for the data, as the equities of the situation may require.

Another concern centers on issues of timing. At what point should certain disclosures, for example, disclosures about a

party’s legal and factual contentions, trial witnesses, or exhibits, have to be made during the course of a lawsuit? As the

system works now, we protect parties from early disclosure of this information but find disclosure entirely appropriate

shortly before trial. Concerns about issues such as issue freezing and litigation support systems really mask timing

questions. One commentator, discussing a trial court’s decision to protect IBM’s computerized data, notes:

The judge accepted IBM’s argument and denied plaintiffs’ request because he failed to realize that the real issue in the case

was how soon IBM would produce the documents. Plaintiffs had no interest in discovering privileged information such as

how IBM’s system worked. Plaintiffs only wanted IBM to use its computer so that it could obtain the requested documents

-- documents that plaintiffs clearly were entitled to see -- more quickly than if plaintiffs searched for them manually. 262

A system that eliminates the work product doctrine, then, will have to make some decisions about the proper timing of

disclosures.

Another concern with eliminating work product immunity is that attorneys will harass opposing counsel during discovery.

For example, if even intangible opinion work product (that is, strategic attorney thoughts that exist only in the attorney’s

brain) is discoverable, attorneys will be able to take opposing counsel’s deposition and ask for all of that information. The

same will be true of intangible ordinary work product: the attorney can be asked what he or she knows. Our concerns about

lack of professionalism and fears of ″Rambo″ litigation lead us to fear that such depositions could be exploited and used

[*1575] as a tool for harassment. These concerns also will need to be addressed in a system that eliminates the work

product doctrine.

B. The Solution

The ideal system will minimize the costs of any protection that is required, spread the costs evenly among the parties, and

address the real remaining concerns directly. This requires the elimination of both ordinary and opinion work product

protections, replacing them with cost-allocation rules, timing rules, and rules about relevance and appropriate behavior.

260 See Wayne D. Brazil, The Adversary Character of Civil Discovery: A Critique and Proposals for Change, 31 Vand. L. Rev. 1295

(1978) (discussing the costs associated with an adversarial discovery system and proposed reforms).

261 See, e.g., Maryland ex rel. Montvila v. Pan-American Bus Lines, 1 F.R.D. 213, 215 (D. Md. 1940) (stating that it is unreasonable

to allow the discovery process to require defendant’s insurer to furnish investigation ″free of cost″ to plaintiff).

262 Friedman, supra note 42, at 1475 (footnotes omitted).
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These rules, in turn, must be drafted so that the protections provided benefit all groups of litigants equally and, where

appropriate, allocate resources so that no party is deprived of relevant information due to lack of resources.

1. Elimination of Ordinary Work Product Immunity

Some commentators already have called for the abolition of the protection given to ordinary work product. 263 These

commentators are correct. Ordinary work product immunity is not needed to protect the functioning of the adversary

system. It tends to result in a net loss of information rather than a net gain of information to the trial process. And it is the

type of work product most likely to benefit certain classes of litigants at the expense of others.

There is some evidence that ordinary work product immunity can be eliminated without causing the adversary system to

come crashing down. Pennsylvania, for example, has gone a long way in that direction. In 1978, Pennsylvania’s work

product rule was changed to greatly restrict the scope of protected information. Parties may discover relevant information:

even though prepared in anticipation of litigation or trial by or for another party or by or for that other party’s representative,

including his attorney, consultant, surety, indemnitor, insurer or agent. The discovery shall not include disclosure of the

mental impressions of a party’s attorney or his conclusions, opinions, memoranda, notes or summaries, legal research or

legal theories. With respect to the representative of a party other than the party’s attorney, discovery shall not include

disclosure of his mental impressions, conclusions or opinions [*1576] respecting the value or merit of a claim or defense

or respecting strategy or tactics. 264

This rule represents an attempt to protect only opinion work product of attorneys and opinions of party representatives

regarding value, merit, strategy, or tactics. 265 Ordinary work product is not protected. 266 More than a decade of practice

under this rule does not appear to have damaged the quality of trials in Pennsylvania. 267

2. Elimination of Opinion Work Product Immunity

Leaving opinion work product immunity intact, however, undermines the Pennsylvania solution of eliminating ordinary

work product immunity. First, even if only opinion work product receives protection, the problem of extensive litigation

of work product issues continues. The Pennsylvania courts, for example, have had to decide numerous cases attempting to

draw the line between ordinary and opinion work product. 268 It is reasonable to believe that the Pennsylvania experience

is not unique. A change that eliminates only ordinary [*1577] work product immunity solves some of the problem of hidden

facts but does not solve the problem of extensive litigation over the parameters of work product protection.

Second, much opinion work product already is unprotected. Legal theories and contentions applying law to fact must be

revealed in pleadings and discovery responses. Witness lists, exhibit lists, and contentions must be revealed in pretrial

conferences. The question is what is wrong with allowing discovery of what is left.

263 See Cooper, supra note 8; LaFrance, supra note 5; Waits, supra note 9.

264 Pa. R. Civ. P. 4003.3 (emphasis added).

265 See also Tate v. Philadelphia Sav. Fund Soc’y, No. 2124, 1987 Phila. County Rptr. LEXIS 28 (C.P. Ct. Phila. County Sept., 22,

1987) (rejecting a claim that a memorandum written by a party’s representative, noting that the stairs on which plaintiff fell were a ″safety

hazard,″ disclosed the value or merit of a claim, defense, strategy, or tactic -- the only type of impressions protected by Pa. R. Civ. P.

4003.3).

266 Although a signed statement of a witness is always discoverable, an attorney’s notes or memoranda of an interview of a witness

are protected. Pa. R. Civ. P. 4003.3 explanatory note (1978 amendments). Like the current work product doctrine, this distinction tends

to encourage overuse of attorneys.

267 Texas courts have approached the problem differently by adopting an extremely restrictive view of what qualifies as ″in

anticipation of litigation.″ Under Texas case law, work done before a particular plaintiff has outwardly manifested an intention to file

suit, such as by sending a demand letter, is not ″in anticipation of litigation.″ See Flores v. Fourth Ct. App., 777 S.W.2d 38, 41 (Tex.

1989); Texas Dep’t of Mental Health & Mental Retardation v. Davis, 775 S.W.2d 467, 471 (Tex. Ct. App. 1989). This usually means

that the defendant cannot create work product until the plaintiff has an attorney. It does not, however, solve the problem of unequal

resources leading to an unequal ability to investigate and to prepare a case for trial after attorneys are hired, the problem of uneven impact

of disputes about work product, or the problem of the impact on the court system of work product disputes.

268 One Pennsylvania court described some of the litigation following the 1978 changes:

Page 37 of 41

77 Va. L. Rev. 1515, *1575

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-JJ70-003B-W4JG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WB30-003C-21G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WB30-003C-21G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-2NY0-003C-20MT-00000-00&context=1000516


What opinion work product is left? Some will be opinion work product intertwined with ordinary work product, such as

a memo written by an attorney not only summarizing a conversation with a witness, but also discussing the attorney’s

evaluation of the witness’ story. Most of what is contained in such memos are facts that should be available to all litigants.

The fact that attorney thought processes were involved in choosing what to write down does not make those facts any less

relevant or less important. Although some jurisdictions might want to allow the excision of purely evaluative comments

(e.g. ″bad witness″ or ″forgetful″ or ″appears to be lying″) such efforts are ill-advised for two reasons. First, excision would

again lead to voluminous litigation attempting to draw the line between facts and opinions. Second, those opinions are

really shorthand summaries of less tangible facts that are relevant to the credibility of the underlying facts or to the

possibility that the person interviewed knows other, less helpful information. For example, ″bad witness″ may mean that

the person’s testimony is not inherently believable; it may mean the person’s body language projects a lack of truthfulness;

it may mean the person is sympathetic to the opponent. Whatever information these evaluative comments reflect is relevant

and should be discoverable.

Some opinion work product will be legal memoranda reflecting the attorney’s research of substantive or procedural issues

raised by the case. Although some kind of cost allocation might be appropriate here, there is no value in hiding relevant

legal theories or authorities. 269 Some opinion work product will be trial preparation that goes beyond what must now be

included in pretrial orders, such as outlines of opening statements, witness examinations, and closing arguments. Some will

be intangible work product such as an attorney’s opinion as [*1578] to the settlement value of a case or the veracity of

a witness. Some of this may need protection; most does not. The discoverability of this information would not undermine

the viability of a traditional adversary trial, or of the settlement process. I do not, therefore, advocate protecting it. A

jurisdiction that finds discovery of particular items too distasteful to stomach, or more likely to lead to disputes than to

helpful information, however, may want to bar the discovery of certain specific types of pure opinion work product. But

the desire to withhold some of this information from opposing counsel does not justify a discovery exemption as broad as

our current concepts of opinion work product.

In addition, some opinion work product should be discoverable on principle. For example, the process by which witnesses

are prepared for trial or deposition testimony has potential to mold those witnesses’ testimony in ways that will be hard

to impeach without information about the preparation. 270 For example, expert consultants now provide advice about

wardrobe and body language; witnesses practice their testimony for the video camera and review their performances;

rehearsals before mock juries allow attorneys to adjust their cases to ″what sells;″ 271 attorneys talk to the witnesses about

ways to answer certain kinds of questions. 272 Yet the process of preparing these witnesses undoubtedly reflects attorney

strategy to at least some extent, 273 and the work product doctrine will prevent the discovering party from being able to

test adequately the credibility of these witnesses. This portion of work product protection also should be abolished.

Despite [the rule’s] clear directive, some litigants continued to be reluctant to surrender information obtained by their own initiative. In

many instances this was understandable since the information sought was damaging to their claim or defense. . . . This reluctance

spawned a series of reported decisions″ that the court characterizes as ″exotic″ or ″obtuse.″

Tate, 1987 Phila. County Rptr. LEXIS, at *3.

269 Memoranda addressed to a client raise issues of attorney-client privilege that are beyond the scope of this Article.

270 See supra text accompanying notes 172-75.

271 Diane B. Beckham, Voir Dire Voodoo, Tex. Law., Apr. 30, 1990, at 1.

272 The American Bar Foundation study, for example, asked the attorneys surveyed whether

″the way you have prepared a client or witness to be deposed ever resulted in other parties not learning something of arguable

significance from your client or witness during his deposition? . . .

Ninety-five percent of the responding attorneys (163 of 171) said that on one or more occasions opposing counsel had failed to learn

something arguably significant during the deposition of a witness they had prepared.″

Brazil, supra note 59, at 819.

273 But see Southern Pac. Transp. Co. v. Banales, 773 S.W.2d 693, 694 (Tex. Ct. App. 1989) (stating that videotape of practice

deposition not per se work product; trial court should review it to determine whether the tape revealed attorney strategy).
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[*1579] 3. Rules Directly Addressing the Remaining Concerns

If we eliminate both ordinary and opinion work product immunity, what should we substitute? Rather than use broad rules

that presumptively protect certain kinds of documents, we should substitute rules that directly address our concerns. Some

problems could be addressed by a relevance rule. Others would require rules directed at the problem itself. If, for example,

a jurisdiction were worried about fair allocation of the costs of discovery, it could adopt a cost-allocation rule. If a

jurisdiction were concerned about timing rules, it could use timing rules. If a jurisdiction were concerned about harassment,

it could prohibit certain behaviors.

Discovery relevance is very broad, allowing a discovering party access to any nonprivileged information that is ″reasonably

calculated to lead to the discovery of admissible evidence.″ 274 Yet some of the work product that a system might want to

protect is arguably not relevant even under this definition, or could be specifically defined as nondiscoverable. For example,

an attorney’s trial notebook, containing outlines of witness testimony or opening statements, could be said not to lead to

the discovery of admissible evidence. 275 Similarly, an attorney’s opinion about the settlement value of a case might not

be relevant in the discovery sense, although the facts underlying the attorney’s opinion might be relevant and discoverable.
276 In other words, if a jurisdiction could identify specific kinds of attorney preparation that it believed should not be

discoverable, it could define them as not relevant (or, alternatively, could create a narrow and specific privilege for them)

rather than use the ″loose canon of work product immunity″ to protect those few items. 277 The kind of information

protected, such as those noted above, should be the kind apt to be held equally by plaintiffs and defendants, by individual

litigants and by institutional litigants, by one-shot litigants and by repeat litigants.

[*1580] Some jurisdictions already have explicit rules about cost allocation. 278 Under an approach that looks directly at

cost allocation, the question is not whether information is available but to what extent the discovering party must share the

opponent’s cost of having developed the information. Such a rule, like all rules that require the balancing of competing

interests, would create problems of consistency and line drawing. It therefore would allow discovery disputes to continue.

I believe, however, it would lead to fewer disputes than the current work product rule, and those disputes would be aimed

directly at the issue that concerns the court. The more specific the rule could be about the factors to be considered and the

weight to be given them, the more consistency and the less litigation would result. Further, the rules would have to take

into consideration the relative resources of the parties when making decisions about cost allocation.

When the real issue is timing, the courts should recognize that they are making decisions about timing. Whether we are

concerned about issue freezing or about allowing the parties sufficient time to compile and to analyze information, a timing

rule would address those concerns more directly than a rule that purports to decide whether information will be available

at all.

Some such timing rules are already in place. For example, the Federal Courts Study Committee reported that many federal

courts already use case management techniques for discovery issues, including decisions about the proper timing of various

kinds of discovery. 279 Also, many courts have treated work product questions as timing issues 280 in the area of pretrial

274 Fed. R. Civ. P. 26(b)(1).

275 Timing rules may eliminate the discoverability of trial notebooks as well, as many attorneys do not even compile their trial

notebooks until immediately before the trial begins. A case that is unexpectedly continued to a later date, however, might raise the issue

of trial notebook discovery.

276 See Wells, supra note 10, at 690-91.

277 Id. at 691.

278 Illinois, for example, provides in its work product rule that the court ″may apportion the cost involved in originally securing the

discoverable material, including when appropriate a reasonable attorney’s fee, in such manner as is just.″ Ill. S. Ct. R. 201(b)(2); cf. Fed.

R. Civ. P. 26(b)(4) (allocating expert witness costs).

279 Report of the Federal Courts Study Committee to the Judicial Conference, Apr. 2, 1990, at 99-100.
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orders by providing that a party will not be compelled to identify trial witnesses early in the lawsuit but will be compelled

to identify those trial witnesses a reasonable time before trial. 281 Similarly, some courts have required parties taking

depositions to identify a few days beforehand those exhibits they [*1581] intend to use in the deposition proceedings,

characterizing the decision as a ″case management″ technique rather than as a discovery order. 282 Greater recognition that

work product disputes are often merely timing disputes would allow these decisions to be made more clearly.

Some proposed changes in the federal discovery rules embody timing concepts for work product issues (although without

explicitly changing the scope of work product immunity). The Federal Rules Advisory Committee’s most recent working

draft of amendments to Rule 26(a) approaches certain work product issues by ordering different disclosures at different

times. For example, the rule as drafted would require all parties to identify automatically all persons likely to have

significant information, to describe all significant documents, and to explain their computation of damage claims within

thirty days of defendant’s answer. 283 At least thirty days before trial, parties also must identify trial witnesses and trial

exhibits. 284 Timing rules, then, are already a part of our discovery scheme. Thinking about work product issues in terms

of timing instead of in terms of discoverability would cause little dislocation.

What is not acceptable is a timing rule that preserves surprise at trial. Modern procedural systems purport to have

eliminated surprise as a virtue, 285 and so timing rules should take care not to let surprise return through the back door. The

rules should provide flexibility of disclosure within the pretrial period, but not flexibility to keep information secret forever,

or secret until it emerges as evidence at trial. 286 As [*1582] one commentator notes, arguments that evidence ″should be

secret so that it can be sprung upon the witness without prior warning at trial . . . are very near to being arguments against

the general theory of discovery itself, in favor of an element of surprise at trial -- an argument, which . . . was lost a long

time ago.″ 287

Concerns about harassment also should be dealt with directly rather than indirectly. As noted above, some opportunities to

examine opposing counsel could be eliminated by defining manifestations of pure strategy as irrelevant. If relevance

concepts leave open the possibility of harassment, narrow rules governing attorney behavior could be drafted. 288 These

rules would apply evenly to all parties and their attorneys. In addition, the ability of opposing counsel to ″repay″ a harassing

deposition would be a deterrent to this kind of discovery abuse. Again, rules about harassment, if that is the concern, would

be preferable to rules prohibiting discovery in the name of preventing harassment.

280 Cf. Developments, supra note 13, at 1040-43 (recognizing the interaction between the discovery rules and the pretrial conference

rules).

281 See, e.g., City of Long Beach v. Superior Ct., 134 Cal. Rptr. 468, 476 n.5 (Ct. App. 1976) (″Where pretrial rules provide for the

exchange of witness lists, the objection to . . . interrogatories [seeking a list of witnesses and summary of their testimony] becomes

merely an objection to the timing of the disclosure.″).

282 In re San Juan DuPont Plaza Hotel Fire Litig., 859 F.2d 1007, 1017 (1st Cir. 1988) (″Requiring preidentification merely moves

up the schedule, accelerating disclosures which would inevitably take place.″).

283 Fed. R. Civ. P. 26 (Unapproved Working Draft Mar. 1991, at 429-30).

284 Id. at 431.

285 Permitting the parties to use discovery devices tends to ensure that all evidence will be unearthed and that concealment of relevant

information and materials will be minimized. Such full disclosure will tend both to prevent unfair surprise at trial and to reduce the

number of judgments which do not accurately reflect the actual state of the facts.

Developments, supra note 13, at 945 (footnote omitted).

286 There may be a limited number of occasions in which a party could convince the trial court that a real possibility of dishonesty

exists if impeaching evidence must be revealed before trial. This situation, however, would be the exception rather than the rule and

would require a strong showing on the part of the party resisting discovery.

287 Bryson P. Burnham, Confidentiality and the Corporate Lawyer: The Attorney-Client Privilege and ″Work Product″ in Illinois, 56

Ill. B.J. 542, 553 (1968) (footnote omitted).

288 See, e.g., Model Rules of Professional Conduct Rule 3.1 (1983); Texas Lawyer’s Creed -- A Mandate for Professionalism, in Texas

Rules of Court 497 (West 1989).
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Rules prohibiting taking the depostion of opposing counsel would be clearer and easier to enforce. Such rules, however,

could result in the loss of relevant information when counsel is the only party with knowledge of certain facts. A ″no

deposition of counsel″ rule also could favor parties able to employ multiple attorneys and would tend to motivate parties

who could afford to do so to overutilize attorneys as investigators in order to protect information from discovery. Therefore,

although a ″no harassment″ rule would be harder to enforce, I prefer it to a ″no deposition of counsel″ rule. In order to avoid

numerous disputes in this area, however, the rule should strictly limit a party’s ability to depose opposing counsel, hence

limiting the tendency of this situation to provoke litigation.

CONCLUSION

The discovery process was designed to correct unequal distribution of information and to ensure that the trier of fact has

access to all relevant information. The work product doctrine prevents the discovery process from functioning as it was

designed to function. Instead, [*1583] work product protection hides relevant information, increases costs, and exaggerates

the inequality of wealth and information of the parties to a lawsuit. Further, the work product doctrine fails to achieve its

own objectives of assuring the best and most complete possible adversarial presentation of evidence at trial. These

objectives would be better served by much narrower rules that would address real concerns and would have an equal impact

on the parties.

The work product doctrine was created by the Supreme Court in 1974. We are fast approaching the half-century mark of

allowing trials with lopsided access to information in the name of attorney diligence. The courts’ project over the next five

years should be elimination, not celebration, of work product immunity.
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LexisNexis Summary

… The jurors who are required to determine which of two experts to believe (or, perhaps more precisely, which of two

experts to disbelieve) deserve all information that can be reasonably presented by the attorneys cross-examining the experts,

including information acquired through ex parte communications between a cross-examining attorney and an adverse

expert. … Although some federal district courts attempted to avoid or minimize the 1993 changes regarding expert

witnesses by adopting arguably invalid court orders or local rules ″opting out″ of the expert witness disclosure

requirements, these local rules did not preserve the pre-1993 Rule 26(b)(4) ″ d iscovery . . . may be obtained only″ language

relied upon by trial-team-model advocates. … In reality, given the latitude that experts, but not fact witnesses, possess to

form and testify to opinions based upon inadmissible data made known to them outside the trial, it is even more important

for attorneys to be able to pursue reasonable efforts to obtain information about the data made known to experts than it is

for them to pursue such efforts with regard to fact witnesses. iii.… If materials and communications previously protected

by the attorney-client privilege and the work product doctrine can be obtained by a party in formal discovery, concerns

about the possibility of disclosure of materials and communications in informal discovery cannot legitimately serve as the

basis for a ban on informal information gathering, including ex parte communications. … If ex parte contact with fact

witnesses is allowed and even encouraged, restrictions upon attorney contact with witnesses based upon their status as

retained experts cannot be justified, particularly when the Model Rules do not distinguish between expert and fact

witnesses.

Text

[*649]

I. Introduction

You are sweating bullets. It is a few days before trial in the biggest civil case you have ever handled. You believe the

outcome of the trial will hinge upon whether you can effectively cross-examine your opponent’s key witness. As you



prepare your cross-examination outline, you identify a potentially critical area of inquiry that was not fully covered in the

witness’s deposition or other formal discovery, due to circumstances that you could not control. 1 You are keenly aware

of the well-known trial attorney’s maxim that you should not ask a cross-examination question when you [*650] do not

know how the witness will answer it. 2 But how can you possibly find out what the witness’s answer will be? The court’s

discovery deadline 3 expired three weeks ago, so you cannot schedule another deposition or send your opponent an

interrogatory. Is there any way out of this mess?

After lots of stewing about the limits of formal discovery, the answer finally hits you. Why not go straight to the source?

You decide to pick up the telephone and call the witness. 4

Something seems a bit odd, though. As an attorney who specializes in civil litigation, you have come to rely upon formal

discovery as the means to acquire information about your opponents’ witnesses. 5 Is it okay to call them?

Just as your law school professional responsibility professor taught you to do in moments like this, you reach for your

state’s ethics rules, which, like those in most states, 6 are based upon the American Bar Association’s (″ABA″) Model Rules

of Professional Conduct (″Model Rules″). Sure enough, there is a provision, Rule 4.2, 7 that outlines when attorneys cannot

contact persons without the consent of opposing counsel. However, this rule is quite clear: It only prohibits ex parte contact

1 There are many reasons why an issue that an attorney wishes to discuss with a witness did not come to light until after the close

of the discovery period, through circumstances that the attorney could not control. For example, perhaps an interrogatory answer or other

discovery response served by the opposing party at the end of the discovery period first identified a question that requires further

investigation. Alternatively, a witness who could not be deposed before the end of the discovery period might testify during the deposition

about a new matter. Also, a witness deposed near the end of the discovery period might change her earlier answer to a deposition question

after the close of the discovery period, thereby raising a new matter. See Fed. R. Civ. P. 30(e) (giving a witness thirty days from the

completion of the deposition transcript to identify necessary ″changes in form or substance″). Any of these circumstances might lead to

follow-up investigation, all of it necessarily coming after the close of the period for formal discovery, which itself reveals new evidence

or new issues that require further investigation. Many similar circumstances could be imagined. If the matter requiring further

investigation concerns an expert witness, one or more of the circumstances in the previous paragraph could present the need for fact

gathering after the close of the discovery period. In addition, it is easy to imagine circumstances for experts that are not likely to exist

for fact witnesses. After all, witnesses are experts because they possess special ″knowledge, skill, experience, training, or education.″

Fed. R. Evid. 702. An expert can, and often does, acquire additional knowledge, skill, experience, training, or education after the close

of the formal discovery period. For example, a scientist might complete her research on an area related to the matter at issue in a civil

suit and publish an article about this research after the end of the discovery period. Also, an attorney might refrain from identifying an

expert until just before, or even during, trial, thereby restricting her opponent’s ability to prepare for cross-examination. Michael H.

Graham, Discovery of Experts Under Rule 26(b)(4) of the Federal Rules of Civil Procedure: Part Two, an Empirical Study and a

Proposal, 1977 U. Ill. L.F. 169, 186-87 (referring to ″’Saturday Night’ experts″); James L. Hayes & Paul T. Ryder, Jr., Rule 26(b)(4) of

the Federal Rules of Civil Procedure: Discovery of Expert Information, 42 U. Miami L. Rev. 1101, 1138 n.235 (1988).

2 E.g., Peter M. Burke & Gianfranco A. Pietrafesa, An Introduction to Cross-Examination, N.J. Law., Dec. 1998, at 28, 29; Robert

S. Campbell, Jr., Cross Examination, Utah B.J., Nov. 1995, at 35, 36.

3 In most federal civil cases, the court sets a deadline for the completion of discovery. Fed. R. Civ. P. 16(b)(3). Many state courts also

set deadlines for the completion of discovery. See, e.g., Polly Jessica Estes, Preservation of Error: From Filing the Lawsuit Through

Presentation of Evidence, 30 St. Mary’s L.J. 997, 1056 (1999); Garrett P. Hoerner & Stephen R. Wigginton, Survey of Illinois Law: Civil

Procedure, 23 S. Ill. U. L.J. 859, 875 (1999); Margo Ahern, Comment, Agreements in Crisis: The Stinging Effects of Texas Rule of Civil

Procedure 11 on Settlement Agreements and the Alternative Dispute Resolution Process, 31 Tex. Tech L. Rev. 87, 88 (2000).

4 As an alternative, an attorney might have an investigator or legal assistant make the call. See infra note 101. For purposes of

professional responsibility law, however, directing someone to make the call will not change the attorney’s obligations, because the

attorney will be responsible for actions taken at her direction. See infra note 101.

5 See infra note 293.

6 Lawrence K. Hellman, When ″Ethics Rules″ Don’t Mean What They Say: The Implications of Strained ABA Ethics Opinions, 10

Geo. J. Legal Ethics 317, 323 n.18 (1996).

7 The state’s rule would presumably be based upon Model Rule 4.2 or its predecessor provision. See infra note 110 (listing state

professional responsibility rules).
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with persons ″represented by another lawyer.″ 8 While the key witness in question will be called by opposing counsel, she

is not represented by her. Therefore, you conclude, there is no ethical restriction prohibiting you from making the call. In

fact, because you have determined that you will be able to better represent your client at trial if you do indeed speak with

the witness, you are arguably ethically required to make the phone call. After all, the rules provide that competent

representation ″requires the . . . thoroughness and preparation reasonably necessary for the representation″ of your [*651]

client. 9 That settles it. 10 You pick up the phone and dial the witness’s number.

Voila! In the opinion of several courts and other ethics authorities, if that key witness is an expert 11 who was retained by

your opponent, you have just committed an ethical breach, 12 and a very serious one at that. You may face substantial

consequences for your supposedly overzealous cross-examination preparation, including not only disciplinary proceedings

against you but also the possible exclusion of your own expert testimony, the disqualification of you and perhaps your entire

firm from the case, and a variety of other court-enforced sanctions. 13

Remarkably, if that key witness is a fact witness, nobody will suggest that your mere contacting of her was an ethical

breach. 14 This is true even if the fact witness is someone who is very loyal to the opposing party, such as the opposing

party’s best friend, parent, or spouse. 15

When you prepare to defend yourself against allegations of ethical violations, you [*652] might find yourself scrutinizing

your state’s professional responsibility rules again, thinking that you surely must have missed something that says that

contact with retained experts is not allowed. You will search the Model Rules in vain for such a provision, however, because

it does not exist. Neither the ″no contact″ rule that you reviewed before you decided to telephone the witness nor any other

8 Model Rules of Prof’l Conduct R. 4.2 (1999) [hereinafter Model Rules].

9 Id. R. 1.1; see also infra note 202 (discussing an attorney’s duty to engage in conduct permitted by the Model Rules when the attorney

has concluded that the conduct may benefit her client).

10 An attorney considering ex parte communications with an adverse retained expert who has consulted the Model Rules is arguably

not even confronted by an ″ethical dilemma.″ In the classic sense of the term, an ethical dilemma exists when one ethical mandate

suggests one course of conduct, while another ethical mandate suggests another course of conduct. For example, the classic ethical

dilemma of the client who plans to commit perjury while testifying often presents a conflict between the duty to keep information about

a client confidential under Model Rule 1.6 and the duty of candor to the court under Model Rule 3.3. Model Rules, supra note 8, R. 1.6,

3.3. In contrast, an attorney who reviews the Model Rules will find no provision requiring her to avoid ex parte communications with

retained experts. See infra notes 110-17 and accompanying text. Therefore, once she concludes that such communications are in the best

interest of her client, she has but one ethical duty to follow, pursuing those interests. See supra note 9.

11 Although expert witnesses are often critical both in criminal and civil trials, this Article will focus upon civil litigation. For a

discussion of ex parte contact with adverse expert witnesses in criminal cases, see Or. State Bar Legal Ethics Comm., Formal Op.

1992-131 (1992), summarized in [1991- 1995 Ethics Opinions] Laws. Man. on Prof. Conduct (ABA/BNA) 1001:7121 (1996)

[hereinafter ABA/BNA Manual, 1991-1995 Ethics Opinions].

12 See infra notes 118-26 and accompanying text.

13 See infra notes 129-32 and accompanying text.

14 See infra notes 110-14 and accompanying text. Of course, this does not mean that there are no ethical restrictions whatsoever

regarding ex parte contact with fact witnesses. See infra Part IV. It simply means that such contact is not unethical per se.

15 This discussion assumes that the witness is not represented by an attorney, because Model Rule 4.2 does prohibit ex parte contact

with persons who are represented by counsel in the matter at hand. Model Rules, supra note 8, R. 4.2. If, for example, the spouse was

a coplaintiff or a codefendant and was represented either by the attorney representing the other party or by some other attorney, ex parte

contact by the opposing attorney would not be allowed. Also, it is perhaps important to note that, although an attorney is free to contact

an unrepresented relative of the represented party, in some circumstances the represented party’s attorney would be allowed to ask the

unrepresented relative not to communicate with the adverse attorney. See infra text accompanying note 341.
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relevant Model Rules provision distinguishes between fact witnesses and experts. 16 How can it be that ex parte contact

with some important witnesses is allowed and perhaps even required, 17 while contact with other important witnesses 18

is unethical, even though the rules say nothing about such a distinction?

The answer lies in a common, but nonetheless erroneous, resolution of the inherent tension between the two roles that

expert witnesses occupy in the modern American trial. To some extent, retained experts are members of trial teams who

are expected to serve as advocates for ″their″ side’s case at trial. 19 On the other hand, experts are witnesses who will

present sworn testimony to jurors, just like fact witnesses. 20 As a result of an overemphasis on the first of these two roles,

several professional responsibility decisionmakers have incorrectly placed restrictions on attorneys’ attempts to contact

their opponents’ experts. 21

This Article examines and critiques the ethical 22 restrictions that some would [*653] place upon an attorney’s 23 ex parte

16 With one exception, the Model Rules do not distinguish between fact and expert witnesses. See infra notes 110-17 and

accompanying text. The only distinction in the Model Rules between fact and expert witnesses concerns the amount that they can be paid.

See infra note 111.

17 See supra note 9 and accompanying text.

18 The key witness in a given civil trial may very well be an expert, because the outcomes of trials can hinge upon the jury’s

determinations about the diametrically opposed opinions of experts hired by attorneys and the parties they represent. Karn v. Rand, 168

F.R.D. 633, 639 (N.D. Ind. 1996) (″[T]he impact of expert witnesses on modern-day litigation cannot be overstated . . . .″); Kenneth R.

Foster & Peter W. Huber, Judging Science: Scientific Knowledge and the Federal Courts 1 (1997) (″In the courtroom, the outcomes of

criminal, paternity, first amendment, and civil liability cases (among others) often turn on scientific evidence, the reliability of which may

be hotly contested.″); Stephen D. Easton, ″Yer Outta Here!″ A Framework for Analyzing the Potential Exclusion of Expert Testimony

Under the Federal Rules of Evidence, 32 U. Rich. L. Rev. 1, 1-2 (1998); James A. Gardner, Agency Problems in the Law of

Attorney-Client Privilege: The Expert Witness, 42 U. Det. L.J. 473, 475 (1965) (″Despite the weaknesses which exist in this form of

evidence, expert testimony frequently constitutes the most important item of proof or the decisive element upon which the case actually

turns.″).

19 See infra Part II.A.

20 See infra Part II.B.

21 See infra notes 118-26 and accompanying text.

22 The term ″legal ethics″ itself is subject to several definitions and interpretations. Some argue that attorneys should not refer to the

restrictions upon their practices contained in rules and other law as ethical constraints, because the term ″ethics″ should refer to moral

values. Hellman, supra note 6, at 318-19. In this Article, however, the term ″legal ethics″ will indeed be used to refer to the constraints

placed by law, particularly professional responsibility rules, upon lawyers’ conduct. Id. at 319-21. Therefore, the terms ″ethics″ and

″professional responsibility″ will be essentially interchangeable in this Article.

23 In some instances, it may be the attorney’s client, rather than the attorney herself, who technically retains and pays the expert

witness. As a practical matter, however, the trial attorney still controls the retained expert witness to a significant extent, even if the expert

is technically hired and paid by the client, because it is the trial attorney who usually finds the expert, chooses to hire her, directs the

flow of information to her, controls the stream of money to her by deciding whether she will continue to serve as an expert witness, brings

her onto the trial team, directs or alters her analysis, and ultimately decides whether she will testify at trial. Stephen D. Easton,

Ammunition for the Shoot-Out with the Hired Gun’s Hired Gun: A Proposal for Full Expert Witness Disclosure, 32 Ariz. St. L.J. 465,

492-99 (2000). When the client or a representative of the client takes an active role in managing the litigation, this does not mean that

the trial attorney does not also control the expert. Instead, the presence of an active client or client representative means that the expert

will have to continue to please both the trial attorney and the client or client representative. Id. at 494 n.88. For purposes of convenience,

this Article will refer to the attorney as the person who retains and controls the expert witness. The careful reader will want to remember

that a reference to an attorney who retains an expert witness should be read to include the retaining attorney’s client. In addition, trial

attorneys often accomplish their work with the assistance of others, including associates, legal assistants, secretaries, investigators, other

aides, and clients or client representatives. See infra note 101. Therefore, a reference to an attorney, whether an attorney retaining an

expert or an attorney opposing an expert, should be read to include such persons acting at the direction of, on behalf of, or in concert

with, the attorney.
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24 contact with an expert who has been retained by opposing counsel to present testimony at trial. 25
[*654] [*655] Part

24 In this Article, the term ″ex parte″ does not refer to communications with the court outside the presence of opposing counsel. Instead,

it refers to communications with witnesses outside the presence of, and without securing the consent of, opposing counsel. Because

repetition of the phrase ″ex parte communications with adverse retained experts″ could rather quickly become annoying to the reader,

this Article will sometimes use the terms ″ex parte communications″ and ″ex parte contact.″ Except where the context indicates a

discussion of communications or contact with fact witnesses, the reader can assume that these terms refer to communications or contact

with retained expert witnesses.

25 This Article explores ex parte contact by an attorney with experts who have been both retained and identified as possible trial

witnesses by the opposing attorney. If either of these two conditions is not present, much of the discussion in this Article is not applicable.

If the adverse party did not retain the expert to assist in the litigation, she generally cannot control access to the witness or attempt to

prevent ex parte contact. See infra notes 341-42 and accompanying text. There is a limited, but not universally recognized, exception.

In some jurisdictions, courts have held that the physician-patient privilege prohibits doctors who have treated injured plaintiffs from

communicating ex parte with defense attorneys in personal injury cases. John L. Ropiequet, Ex Parte Communications with Defense

Counsel: Hidden Dangers of the Physician-Patient Privilege, For Def., June 1995, at 16, 23. However, courts in roughly the same number

of jurisdictions have allowed ex parte communications between defense attorneys and treating physicians. Id. at 22. Unlike the issues

discussed in this Article regarding ex parte contact with retained experts, the issues related to ex parte communications between defense

attorneys and treating physicians have received substantial attention from scholars and practitioners. See, e.g., Jacqueline M. Asher et

al., Ex Parte Interviews with Plaintiff’s Treating Physicians-the Offensive Use of the Physician-Patient Privilege, 67 U. Det. L. Rev. 501

(1990); Tomie T. Green & Winston L. Kidd, Prognosis of the Physician-Patient Privilege: Guarded or Fatal?, 15 Trial Dipl. J. 243 (1992);

William E. Whitfield, III, Mississippi Medical Privilege: Blessing or Curse?, 12 Miss. C. L. Rev. 461 (1992); Elizabeth Eggleston

Drigotas, Note, Restricting Ex Parte Interviews with Nonparty Treating Physicians: Crist v. Moffat, 69 N.C. L. Rev. 1381 (1991); John

Jennings, Note, The Physician-Patient Relationship: The Permissibility of Ex Parte Communications Between Plaintiff’s Treating

Physicians and Defense Counsel, 59 Mo. L. Rev. 441 (1994); J. Christopher Smith, Comment, Recognizing the Split: The Jurisdictional

Treatment of Defense Counsel’s Ex Parte Contact with Plaintiff’s Treating Physician, 23 J. Legal Prof. 247 (1998- 99); David L.

Woodard, Comment, Shielding the Plaintiff and Physician: The Prohibition of Ex Parte Contacts with a Plaintiff’s Treating Physician,

13 Campbell L. Rev. 233 (1991); Christine L. Companion, Fairness Demands Equal Access, S.C. Law., Oct. 1997, at 37; Mary Droll

Feighny, The Physician-Patient Privilege: May Defense Counsel Conduct Ex Parte Interviews with Plaintiff’s Treating Physician?, J.

Kan. Bar Ass’n, Sept./Oct. 1992, at 36; Ropiequet, supra; Colleen K. Schierer, May Defense Counsel Conduct Ex Parte Interviews of

Plaintiff’s Treating Physicians?, Wyo. Law., June 1998, at 21. As a result, although much of this Article’s analysis regarding the value

of ex parte communications with retained experts might be applicable to the controversy regarding ex parte communications with treating

physicians, the latter controversy will not be considered here. With the possible exception of treating physicians, an attorney can

communicate ex parte with other nonretained experts, such as highway patrol officers, medical examiners, and fire marshals, even if they

are identified by opposing parties as probable trial witnesses. Cf. Wakeford v. Rodehouse Restaurants of Mo., Inc., 584 N.E.2d 963, 969

(Ill. App. Ct. 1991) (″[T]he appropriate way to proceed with nonretained experts is to allow the opposing party to proceed with whatever

discovery it deems appropriate once disclosure is made.″), aff’d, 610 N.E.2d 638 (Ill. 1993), discussed in Charles W. Chapman, Jaws

XVI: The Exceptions That Ate Rule 220, 26 J. Marshall L. Rev. 189, 217 (1993); Douglas M. Schwab et al., Scope of Discovery Against

Expert Witnesses Under the Federal Rules, in Use of Experts in Commercial Litigation: Discovery and Trial Techniques 9, 20 (PLI Litig.

& Admin. Practice Course, Handbook Series No. 345, 1988) (″Courts generally have held that such an [unretained] expert is an ordinary

’fact witness’ . . . .″). Therefore, the issues discussed in this Article are not directly applicable to nonretained experts who will be called

as witnesses at trial. In the main, this Article also does not deal with experts who are employees of parties, rather than independent

contractors retained to work on a specific case. For a brief discussion of issues related to employees who are also experts, see infra note

116. In addition, this Article does not address ex parte communication with (or, for that matter, formal discovery regarding) experts who

are merely consulted by opposing attorneys, but not listed or called as witnesses. These ″consultant only″ experts present different

concerns that are outside the scope of this Article. Fed. R. Civ. P. 26(b)(4)(B) (addressing discovery regarding ″an expert who has been

retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called

as a witness at trial″); see also Emergency Care Dynamics, Ltd. v. Superior Court, 932 P.2d 297, 298-99 (Ariz. Ct. App. 1997) (discussing

consulting experts in Arizona). For examples of cases involving consultants and related issues, see Durflinger v. Artiles, 727 F.2d 888,

891 (10th Cir. 1984); Centennial Management Servs., Inc. v. Axa Re Vie, 193 F.R.D. 671, 684-87 (D. Kan. 2000); Crowe v. Nivison,

145 F.R.D. 657 (D. Md. 1993); Healy v. Counts, 100 F.R.D. 493 (D. Colo. 1984); Granger v. Wisner, 656 P.2d 1238, 1241-43 (Ariz.

1982); Jones & Laughlin Steel, Inc. v. Schattman, 667 S.W.2d 352 (Tex. Ct. App. 1984). See also Edward J. Imwinkelried, The

Applicability of the Attorney-Client Privilege to Non-Testifying Experts: Reestablishing the Boundaries Between the Attorney-Client

Privilege and the Work Product Protection, 68 Wash. U. L.Q. 19 (1990) (discussing information disclosed to or acquired by experts who

serve as consultants in criminal cases); Douglas Alan Emerick, Note, Discovery of the Nontestifying Expert Witness’ Identity Under the
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II explores the expert’s dual role from the perspectives of three groups of people who interact with experts-clients, jurors,

and adverse attorneys. It argues that, to the extent that the expert’s role as a trial-team member conflicts with her role as

a witness who assists the jury in its quest for the truth, the judicial system should treat the witness role as the dominant

one. Part III reviews the law of ex parte contact and establishes that ex parte contact neither is nor should be prohibited,

because a prohibition of ex parte contact would inhibit the truth-seeking process. Part IV discusses the ethical restrictions

that should and do apply to limit, but not prohibit, ex parte contact. It argues that the ethical restrictions that apply to an

attorney’s contact with fact witnesses are sufficient to control contact with expert witnesses. Part V discusses a related

issue, the professional responsibility limits on attorneys who wish to advise witnesses not to participate in ex parte

communications, and advocates a modest change that would increase the effectiveness of ex parte communications with

adverse retained experts.

II. The Expert as Trial-Team Member and Witness

Experienced trial attorneys tend to place witnesses into two categories: fact witnesses and experts. A more cynical and

perhaps more honest categorization would differentiate between the witnesses an attorney is stuck with and those she buys

on the open market. While the second categorization appears at first blush simply to be a repeat of the first with less delicate

language, it is not. Although the retained expert has become so commonplace that attorneys sometimes think of all experts

as witnesses who are retained and paid by one of the parties, experts who are not retained by either party do still testify

in trials on occasion. 26 Examples of nonretained [*656] expert witnesses include physicians who treat injured plaintiffs
27 and various civil servants who testify in civil trials between private parties, including highway patrol officers who

investigate traffic accidents, 28 fire marshals who determine the causes of fires, 29 and coroners and state medical examiners

who opine about the causes of deaths and related matters. 30

Federal Rules of Civil Procedure: You Can’t Tell the Players Without a Program, 37 Hastings L.J. 201 (1985). Finally, this Article also

does not deal with the interesting issues created by the ″side switching″ expert who is initially retained by one party who later decides

not to call her as a witness at trial and then objects to the attempt by an opposing party to call the expert as a trial witness. For a discussion

of these issues, see Steven Lubet, Expert Witnesses: Ethics and Professionalism, 12 Geo. J. Legal Ethics 465, 475-77 (1999).

26 Evidence law does not distinguish between witnesses who are retained and paid and those who are not retained and paid by either

party. Instead, it distinguishes lay witnesses from experts or, more precisely, because a single witness could present both expert and lay

testimony, see H.R. Doc. No. 106-225, at 38 (2000), between expert testimony and lay testimony. Under the Federal Rules of Evidence,

an expert is ″a witness qualified . . . by knowledge, skill, experience, training, or education″ to offer ″scientific, technical, or other

specialized knowledge [that] will assist the trier of fact . . . to determine a fact in issue.″ Fed. R. Evid. 702. Many states have statutes

or rules that are similar to Federal Rule of Evidence 702. See infra note 49. Those who are not qualified to serve as expert witnesses

can testify only to matters within their own observations. See infra note 44 and accompanying text. Those who qualify as expert witnesses

are entitled to present opinions based upon not only their own observations, but also upon data outside of their own personal knowledge.

See infra notes 45-48 and accompanying text. For purposes of convenience, this Article will follow the lead of the drafters of Federal

Rule of Civil Procedure 26(a)(1)(A) and ignore the possibility that one witness could present both fact and expert testimony. Following

the provisions of Rule 26(a)(1)(A), this Article will refer to those who ″may be used at trial to present evidence under Rules 702, 703,

and 705 of the Federal Rules of Evidence″ (or similar state evidence law provisions, see infra notes 45, 49) as expert witnesses. The

Article will use the term ″fact witness″ to refer to a person who is not qualified to serve as an expert.

27 E.g., Tzystuck v. Chicago Transit Auth., 529 N.E.2d 525, 527 (Ill. 1988); Eugene I. Pavalon & Gary K. Laatsch, Use of Discovery

in Product Liability Cases, in Illinois Product Liability Practice ch. 6 (Ill. Inst. for Continuing Legal Educ. ed., 1999); see also supra note

25 (noting controversy regarding ex parte contact between defense attorneys and physicians who treated injured plaintiffs).

28 E.g., Martin v. Pride Offshore Co., No. CIV. A.97- 3754, 1999 WL 4921, at *1 (E.D. La. Jan. 6, 1999), aff’d, 198 F.3d 241 (5th

Cir. 1999); Scirrilla v. Osborne, 946 S.W.2d 919 (Tex. Ct. App. 1997); Runnion v. Kitts, 531 P.2d 1307, 1310 (Wyo. 1975).

29 E.g., United Servs. Auto. Ass’n v. Wade, 544 So. 2d 906, 908-09 (Ala. 1989); DeYoung v. Alpha Constr. Co., 542 N.E.2d 859, 861

(Ill. App. Ct. 1989); Parker v. Dubus Engine Co., 563 So. 2d 355, 357 (La. Ct. App. 1990); Kalmn, Inc. v. Empiregas Corp., 406 So.

2d 276, 279 (La. Ct. App. 1981); Marketos v. Am. Employers Ins. Co., 612 N.W.2d 848, 851 (Mich. Ct. App. 2000).

30 E.g., Boyd v. Baeppler, 215 F.3d 594, 603 (6th Cir. 2000); Russ v. Ratliff, 538 F.2d 799, 805 n.12 (8th Cir. 1976); Touchette v. Dots,

Inc., 1995 WL 592475, at *1 (Conn. Super. Ct. Sept. 29, 1995); Osborne v. Cambridge Township, 736 A.2d 715, 716 n.1 (Pa. Commw.

Ct. 1999); Wangsness v. Aldinger, 598 N.W.2d 221, 226-27 (S.D. 1999).
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Notwithstanding the occasional appearance of experts who are not financially and strategically aligned with parties,

however, it is now commonplace for parties or their attorneys to hire and pay expert witnesses. 31 These retained experts,

who are the subject of this Article, have two different and at least somewhat conflicting roles. First, they are members of

the trial teams of the attorneys who hire them. Second, they are witnesses who present testimony for the jury’s

consideration. Because the ethical issues presented by attorney contact with adverse experts often result from the conflict

between these two roles, 32 each of them should be fully understood. Perhaps this conflict can be best understood by

examining the perspectives of three groups of people who interact with experts-their clients, jurors, and opposing attorneys.

[*657]

A. The Client’s Perspective: The Expert as Paid Member of the Trial Team

With regard to the expert’s role as an advocate for one party and a member of that party’s trial team, the expert occupies

a role that is arguably similar to that of an attorney, legal assistant, investigator, or legal secretary. From the perspective

of the client who pays the tab for the expert just as she does for the attorney, legal assistant, investigator, and legal secretary,

it may seem like there is and should be little or no distinction between the expert and other members of the trial team. 33

If the client expects to get what she pays for, she may expect the same type of loyalty (with attendant confidentiality) from

″her″ expert witness as she does from her attorney and the other members of the trial team that will do battle with their

adversaries during the litigation. 34

In this Article, the term ″trial-team-model advocates″ shall refer to those who believe that the expert’s role as a member

of the trial team should predominate her role as a witness at trial. 35 Because they value the loyalty of an expert to her trial

team over any possible benefits to the trial process from ex parte contact between the expert and the adverse attorney,

trial-team-model advocates would prohibit such ex parte contact. 36 Many trial-team-model advocates also believe that a

close and closed working relationship between the retaining attorney and her expert witness is required for the proper

functioning of the adversary system. 37

B. The Juror’s Perspective: The Expert as Witness

31 See infra note 111.

32 In an article regarding formal discovery issues related to the work product doctrine, Professor Kathleen Waits similarly recognized

that understanding and properly resolving these issues required an understanding and proper resolution of the expert witness’s two

conflicting roles. See Kathleen Waits, Opinion Work Product: A Critical Analysis of Current Law and a New Analytical Framework, 73

Or. L. Rev. 385, 442-44 (1994); see also John S. Applegate, Witness Preparation, 68 Tex. L. Rev. 277, 295 (1989) (″The function of the

expert witness is both the most neutral and the most partisan.″).

33 Cf. W.R. Grace & Co. v. Zotos Int’l, Inc., No. 98- CV-838S(F), 2000 WL 1843258, at *4 (W.D.N.Y. Nov. 2, 2000) (noting that

defendant argued that its expert should be treated as ″part of the (defense) ’team’″).

34 See Easton, supra note 23, at 497.

35 On some occasions, a phrase like ″ex-parte-contact opponents″ will be used to refer to those holding this view. Neither this term

nor the term ″trial-team-model advocates″ should be read as implying that those opposing ex parte contact are an organized or

coordinated group. Instead, the various attorneys, judges, and scholars who are trial-team-model advocates have presumably come to

their views independently. As this Article makes clear, I disagree with trial-team- model advocates. See infra note 55. Of course, in an

area as significant, vast, and varied as expert witnesses and their effect on civil litigation, there is plenty of room for reasonable and

well-informed minds to disagree.

36 See infra notes 118-26 and accompanying text.

37 See infra notes 220-23 and accompanying text.
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From the jury box, 38 the view is quite different than the view from the chairs occupied by the client and attorney who

retained the expert. From the perspective of the jurors, the expert’s job is to serve as a witness, not an aide to one of the

parties. 39 Like any other witness, the expert climbs into the witness box, swears to tell the truth, 40 and presents evidence

for the jury’s consideration. Like any other witness, she [*658] is called to the stand by an attorney who often attempts

to suggest that she is both believable and relatively unbiased 41 and hopes that her testimony therefore will persuade the

jurors on one or more disputed issues. Like any other witness (or perhaps even more so than fact witnesses in many

instances), 42 the expert is cross-examined by the attorney representing the other party. As with any other witness, the jurors

will be called upon to evaluate the veracity and knowledge of the expert. The adverse attorney’s success (or lack thereof)

in impeaching the expert during cross-examination is often critical to the jurors’ determinations regarding these matters.
43

In fact, the expert is not only a witness, she is a ″super witness″ who is given broad latitude to attempt to persuade the jurors

in ways that are forbidden for fact witnesses. The Federal Rules of Evidence allow a lay witness to testify about her

opinions only when they are ″rationally based on the perception of the witness″ and ″helpful to a clear understanding of

the witness’ testimony or the determination of a fact in issue.″ 44

38 For convenience, this Article assumes that the fact finder is a jury. In a bench trial, the judge will face issues similar to those faced

by the jury in a jury trial.

39 Easton, supra note 23, at 476-77.

40 Witnesses commonly swear to tell ″the truth, the whole truth, and nothing but the truth.″ E.g., Cal. Civ. Proc. Code § 2094 (West

2000); Conn. Gen. Stat. Ann. § 1-25 (West Supp. 2000); Fla. Stat. Ann. § 90.605(1) (West 1999); Idaho Code § 9-1402 (Michie 1998);

Or. Evid. Code R. 603(2), (3); Wis. Stat. Ann. § 906.03(2), (3) (West 1993).

41 See Easton, supra note 23, at 476; Terry Christovich Gay, Pseudo-scientists at the Gate: The New FJC Manual Will Help, 63 Def.

Couns. J. 331, 331 (1996) (″’Critics have objected that . . . jurors do not comprehend . . . that the expert witnesses upon whom the system

relies are mercenaries whose biased testimony frequently produces erroneous and inconsistent determinations.’″ (quoting William W.

Schwarzer, Introduction to Federal Judicial Center, Reference Manual on Scientific Evidence 2 (1994))); J. Seymour Benson, The Care

and Feeding of an Expert Witness, Fla. B.J., July/Aug. 1996, at 44, 44-45; Tim Hallahan, Everything You Need to Know About Expert

Witnesses, Prac. Litigator, Sept. 1997, at 41, 44, 60; W. Brent Wilcox, Plaintiff’s Experts: Finding, Preparing and Presenting an Expert

Witness, Utah B.J., Nov. 1995, at 38, 40. Of course, it is not always actually the case that a witness is unbiased. Both experts, see infra

notes 297-303 and accompanying text, and fact witnesses, see infra notes 315-17, 369 and accompanying text, can be quite biased.

42 Wise trial attorneys are reluctant to conduct searing cross-examinations of fact witnesses, because they realize that jurors often relate

more to a person who is on the stand simply by a twist of fate that made them a witness to important facts than to the trial attorney who

is permitted to cross-examine her. See Thomas A. Mauet, Trial Techniques 248-49 (5th ed. 2000). The same logic does not apply to a

retained expert witness, because she, like the trial attorney who cross- examines her, is in the courtroom to earn money. As a result, trial

attorneys are often more aggressive in cross-examining expert witnesses than they are in cross-examining fact witnesses.

43 Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384, 394 (N.D. Cal. 1991); Easton, supra note 23, at 504-05.

44 Fed. R. Evid. 701(a), (b). Pursuant to a 2000 amendment to Rule 701, the opinion testimony of a lay witness cannot be ″based on

scientific, technical, or other specialized knowledge within the scope of Rule 702.″ Fed. R. Evid. 701(c); H.R. Doc. No. 106-225, at 8,

37 (2000). This new provision was added to eliminate any risk that expert witnesses would avoid the requirements of Rule 702 by

claiming to be offering lay opinions, rather than expert opinions. Fed. R. Evid. 701 advisory committee’s note (2000 amendments). Many

states have lay opinion rules that are identical or almost identical to the pre-2000 version of Federal Rule 701. See Ala. R. Evid. 701;

Alaska R. Evid. 701; Ariz. R. Evid. 701; Ark. Unif. R. Evid. 701; Colo. R. Evid. 701; Haw. R. Evid. 701; Idaho R. Evid. 701; Ind. R.

Evid. 701; Iowa R. Evid. 701; Ky. R. Evid. 701; La. Code Evid. Ann. art. 701 (West 1995); Me. R. Evid. 701; Mich. R. Evid. 701; Minn.

R. Evid. 701; Miss. R. Evid. 701; Mont. R. Evid. 701; Neb. Rev. Stat. § 27-701 (1995); N.H. R. Evid. 701; N.J. R. Evid. 701; N.M. R.

Evid. 11-701; N.C. R. Evid. 701; N.D. R. Evid. 701; Ohio R. Evid. 701; Okla. Stat. Ann. tit. 12, § 2701 (West 1993); Or. Evid. Code

R. 701; Pa. R. Evid. 701; R.I. R. Evid. 701; S.D. Codified Laws § 19-15-1 (Michie 1995); see also Unif. R. Evid. 701. Other states have

provisions of evidence law that are quite close to the pre-2000 version of Federal Rule 701, but with relatively minor differences. See

Cal. Evid. Code § 800 (West 2000) (permitting lay opinions when they are ″(a) [r]ationally based on the perception of the witness; and

(b) [h]elpful to a clear understanding of his testimony″); Kan. Stat. Ann. § 60- 456(a) (1994) (permitting lay opinions that ″(a) [are]

rationally based on the perception of the witness and (b) are helpful to a clearer understanding of his or her testimony″); Tenn. R. Evid.

701 (adding subsection (b), which provides that ″[a] witness may testify to the value of the witness’s own property or services″); cf.
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In contrast, an expert need not limit her opinions to matters related to her own observations. Instead, Rule 703 45 allows

Atwood v. Atwood, 79 A. 59, 60 (Conn. 1911) (″An opinion of a nonexpert witness which does not rest upon facts stated by him, or

is not acquired through the use of his senses, may not be laid in evidence.″); Missouri v. Gardner, 955 S.W.2d 819, 823 (Mo. Ct. App.

1997). In Missouri, a state that does not have a comprehensive code of evidence statutes or rules, a court observed: [L]ay opinion

testimony has generally been allowed in two circumstances: (1) to provide the jury with descriptive facts that otherwise could not be

detailed or reproduced for the jury; and (2) to give a judgment on matters where [a] witness is shown to have an opinion which would

aid the jury.Id. at 823. In three states, the relevant evidence law includes provisions like the one added to Federal Rule 701 in 2000. In

two states, the law provides: If a witness is not testifying as an expert, the witness’s testimony about what he or she perceived may be

in the form of inference and opinion when: (1) The witness cannot readily, and with equal accuracy and adequacy, communicate what

he or she has perceived to the trier of facts without testifying in terms of inferences or opinions and the witness’s use of inferences or

opinions will not mislead the trier of fact to the prejudice of the objecting party; and (2) The opinions and inferences do not require a

special knowledge, skill, experience, or training.Fla. Stat. Ann. § 90.701 (1999); accord Del. Unif. R. Evid. 701. A third state’s law more

closely corresponds to the post-2000 version of Federal Rule 701. See S.C. R. Evid. 701 (tracking the language of pre-2000 Federal Rule

701, then adding the restriction that the opinions or inferences ″(c) do not require special knowledge, skill, experience or training″). Rule

701 of the Federal Rules of Evidence is complemented by Rule 602’s personal knowledge requirement for fact witnesses, which states,

″A [fact] witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal

knowledge of the matter.″ Fed. R. Evid. 602. Many states have evidence-law provisions that are virtually or wholly identical to Rule 602

of the Federal Rules. See Ala. R. Evid. 602; Alaska R. Evid. 602; Ariz. R. Evid. 602; Ark. Unif. R. Evid. 602; Colo. R. Evid. 602; Del.

Unif. R. Evid. 602; Haw. R. Evid. 602; Idaho R. Evid. 602; Iowa R. Evid. 602; Ky. R. Evid. 602; La. Code Evid. Ann. art. 602 (West

1995); Me. R. Evid. 602; Md. R. Evid. 5-602; Mich. R. Evid. 602; Minn. R. Evid. 602; Mont. R. Evid. 602; Neb. Rev. Stat. § 27-602

(1995); N.H. R. Evid. 602; N.J. R. Evid. 602; N.M. R. Evid. 11-602; N.C. R. Evid. 602; N.D. R. Evid. 602; Ohio R. Evid. 602; Okla.

Stat. Ann. tit. 12, § 2602 (West 1993); Or. Evid. Code R. 602; Pa. R. Evid. 602; R.I. R. Evid. 602; S.C. R. Evid. 602; Tenn. R. Evid.

602; Tex. R. Evid. 602; Utah R. Evid. 602; Wash. R. Evid. 602; W. Va. R. Evid. 602; Wis. Stat. Ann. § 906.02 (West 1993); Wyo. R.

Evid. 602; see also Unif. R. Evid. 602. Other states have somewhat different rule, statutory, or case-law language outlining the personal

knowledge requirement for lay witnesses. See, e.g., Cal. Evid. Code § 702 (West 1990); Fla. Stat. Ann. § 90.604 (West 1999); Gray v.

Mossman, 99 A. 1062, 1065 (Conn. 1917) (″The witness possessed no competent knowledge from which he could testify, and the court

properly struck this out.″).

45 Before a recent amendment, Federal Rule 703 provided: The facts or data in the particular case upon which an expert bases an

opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon

by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in

evidence.Fed. R. Evid. 703, 28 U.S.C. app. (1994) (amended 2000). Many states have evidence-law provisions identical or substantially

similar to the pre-2000 version of Federal Rule 703. See Alaska R. Evid. 703; Ariz. R. Evid. 703; Colo. R. Evid. 703; Del. Unif. R. Evid.

703; Fla. Stat. Ann. § 90.704 (West 1999); Idaho R. Evid. 703; Ind. R. Evid. 703; Iowa R. Evid. 703; La. Code Evid. Ann. art. 703 (West

1995); Me. R. Evid. 703; Miss. R. Evid. 703; Mo. Ann. Stat. § 490.065(3) (West 1996); Mont. R. Evid. 703; Neb. Rev. Stat. § 27-703

(1995); N.H. R. Evid. 703; N.J. R. Evid. 703; N.M. R. Evid. 11-703; N.C. R. Evid. 703; N.D. R. Evid. 703; Okla. Stat. Ann. tit. 12, §

2703 (West 1993); Or. Evid. Code 703; Pa. R. Evid. 703; S.C. R. Evid. 703; S.D. Codified Laws § 19-15-3 (Michie 1995); Tex. R. Evid.

703; Utah R. Evid. 703; Vt. R. Evid. 703; Va. Code Ann. § 8.01- 401.1(a) (Michie 2000); Wash. R. Evid. 703; W. Va. R. Evid. 703; Wyo.

R. Evid. 703; see also Unif. R. Evid. 703; cf. Cal. Evid. Code § 801(b) (West 2000). In California, an expert’s opinion may be [b]ased

on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness

or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an

expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter

as a basis for his opinion.Id. Alabama law is even more favorable for experts, because it does not contain the ″of a type reasonably relied

upon by experts in the particular field″ requirement. Ala. R. Evid. 703. On the other hand, Ohio allows only those expert opinions that

are based on admissible evidence or facts or data perceived by the expert. Ohio R. Evid. 703; see also R.I. R. Evid. 703 (containing

language similar to Ohio, but also allowing expert opinions based on hypothetical questions); cf. Mich. R. Evid. 703 (″The court may

require that underlying facts or data essential to an opinion or inference be in evidence.″). Other states have added a provision explicitly

giving courts the authority to exclude unreliable testimony. See Haw. R. Evid. 703 (″The court may, however, disallow testimony in the

form of an opinion or inference if the underlying facts or data indicate lack of trustworthiness.″); Tenn. R. Evid. 703 (″The court shall

disallow testimony in the form of an opinion or inference if the underlying facts or data indicate lack of trustworthiness.″). Under the

pre-2000 version of Federal Rule 703, courts disagreed regarding whether inadmissible data relied upon by experts was itself admissible

along with the expert’s opinion. Fed. R. Evid. 703 advisory committee’s note (2000 amendments). As a result, Federal Rule 703 was

amended in 2000, to add provisions establishing that the authority given to experts to rely upon inadmissible data did not necessarily
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her to base her opinions and inferences upon [*661] facts or data ″perceived by or made known to the expert at or before″

her testimony. 46 Furthermore, the facts or data upon which an expert witness bases her opinions and inferences do not even

have to be admissible in evidence. 47 Therefore, it is perfectly permissible (and quite common) for an attorney to make

inadmissible ″facts or data″ known to her retained expert witness in communications that do not involve their adversaries

and for the expert to base her opinions upon these inadmissible ″facts or data.″ 48

Furthermore, the Federal Rules allow an expert to ″assist the trier of fact to understand the evidence or to determine a fact

in issue.″ 49 This expansive outline of [*662] the scope of allowable expert testimony gives the expert and the attorney

render that data itself admissible. Fed. R. Evid. 703 (″Facts or data that are otherwise inadmissible shall not be disclosed to the jury by

the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the

expert’s opinion substantially outweighs their prejudicial effect.″); H.R. Doc. No. 106-225, at 10, 53-54 (2000). Two states foreshadowed

the controversy that led to the recent amendment to Federal Rule 703 by adopting pre-2000 language, supplemented with additional

provisions concerning whether the party introducing the expert testimony can make the jury aware of inadmissible bases of the expert’s

testimony. See Ky. R. Evid. 703; Minn. R. Evid. 703. The 2000 addition to Federal Rule 703 may be less significant than it first appears,

because a cross-examination attack upon the bases of an expert’s opinion ″will often open the door to a proponent’s rebuttal with

information that was reasonably relied upon by the expert, even if that information would not have been discloseable initially under the

balancing test provided by this amendment.″ Fed. R. Evid. 703 advisory committee’s note (2000 amendments).

46 Fed. R. Evid. 703.

47 Id.; see also supra note 45 (citing similar state provisions). The Federal Rules do contain one ″restriction″ upon the use of

inadmissible facts or data. Under Federal Rule 703, the expert can base her opinions and inferences upon inadmissible facts or data only

when they are ″of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject.″

Fed. R. Evid. 703; see also supra note 45. This would-be restriction is often of little note, because experts commonly bootstrap themselves

past this requirement by testifying that the information is of the type relied upon by others within their profession. Challenging this

proposition is expensive and oftenfutile. Easton, supra note 23, at 488 & n.70.

48 Easton, supra note 23, at 495-96; Lubet, supra note 25, at 469 (″To one degree or another, all experts depend upon retaining counsel

for the information necessary to do their work.″); Lee Mickus, Discovery of Work Product Disclosed to a Testifying Expert Under the

1993 Amendments to the Federal Rules of Civil Procedure, 27 Creighton L. Rev. 773, 788-89 (1993-94).

49 Fed. R. Evid. 702. Prior to a 2000 amendment, Federal Rule 702 stated: If scientific, technical, or other specialized knowledge will

assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form of an opinion or otherwise Fed. R. Evid. 702, 28 U.S.C. app. (1994)

(amended 2000). Several states’ expert witness provisions mirror the pre- 2000 version of Federal Rule 702. See Ala. R. Evid. 702; Ariz.

R. Evid. 702; Ark. Unif. R. Evid. 702; Colo. R. Evid. 702; Del. Unif. R. Evid. 702; Idaho R. Evid. 702; Iowa R. Evid. 702; Ky. R. Evid.

702; La. Code Evid. Ann. art. 702 (West 1995); Me. R. Evid. 702; Minn. R. Evid. 702; Miss. R. Evid. 702; Mont. R. Evid. 702; Neb.

Rev. Stat. § 27-702 (1995); N.H. R. Evid. 702; N.J. R. Evid. 702; N.M. R. Evid. 11-702; N.D. R. Evid. 702; Okla. Stat. Ann. tit. 12,

§ 2702 (West 1993); Or. Evid. Code 702; R.I. R. Evid. 702; S.C. R. Evid. 702; S.D. Codified Laws § 19-15-2 (Michie 1995); Tex. R.

Evid. 702; Utah R. Evid. 702; Vt. R. Evid. 702; Wash. R. Evid. 702; W. Va. R. Evid. 702; Wyo. R. Evid. 702; see also Unif. R. Evid.

702; cf. Siladi v. McNamara, 325 A.2d 277, 279 (Conn. 1973) (″Generally, expert testimony may be admitted if the witness has a special

skill or knowledge, beyond the ken of the average juror, that, as properly applied, would be helpful to the determination of an ultimate

issue.″). Other states have rules that are somewhat similar to the pre-2000 version of Federal Rule 702, with additional provisions not

found in the federal rule. See Alaska R. Evid. 702; Fla. Stat. Ann. § 90.702 (West 1999); Haw. R. Evid. 702; Ind. R. Evid. 702; Mo. Ann.

Stat. § 490.065(1), (2) (West 1996); N.C. R. Evid. 702; Ohio R. Evid. 702; Va. Code Ann. § 8.01-401.3 (Michie 2000). California only

allows expert witness testimony regarding matters outside the jury’s knowledge and experience but uses different language in outlining

this requirement. Cal. Evid. Code § 801 (West 2000). In contrast, the Kansas statute provides that all expert opinions must be ″within

the scope of the special knowledge, skill, experience or training possessed by the witness,″ but it does not include an explicit requirement

that the testimony be outside the jury’s knowledge and experience. Kan. Stat. Ann. § 60-456(b)(2) (1994). The 2000 amendment to

Federal Rule 702 added provisions stating that expert testimony was admissible only ″if (1) the testimony is based upon sufficient facts

or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods

reliably to the facts of the case.″ Fed. R. Evid. 702; H.R. Doc. No. 106- 225, at 9, 42 (2000). This provision incorporated, to some extent,

the Supreme Court’s holdings regarding the parameters of acceptable expert testimony in Daubert v. Merrell Dow Pharmaceuticals, Inc.,

509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149 (1999). Fed. R. Evid. 702 advisory committee’s note (2000

amendments).
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who retained her plenty of room to submit a wide range of testimony ″in the form of . . . opinion[s] or otherwise.″ 50

Finally, the witness presents this testimony with the considerable benefit of the judge’s declaration that she is an ″expert″

worthy of the jurors’ special attention. 51 Of course, this declaration follows the expert’s recitation of her impressive

background and achievements. 52

The well-credentialed retained expert witness (a term that is probably grossly redundant, given the trial attorney’s

motivation to hire experts who will impress jurors) 53 therefore has significant advantages over fact witnesses in her effort

to [*663] persuade jurors. 54 Nonetheless, the jurors will be called upon to decide whether the expert is to be believed.

Those who reject the views of trial-team-model advocates believe that the jurors should be given every reasonable tool to

make this determination, including a cross-examination of the expert that benefits from all reasonable information-gathering

techniques. 55

50 Fed. R. Evid. 702; see supra note 49 (citing similar state provisions).

51 Eymard v. Pan Am. World Airways (In re Air Crash Disaster), 795 F.2d 1230, 1234 (5th Cir. 1986) (referring to ″the imprimatur

of the trial judge’s decision that he [a witness] is an ’expert’″); Easton, supra note 23, at 480 & nn.43-44.

52 Easton, supra note 23, at 478-79. In the nomenclature of one experienced trial attorney, an expert is an ″academically endowed

superwitness.″ Terry O’Reilly, Ethics and Experts, 59 J. Air L. & Com. 113, 113 (1993).

53 Selection and retention of impressive expert witnesses is one of a trial attorney’s most important tasks. One somewhat weary, but

realistic, trial attorney has described this process as follows: Good lawyers ″win″ cases by obtaining the best result for their clients. Less

successful lawyers fade from the arena. We accept this as the harsh code of trial work. Inevitably this requires the search for the most

persuasive experts and their early retention, regardless of the costs. If this is now a lumbering Frankenstein, the truth is that you and I

tightened the screws and turned on the electricity.O’Reilly, supra note 52, at 117.

54 See, e.g., United States v. Alexander, 526 F.2d 161, 168 (8th Cir. 1975) (stating that allegedly scientific (polygraph) evidence ″is

likely to be shrouded with an aura of near infallibility, akin to the ancient oracle of Delphi″); United States v. Addison, 498 F.2d 741,

744 (D.C. Cir. 1974) (finding that expert testimony may ″assume a posture of mystic infallibility in the eyes of a jury of laymen″); White

v. Estelle, 554 F. Supp. 851, 858 (S.D. Tex. 1982) (stating when a psychiatrist’s opinion ″is proffered by a witness bearing the title of

’Doctor,’ its impact on the jury is much greater than if it were not masquerading as something it is not″), aff’d, 720 F.2d 415 (5th Cir.

1983). According to a leading evidence scholar: Scientific evidence impresses lay jurors. They tend to assume it is more accurate and

objective than lay testimony. A juror who thinks of scientific evidence visualizes instruments capable of amazingly precise measurement,

of findings arrived at by dispassionate scientific tests. In short, in the mind of the typical lay juror, a scientific witness has a special aura

of credibility.Edward J. Inwinkelried, Evidence Law and Tactics for the Proponents of Scientific Evidence, in Scientific and Expert

Evidence 33, 37 (Edward J. Inwinkelried ed., 1981), quoted in Barefoot v. Estelle, 463 U.S. 880, 926 n.8 (1983) (Blackmun, J.,

dissenting).

55 My own rejection of the trial-team model results in part from my experience as a trial attorney and litigator. Because my biases

regarding expert witnesses result at least in part from those experiences, a brief discussion of those experiences and biases perhaps is

appropriate. Before a relatively recent move to the academic world, I spent almost fifteen years in practice as a trial attorney. Except for

a three-year stint as a prosecutor, my trial and related experience primarily involved representing defendants in civil trials, arbitration

hearings, and administrative agency proceedings. In my practice, I came into contact with hundreds of retained expert witnesses (working

both for me and against me) in many dozens of cases. As I cross-examined experts, presented expert testimony on direct examination,

deposed experts, and watched the interaction between experts and attorneys (including me), I came to be quite suspicious of retained

expert witnesses and the testimony they presented in civil cases. In my view, this often flawed testimony is almost always shaped, and

at least sometimes tainted, by the overly comfortable relationship between expert witnesses and the attorneys who retain and pay them.

I therefore believe the judicial system should take reasonable steps to make this relationship less cozy and to subject the expert’s analysis

and work to scrutiny whenever possible. Easton, supra note 23. Because that recently published article concerns an issue closely related

to the issue discussed here, this Article often relies upon and cites that article’s discussions of related matters, instead of repeating these

discussions at length. In that recent article, I argued that a party should be entitled to discovery and disclosure of all materials reviewed

by an adverse retained expert witness and all communications in which the expert participated, including communications with the

attorney who retained her. Id. at 544. That article and the instant one are shaped by a belief that the flaws in an expert’s analysis will

be exposed, if at all, only when the attorney who will conduct the cross-examination of the expert is given every reasonable opportunity

to acquire information that she can use to establish the problems with the expert’s analysis, including the retaining attorney’s influence

on that analysis. In the instant Article, I argue for another process that would make the relationship between the expert and the attorney
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The realities of testimony presented by retained expert witnesses support this approach. The ″opinion[s] and inference[s]″
56 of an expert witness usually are not created in a vacuum where an unbiased specialist dispassionately studies

independently gathered, wholly neutral, and entirely relevant evidence and reaches conclusions unaffected by her patrons.

Instead, an attorney who has a very real interest 57 in the expert reaching a predetermined outcome chooses the expert, 58

hires [*665] her, 59 channels selected information about the case to her, 60 decides whether the expert’s conclusions are

satisfactory enough to continue employing and paying her, 61 makes the expert a member of the party’s trial team, 62 directs

who employs her less comfortable and render the expert’s work subject to more scrutiny by opposing counsel. This process is the direct

contact by an attorney of expert witnesses retained by her opponent, without concern that such contact might be viewed as impermissible.

My enthusiasm for this position results in part from my practice experience. Because I knew that some viewed ex parte communications

between attorneys and adverse retained experts as unethical, I always chose not to engage in such contact, even though there were several

circumstances in which I believed that such contact might have assisted my preparation for cross-examination of the expert and,

therefore, enhanced both my client’s chances of success and the truth-seeking process. I therefore believe that removing the suggestion

that such contact is impermissible would have substantial benefits, because it would remove a disincentive for such contact by trial

attorneys who are aware of this suggestion and are currently unwilling to risk sanction by making ex parte contact. In light of the recent

changes to the Federal Rules of Civil Procedure that make it even more clear that ex parte contact is permissible, see infra notes 215-16

and accompanying text, now is a particularly good time to remove the taint from ex parte contact. Those who are less troubled than I

about the dollar-stoked loyalty of expert witnesses to the attorneys who retain them and its effect on their testimony will find the

arguments outlined here unpersuasive, because these arguments are based in significant part upon skepticism about experts and their

relationships with their employers. Also, those who put less emphasis on the cross-examination aspects of the adversary system than I

and believe more than I do that attorney work product must be zealously protected will be concerned about the possibility that ex parte

communications might invade the attorney’s zone of privacy.

56 Fed. R. Evid. 703.

57 See Steven Lubet, Expert Testimony: A Guide for Expert Witnesses and the Lawyers Who Examine Them 171 (1998) (″After all,

advocates typically retain experts with one purpose in mind: to win the case.″).

58 Charles W. Wolfram, Modern Legal Ethics § 12.4.6, at 652 (1986) (″Lawyers are expected to seek out experts whose testimony will

favor their side . . . .″); Ellen E. Deason, Court-Appointed Expert Witnesses: Scientific Positivism Meets Bias and Deference, 77 Or. L.

Rev. 59, 93 (1998) (″[A]n expert selected by a party [is] someone who will make the strongest possible statement on the party’s behalf

. . . .″); Easton, supra note 23, at 492-94; John H. Langbein, The German Advantage in Civil Procedure, 52 U. Chi. L. Rev. 823, 835

(1985) (″The more measured and impartial an expert is, the less likely he is to be used by either side.″). An attorney who needs expert

testimony to advance a proposition at trial generally can find an expert to testify to that proposition. See, e.g., Chaulk ex rel. Murphy

v. Volkswagen of Am., Inc., 808 F.2d 639, 644 (7th Cir. 1986) (Posner, J., dissenting) (″’There is hardly anything, not palpably absurd

on its face, that cannot now be proved by some so-called ″experts.″’″ (quoting Keegan v. Minneapolis & St. Louis R.R., 78 N.W. 965,

966 (Minn. 1899))); TV-3, Inc. v. Royal Ins. Co., 193 F.R.D. 490, 492 (S.D. Miss. 2000) (″[O]nly the most naive of experienced lawyers

or judges could fail to realize that in our present legal culture money plus the proper ’marching orders’ will get an ’expert’ witness who

will undertake to prove almost anything.″); Margaret A. Berger, A Relevancy Approach to Novel Scientific Evidence, 115 F.R.D. 89, 91

(1987) (″It is quite apparent that experts are readily available to present essentially frivolous theories . . . .″); Mickus, supra note 48, at

792 n.87 (″Certain experts are willing to advocate, in court, scientific conclusions that fly in the face of an entire body of scientific

literature.″); Jack B. Weinstein, Improving Expert Testimony, 20 U. Rich. L. Rev. 473, 482 (1986) (″An expert can be found to testify

to the truth of almost any factual theory, no matter how frivolous . . . .″); Joel DeVore, The New Discovery Battle, Or. St. B. Bull., Apr.

1999, at 15, 15 (″’[Y]ou can hire a medical expert who will testify to almost anything’ . . . .″ (quoting Chris Ludgate, Doctors for Sale,

Willamette Wk., Nov. 13, 1996)).

59 Easton, supra note 23, at 494.

60 Lubet, supra note 57, at 172-73; Easton, supra note 23, at 494-95; Mickus, supra note 48, at 791.

61 Easton, supra note 23, at 496; Langbein, supra note 58, at 835 (″Money changes hands upon the rendering of expertise, but the

expert can run his meter only so long as his patron litigator likes the tune.″). The power to influence the expert’s opinion that the retaining

attorney derives from her ability to cut off the flow of fees to the expert is perhaps particularly significant when the expert is one of the

many persons who derives a substantial portion of her income from providing expert testimony. As many courts and commentators have

observed, it is not unusual for ″hired-gun″ expert witnesses, see, e.g., Wolfram, supra note 58, § 12.4.6, at 652, to build their careers and

fortunes by offering to testify to whatever proposition an attorney needs to ″prove,″ regardless of its lack of foundation. See, e.g., Eymard
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and sometimes alters the expert’s analysis, 63 and decides whether she will testify at trial. 64 These activities [*666] shape

the testimony ultimately given at trial by the expert. 65 Therefore, the influence of the trial team and its leader provide a

need for additional information-gathering devices for the adverse attorney, not a justification for further shielding the expert

witness from scrutiny. Cross-examination, after all, is the only realistic opportunity for the jurors to learn about problems

with the expert’s testimony. 66 If the retaining [*667] attorney has created, changed, or in some way influenced the expert’s

testimony, the cross-examining attorney should be given every reasonable opportunity to illuminate the retaining attorney’s

v. Pan Am. World Airways (In re Air Crash Disaster), 795 F.2d 1230, 1234 (5th Cir. 1986) (″[T]he professional expert is now

commonplace. That a person spends substantially all of his time consulting with attorneys and testifying is not a disqualification. But

experts whose opinions are available to the highest bidder have no place testifying in a court of law, before a jury . . . .″); Hall v. Baxter

Healthcare Corp., 947 F. Supp. 1387, 1407 (D. Or. 1996) (finding that an expert’s ″well-traveled opinions are no more than educated

guesses dressed up in evening clothes″); In re Aluminum Phosphide Antitrust Litig., 893 F. Supp. 1497, 1506-07 (D. Kan. 1995) (″Dr.

Hoyt’s analysis is driven by a desire to enhance the measure of plaintiffs’ damages, even at the expense of well-accepted scientific

principles and methodology.″); Lipsett v. Univ. of P.R., 740 F. Supp. 921, 924 (D.P.R. 1990) (quoting Eymard, 795 F.2d at 1234

(regarding experts who were ″available to the highest bidder″)); Report of the Tort Policy Working Group on the Causes, Extent and

Policy Implications of the Current Crisis in Insurance Availability and Affordability 35 (Feb. 1986) (″It has become all too common for

’experts’ or ’studies’ on the fringes of or even well beyond the outer parameters of mainstream scientific or medical views to be presented

to juries as valid evidence from which conclusions may be drawn.″), quoted in Michael C. McCarthy, Note, ″Helpful″ or ″Reasonably

Reliable″? Analyzing the Expert Witness’s Methodology Under Federal Rules of Evidence 702 and 703, 77 Cornell L. Rev. 350, 351

n.1 (1992).

62 Easton, supra note 23, at 497; Langbein, supra note 58, at 835; Mickus, supra note 48, at 779.

63 See W.R. Grace & Co. v. Zotos Int’l, Inc., No. 98- CV-838S(F), 2000 WL 1843258, at *4 (W.D.N.Y. Nov. 2, 2000) (observing that

an attorney’s consultation with her expert ″may . . . influence the expert’s consideration of the issues in matters of substance as well as

form″); Kennedy v. Baptist Mem’l Hosp.- Booneville, Inc., 179 F.R.D. 520, 521 (N.D. Miss. 1998) (outlining an attorney’s apparently

successful effort to change an expert’s opinion); Musselman v. Phillips, 176 F.R.D. 194, 201 (D. Md. 1997) (outlining an example of

attorney guidance to an expert); Oneida, Ltd. v. United States, 43 Fed. Cl. 611, 619 (Ct. Fed. Cl. 1999) (″Opinions or instructions made

by an attorney to his expert may include . . . suggestions-perhaps strong suggestions-on what conclusions should be drawn and in what

terms.″); Applegate, supra note 32, at 297 (″Practical guides for litigators emphasize that lawyers must . . . carefully prepare experts .

. . to minimize any doubts, uncertainties, or unfavorable views.″); Easton, supra note 23, at 497-99; Mickus, supra note 48, at 790

(recognizing attorneys’ ″overt or covert suggestions about how the expert should structure his opinion″); Michael E. Plunkett,

Discoverability of Attorney Work Product Reviewed by Expert Witnesses: Have the 1993 Revisions to the Federal Rules of Civil

Procedure Changed Anything?, 69 Temp. L. Rev. 451, 482 (1996) (″Attorneys may seek to . . . redirect[] the expert’s emphasis . . . .″).

The process by which an attorney directs a witness’s testimony is sometimes referred to as preparing, coaching, or even ″horseshedding″

the witness. See W. William Hodes, The Professional Duty to Horseshed Witnesses-Zealously, Within the Bounds of the Law, 30 Tex.

Tech L. Rev. 1343, 1349 (1999). When conducted properly, witness coaching is not prohibited. See Musselman, 176 F.R.D. at 201 (″[I]t

is not improper for an attorney to assist a retained expert in developing opinion testimony for trial . . . .″); Lubet, supra note 57, at 173-74;

Easton, supra note 23, at 502; Richard L. Marcus, The Perils of Privilege: Waiver and the Litigator, 84 Mich. L. Rev. 1605, 1645 (1986).

Indeed, coaching of important witnesses, including experts, is arguably a required practice for trial attorneys who must conduct a direct

examination of these witnesses. See Hodes, supra, at 1350; Marcus, supra, at 1645; Richard H. Underwood, The Professional and the

Liar, 87 Ky. L.J. 919, 954 & n.122 (1998- 99). Contrary to what trial-team-model advocates might suggest, the fact that coaching is

common, permitted, and perhaps even required does not somehow establish that an attorney should be free to coach with no fear that

a witness will discuss that coaching with opposing counsel. Instead, an attorney’s coaching of a witness presents the possibility that the

witness’s testimony will be influenced by that coaching. See Easton, supra note 23, at 502-04. If the truth-seeking process is to work,

the jurors who must evaluate a witness’s testimony deserve to know when it was influenced by the retaining attorney. Cf. Hodes, supra,

at 1354 (″[The] algebraic sum of credibility plays out after the horseshedding has taken place, and we all are entitled to take that into

account and impose a large or a small discount on coached testimony, as we see fit.″ (emphasis in original)). Because ex parte

communications between the adverse attorney and the witness create one way for the cross-examiner to make the jurors aware of this

influence, they should be allowed. Perhaps this is at least one reason why ex parte communications between a future cross-examiner and

a witness are allowed under Model Rule 4.2, except when the witness is represented by counsel. See infra notes 110-17 and

accompanying text.

64 Easton, supra note 23, at 499.

65 Id. at 499-504.

66 Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384, 394 (N.D. Cal. 1991); Easton, supra note 23, at 504, 505 n.130.
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shaping of the testimony for the jurors who must evaluate it, 67 including ex parte communications with the expert. 68

The modern litigation landscape is dominated by trials in which expert witnesses for opposing parties claim similar

expertise, but nonetheless testify to diametrically opposed opinions based on that expertise. 69 In many, if not most, of these

trials, where the question at hand can have only one correct answer, one of these experts is testifying to an incorrect opinion.
70 If jurors believe that incorrect opinion, they will in all likelihood return an incorrect verdict. 71 The jurors who are

required to determine which of two experts to believe (or, perhaps more precisely, which of two experts to disbelieve)

deserve all information that can be reasonably presented by the [*668] attorneys cross-examining the experts, 72 including

information acquired through ex parte communications between a cross-examining attorney and an adverse expert. 73

C. The Adverse Attorney’s Perspective: The Expert as Cross-Examination Foe

67 See W.R. Grace & Co., 2000 WL 1843258, at *4; Barna v. United States, No. 95 C 6552, 1997 WL 417847, at *2 (N.D. Ill. July

18, 1997); Intermedics, 139 F.R.D. at 395-96 (maintaining that the jury ″has a right to know who is [really] testifying″ (emphasis in

original)); Easton, supra note 23, at 504-08.

68 Mr. Hodes is one of the most prominent opponents of ex parte communications between attorneys and adverse expert witnesses.

See infra text accompanying note 126. At the same time, he recognizes that when sitting in a jury box [and in other situations], everyone

is called upon to make judgments about credibility. But that judgment must be based on the totality of the clues that are available, both

positive and negative, rather than the facile assumption that everyone with an incentive to lie will actually lie.Hodes, supra note 63, at

1353. On that score, he and I agree. Realistically, however, usually it is the retaining attorney who will bring forth the ″positive″

information and the cross- examining attorney who is responsible for bringing forth the ″negative″ information. As Mr. Hodes seems to

recognize, that information can reasonably include proof that the witness is not ″disinterested,″ including evidence about the coaching

of the witness. See id. at 1351-52. Ex parte communications between the attorney and the expert witness can help the cross-examining

attorney establish that the expert is not disinterested. See infra notes 357-64 and accompanying text. Therefore, they are a valuable

potential source of the negative information that the jury needs to balance against the positive information provided by the retaining

attorney when making required determinations about the witness’s credibility.

69 Wolfram, supra note 58, § 12.4.6, at 652 (″Lawyers are expected to seek out experts whose testimony will favor their side, secure

in the knowledge that their opponents will probably find an opposing expert view.″); Easton, supra note 23, at 509 & n.145. There are

instances where an expert’s testimony is not countered by the testimony of an expert for the opposing party, even though the opposing

party disputes the expert’s testimony. Easton, supra note 23, at 506. Because cross-examination will be the only viable opportunity for

the jurors to learn about problems with the expert’s testimony in such a case, it is perhaps even more important to provide every

reasonable opportunity for an effective cross-examination in these circumstances.

70 See Easton, supra note 23, at 509-26. Even when the question addressed by the experts is one on which there is arguably more than

one correct answer, see id. at 524-25, the jurors will ultimately be asked to determine which of the two experts should not be believed,

see id. at 526. Jurors who face the task of making this difficult decision deserve all reasonably available information.

71 See id. at 516 & n.160.

72 See Intermedics, 139 F.R.D. at 394; Easton, supra note 23, at 504-08, 517-20, 522-23. Information that can help the cross-examining

attorney establish the influence of the retaining attorney over the expert witness can be particularly helpful to the jurors who must

evaluate the reliability of that expert’s testimony. See Johnson v. Gmeinder, 191 F.R.D. 638, 646 (D. Kan. 2000) (noting the importance

of a party’s opportunity to ″determine the extent to which the opinion of the expert may have been influenced by counsel″ in order to

prepare for an effective cross-examination); Musselman v. Phillips, 176 F.R.D. 194, 201 (D. Md. 1997) (″[A]llowing the [retaining]

attorney to effectively construct the retained expert’s opinion testimony to support the attorney’s theory of the case, while blocking

opposing counsel from learning of, or exposing, this influence[,] . . . would seriously undermine the integrity of the truth finding process

at trial.″); Barna, 1997 WL 417847, at *2 (″[E]xpert testimony [is] another way in which counsel places his view of the case or the

evidence in front of the jury. The real danger is that . . . opposing counsel [is] left without a solid basis for cross-examination.″);

Intermedics, 139 F.R.D. at 395-96; Occulto v. Adamar of N.J., Inc., 125 F.R.D. 611, 616 (D.N.J. 1989) (″[A]n expert who can be shown

to have adopted the attorney’s opinion as his own stands less tall before the jury than an expert who has engaged in painstaking inquiry

and analysis before arriving at an opinion.″); Christine D. Bakeis, Selecting and Handling Expert Witnesses in Litigation, For Def., Jan.

1997, at 15, 19 (″[I]t can be very effective to imply that the expert has tailored his or her testimony to fit the [opposing party’s] needs.″).

If ex parte communications are allowed, the jurors will often receive some information about the attorney’s influence over the expert,

even when the expert decides not to participate in ex parte communications. See infra notes 357-63 and accompanying text.

73 Although ex parte contact between the cross- examining attorney and the expert would sometimes result in the attorney acquiring

new information, see infra text accompanying notes 364-65, this will not always be the case, see infra notes 341-49 and accompanying
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Because an expert witness has such ″wide latitude″
74 and such overwhelming potential influence, 75 including the potential

for causing the jurors to return an incorrect verdict, 76 the adverse attorney’s cross- examination is even more critical than

the cross-examination of most fact witnesses. 77 If an expert testifies persuasively on [*669] a critical issue during direct

examination and survives cross-examination with her credibility intact, the adverse attorney is well on her way to a losing

verdict. 78 Of course, preparing for the cross-examination of a well- educated, persuasive, often highly experienced witness

is no easy task. 79

Given the importance and difficulty of an effective expert witness cross- examination, it is not surprising that some trial

attorneys are willing to take whatever steps the limitations of professional responsibility allow to prepare for that

cross-examination. 80 Indeed, one could argue that any attorney who fails to take ethical, [*670] reasonable, cost-effective

steps to prepare for cross-examination is not giving her client the representation she deserves. 81 Therefore, the boundaries

text. Even when the attorney initiating ex parte communications with the expert does not acquire new information, however, the ex parte

communications may provide the attorney with cross-examination questions that will provide the jurors with information about the biases

of the witness that the jurors would otherwise not obtain. See infra notes 357-63 and accompanying text.

74 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592 (1993); accord Lamonds v. Gen. Motors Corp., 180 F.R.D. 302, 305 (W.D.

Va. 1998) (noting that experts ″are, in a sense, privileged″).

75 See, e.g., Karn v. Rand, 168 F.R.D. 633, 639 (N.D. Ind. 1996); Wrobleski v. Nora de Lara, 727 A.2d 930, 933-34 (Md. 1999)

(″Expert opinion testimony can be powerful evidence.″); Kenneth R. Foster & Peter W. Huber, Judging Science: Scientific Knowledge

and the Federal Courts 1 (1997).

76 See supra text accompanying note 71.

77 Cf. Johnson v. Gmeinder, 191 F.R.D. 638, 646 (D. Kan. 2000) (discussing a party’s right ″to a full and fair cross- examination of

the expert witness″); Intermedics, 139 F.R.D. at 394 (″[A]ssertive, probing, coherent, and well-informed cross- examination [is] essential

to equipping the trier of fact to judge the persuasive power and reliability of such testimony and to determine which of competing expert

views should be credited . . . .″); Wrobleski, 727 A.2d at 933.

78 As one commentator has noted, trial attorneys ″carefully prepare experts to ensure that their testimony is comprehensible and to

minimize any doubts, uncertainties, or unfavorable views.″ Applegate, supra note 32, at 297. If the opposing counsel has done this job

well and also did a good job of selecting an expert in the first instance, an attorney who fails to cross-examine the expert effectively faces

a high probability of an adverse verdict.

79 See United States v. 23.76 Acres of Land, 32 F.R.D. 593, 596 (D. Md. 1963) (″[I]t needs no citation of authority to say that an expert

is the most difficult witness to cross- examine, particularly if one is unaware until trial of the substance of his testimony.″); Wrobleski,

727 A.2d at 934.

80 For over thirty years, the drafters of the Federal Rules of Civil Procedure have recognized the importance of gathering information

to prepare for effective cross-examination and impeachment of expert witnesses. In its notes regarding the 1970 amendments to Rule 26

that first provided for formal expert witness discovery, the Advisory Committee on Civil Rules of the U.S. Judicial Conference

Committee on Rules of Practice and Procedure (″Advisory Committee″) observed: Effective cross-examination of an expert witness

requires advance preparation. The lawyer even with the help of his own experts frequently cannot anticipate the particular approach his

adversary’s expert will take or the data on which he will base his judgment on the stand. . . . Similarly, effective rebuttal requires advance

knowledge of the line of testimony of the other side Fed. R. Civ. P. 26(b)(4) advisory committee’s notes (1970 amendments). In like

fashion, the drafters of the Federal Rules of Evidence recognized the need for attorneys to arm themselves with as much information as

they can to conduct an adequate cross- examination. In defending the 1972 changes in Rule 702, which eliminated the hypothetical

question requirement for expert testimony and allowed an expert to testify about her opinions and inferences ″without first testifying to

the underlying facts or data,″ Fed. R. Evid. 705, the Advisory Committee on the Federal Rules of Evidence stated: If the objection is

made that leaving it to the cross- examiner to bring out the supporting data is essentially unfair, the answer is that he is under no

compulsion to bring out any facts or data except those unfavorable to the opinion. The answer assumes that the cross-examiner has the

advance knowledge which is essential for effective cross-examination.Fed. R. Evid. 705 advisory committee’s notes (1972 amendments).

The Advisory Committee on the Federal Rules of Evidence is not alone in its views regarding the importance of providing attorneys

access to the information they need to prepare for expert witness cross-examination. Applegate, supra note 32, at 349 (″The more we

accept the idea that scientific conclusions are not inevitable, the more important it is to know precisely how experts reach their

conclusions-only then can opponents effectively challenge them.″).

81 See supra note 9 and accompanying text; infra note 202.
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of permissible cross-examination preparation are a matter of substantial interest to trial attorneys.

In addition, the proper ethical boundaries of contact with adverse experts should be of significant academic and systemic

interest. Given the importance of expert witness testimony and cross-examination in many trials, any unnecessary ethical

restrictions that limit the effectiveness of cross-examination undermine the effectiveness of the judicial system. 82 If, in

Wigmore’s well-worn words, cross-examination ″is beyond any doubt the greatest legal engine ever invented for the

discovery of truth,″ 83 anything that unnecessarily limits the effectiveness of the cross-examination engine limits its ability

to lead jurors to the truth. 84

To adopt another well-known phrase, a trial is designed to be a ″search for the truth.″ 85 If so, anything that interferes with

the ability of the jurors to find the truth [*671] detracts from the fundamental purpose of the trial. Such hindrances should

be tolerated only if they are needed to protect another fundamental value of the justice system. In other words, the search

for truth is most effective when all parties and their attorneys are free to use reasonable means to attempt to acquire

information for trial, including information that will lead to forceful impeachment of expert testimony. 86

82 See Karn v. Rand, 168 F.R.D. 633, 639 (N.D. Ind. 1996) (stating ″full, effective cross examination [of expert witnesses] is critical

to the integrity of the truth-finding process″); Healy v. Counts, 100 F.R.D. 493 (D. Colo. 1984); Emergency Care Dynamics v. Superior

Court, 932 P.2d 297, 300 (Ariz. Ct. App. 1997).

83 2 John H. Wigmore, A Treatise on the System of Evidence in Trials at Common Law 1697-98 (1904), quoted in Fred R. Shapiro,

The Oxford Dictionary of American Legal Quotations 103 (1993). Wigmore went on to assert that ″cross-examination, not trial by jury,

is the great and permanent contribution of the Anglo-American system of law to improved methods of trial- procedure.″ Id.

84 See Applegate, supra note 32, at 349. ″Whatever its faults, cross-examination is the main tool for achieving the accuracy goals of

the advocacy system. Accordingly, there is no sound reason to protect factual information provided to testifying experts from early and

complete disclosure.″ Id.

85 See Felder v. Wyman, 139 F.R.D. 85, 90 (D.S.C. 1991); see also, e.g., Musselman v. Phillips, 176 F.R.D. 194, 201 (D. Md. 1997)

(noting ″the integrity of the truth finding process at trial″); Oneida, Ltd. v. United States, 43 Fed. Cl. 611, 619 (Ct. Fed. Cl. 1999)

(discussing ″the integrity and reliability of the truth finding process in a case″); Reilley v. Keswani, 350 A.2d 74, 75 (N.J. Super. Ct. App.

Div. 1975) (″Fundamental to, if not the sole purpose of, the administration of our system of justice is the search for truth.″); Daisy Hurst

Floyd, A ″Delicate and Difficult Task″: Balancing the Competing Interests of Federal Rule of Evidence 612, the Work Product Doctrine,

and the Attorney-Client Privilege, 44 Buff. L. Rev. 101, 101 (1996). The Federal Rules of Evidence themselves echo the view that a trial

is a truth-seeking mechanism. Rule 102 states that the rules should be applied ″to the end that the truth may be ascertained and

proceedings justly determined.″ Fed. R. Evid. 102. Another Rule tells judges to manage the presentation of evidence ″so as to . . . make

the interrogation and presentation effective for the ascertainment of the truth.″ Fed. R. Evid. 611. Although statements about the

truth-seeking goal of trials are common, they are not universally accepted. Some commentators believe that trials are more properly

characterized as vehicles for assertion of individual rights than as searches for truth. Applegate, supra note 32, at 324-26. It could also

be argued that a trial cannot hope to ascertain the entire truth about a past event. See Hodes, supra note 63, at 1360 (noting that the

″’courtroom truth’ need not match every chapter and every verse of objective truth″). Those who do not share the belief that a trial is

or should be a search for the truth may not find the arguments in this Article persuasive, because these arguments stem from a belief

that the civil justice system should enhance the truth-seeking process. On the other hand, even those whose view of the trial is based

more upon the adversaries’ rights than upon the correctness of the outcome might find some value in the arguments pressed here. If a

chief concern in a trial is the opportunity of each party to present her best argument, that concern can be met, with respect to

cross-examination of expert testimony, only when the cross-examiner is given every reasonable opportunity to acquire information that

will make her cross-examination effective. See id. (observing that each party is responsible for bringing forth evidence that weakens the

case made by the opposing party); infra note 86 and accompanying text.

86 See Kaveney v. Murphy, 97 F. Supp. 2d 88, 95 (D. Mass. 2000) (barring ex parte communication with witnesses would frustrate

the search for truth); Frey v. Dep’t of Health & Human Servs., 106 F.R.D. 32, 36 (E.D.N.Y. 1985) (ex parte interviews with witnesses

″will aid in the search for truth″); Domako v. Rowe, 475 N.W.2d 30, 36 (Mich. 1991) (similar); cf. Gregory v. United States, 369 F.2d

185, 188 (D.C. Cir. 1966) (reversing criminal conviction due to prosecutor’s advice to witnesses that they should avoid speaking to

defense counsel outside the prosecutor’s presence). According to one circuit court, the ″quest [for truth] will more often be successful

if both sides have an equal opportunity to interview the persons who have the information from which the truth may be determined.″

Id.
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While formal discovery is one way to gather information about an expert who has been retained and identified as a likely

trial witness, 87 it has significant limitations. Chief among these limitations is the involvement of the other attorney. 88 An

attorney [*672] prepares answers to interrogatories about the expert 89 and responses to requests for production relating

to the expert. 90 An attorney almost always ″assists″ in the preparation of expert witness reports. 91 An attorney prepares

the witness for her deposition 92 and then attends and ″defends″ the deposition. 93 In performing these [*673] tasks, the

87 See, e.g., Fed. R. Civ. P. 26(a)(2) advisory committee’s note (1993 amendments) (noting that disclosure requirements are designed

to give ″opposing parties . . . a reasonable opportunity to prepare for effective cross examination″); United States v. Meyer, 398 F.2d 66,

70 (9th Cir. 1968); Musselman, 176 F.R.D. at 200; Franks v. Nat’l Dairy Prods. Corp., 41 F.R.D. 234, 237 (W.D. Tex. 1966); Oneida,

43 Fed. Cl. at 618-19.

88 Cf. Kaveney, 97 F. Supp. 2d at 95 (formal discovery is an ″inadequate substitute″ for ex parte interviews, because the presence of

opposing counsel will influence the witness’s responses); Felder, 139 F.R.D. at 90 (ex parte interviews would allow a party to explore

factual issues ″without [the opposing party] unnecessarily intruding into the process and exerting undue pressure upon witnesses to

censor their speech″); David L. Lillehaug, Ex Parte Interviews with ″Two-Hatted″ Witnesses, 21 Tort & Ins. L.J. 441, 444-45 (1986)

(″[I]nformal discovery is easier [than formal discovery and] is conducive to spontaneity and candor . . . . Also, it promotes fairness

because the party not directly connected to the witness has, at least theoretically, an equal chance to speak with the witness.″); Lubet,

supra note 25, at 480 (″Discovery requests to experts are channeled through retaining counsel.″); Bruce P. McMoran, Ex Parte Contacts,

in 28th Annual Institute on Employment Law 989, 991 (PLI Litig. & Admin. Practice Course, Handbook Series No. H- 615, 1999)

(noting that an attorney might prefer ex parte interviews of fact witnesses over depositions because the lawyer ″may also avoid the

chilling effect the presence of opposing counsel may have on the witness″); Feighny, supra note 25, at 38 (″[I]nterviews [of doctors] are

conducive to more candor and spontaneity than depositions . . . .″).

89 Graham, supra note 1, at 174 (quoting an attorney who stated that expert witness interrogatory answers are ″drafted by opposing

counsel″ to ″conceal more than they disclose″); Hayes & Ryder, supra note 1, at 1123 & n.116, 1138 (noting that the evasive expert

witness interrogatory answers were often written in the language of lawyers, rather than experts); Robert Matthew Lovein, Note, A

Practitioner’s Guide: Federal Rule of Civil Procedure 26(a)-Automatic Disclosure, 47 Syracuse L. Rev. 225, 258 (1996) (″Prior to the

1993 amendments, information concerning expert witnesses and their opinions [was] made available through the use of interrogatories.

However, the information obtained through interrogatories was consistently vague . . . .″); cf. Wayne D. Brazil, The Adversary Character

of Civil Discovery: A Critique and Proposals for Change, 31 Vand. L. Rev. 1295, 1323 (1978) (″There are many standard devices used

by litigators to resist the disclosure of information and to mislead the opponent through their responses to interrogatories, requests for

admissions, and demands for documents.″).

90 See Brazil, supra note 89, at 1323-25; Lubet, supra note 25, at 481.

91 See Hayes & Ryder, supra note 1, at 1138 (″[E]vasiveness is encountered in the [pre-1993] discovery of expert reports. Expert

reports often progress through a series of changes by the expert and the attorney. Therefore, there is an obvious temptation to purge the

report of any information that may be unfavorable to the client’s case.″); cf. Saul Nirenberg, Getting the Most Out of Your Expert

Witness, in 2 Securities Arbitration 49, 53 (PLI Corp. Law & Practice Course, Handbook Series No. 782, 1992) (advising attorneys to

have expert witness reports ″tailored″ to their presentations). Attorney participation in the preparation of an expert’s report is permissible.

The Advisory Committee, which promulgated the 1993 Federal Rules of Civil Procedure amendments requiring expert witness reports,

stated, ″Rule 26(a)(2)(B) does not preclude counsel from providing assistance to experts in preparing the reports, and indeed, with experts

such as automobile mechanics, this assistance may be needed.″ Fed. R. Civ. P. 26(a)(2) advisory committee’s note (1993 amendments).

92 In an observation that still rings true, one scholar noted: Aggressive litigators can also limit and distort the flow of information

during discovery through the manner in which they prepare their clients and witnesses to be deposed. The adversarial objective of

attorneys whose clients or witnesses are being deposed is to limit to the greatest extent possible the information divulged.Brazil, supra

note 89, at 1330-31.

93 See Kaveney, 97 F. Supp. 2d at 95 (the presence of opposing counsel at depositions inhibits the attorney’s open discussion with

the witness); John S. Beckerman, Confronting Civil Discovery’s Fatal Flaws, 84 Minn. L. Rev. 505, 525 (2000) (listing techniques used

by attorneys at depositions to limit the information acquired by the attorney taking the deposition, including instructing the witness not

to answer questions and ″coaching witnesses by making as extensive ’speaking objections’″ as the attorney defending the deposition ″can

get away with″); Brazil, supra note 89, at 1331 (discussing the ″many . . . devices″ used by counsel ″to regulate and restrict the evidence

their client or witness provides during deposition″); Lubet, supra note 25, at 481-85 (discussing the efforts of retaining counsel at

depositions of expert witnesses); cf. A. Darby Dickerson, The Law and Ethics of Civil Depositions, 57 Md. L. Rev. 273 (1998)
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attorney will often do everything she ethically can do to limit the amount of information that flows to her opponent. 94 She

will be especially attentive to anything that might be used to successfully impeach the expert on cross- examination. 95

Formal discovery is also quite expensive, 96 because it requires [*674] somewhat formalized drafting of requests 97 and,

(discussing several tactics employed by attorneys at depositions, including tactics employed by attorneys defending depositions who seek

to limit the information received by the deposing attorney).

94 See Kaveney, 97 F. Supp. 2d at 89 (suggesting that ″any lawyer″ will ″want to control the flow of information″ to her opponent);

cf. Brazil, supra note 89, at 1299 (″Minimal reflection reveals a fundamental antagonism between the [formal discovery system’s] goal

of truth through disclosure and the protective and competitive impulses that are at the center of the traditional adversary system of dispute

resolution.″); Charles W. Sorenson, Jr., Disclosure Under Federal Rule of Civil Procedure 26(a)-″Much Ado About Nothing?″, 46

Hastings L.J. 679, 699-700 (1995) (″Among the more commonly mentioned activities used to resist legitimate discovery are refusing to

provide information, hiding information, raising frivolous privilege claims, disingenuously construing discovery requests narrowly,

destroying documents, assisting in perjury, coaching witnesses to avoid disclosing information, and providing deliberately evasive

answers to discovery requests.″); Kathleen Waits, Work Product Protection for Witness Statements: Time for Abolition, 1985 Wis. L. Rev.

305, 339 (stating ″the adversary system is a lousy method of information development″); infra note 356. Professor Beckerman

enumerated several of the techniques used by lawyers to limit the information disclosed in response to discovery requests: Proficient

advocates . . . minimiz[e] information and admissions obtained by or given to the adversary. Lawyers endeavor to achieve this end in

many ways including: . . . asserting all possible objections in response to adversaries’ requests, including those of irrelevance, excessive

scope and undue burden; construing all of the opponents’ requests narrowly and excluding everything not directly responsive to them;

asserting on the client’s behalf all available privileges as excuses for non-production of documents, failure to answer interrogatories or

instructions not to answer questions on depositions; and seeking protective orders to validate any decisions not to answer or produce.

Unscrupulous lawyers go further, crossing into rule violations and illegal behaviors. Examples are . . . ″dirty tricks″ such as scrambling

the order of documents produced for inspection and copying and hiding critical documents in unrelated files, to say nothing of downright

falsification of discovery responses, or suppression or destruction of relevant evidence.Beckerman, supra note 93, at 525. The Advisory

Committee, which is responsible for reviewing and proposing amendments to the Federal Rules of Civil Procedure, observed a

phenomenon well known to litigating attorneys when it noted that information provided in formal discovery before 1993 ″was frequently

. . . sketchy and vague.″ Fed. R. Civ. P. 26(a)(2) advisory committee’s notes (1993 amendments).

95 See Hayes & Ryder, supra note 1, at 1138 (discussing the efforts of attorneys to remove potentially unfavorable information from

expert reports); Waits, supra note 94, at 339 (″[W]hen assembling information, advocates do not merely attempt to expose all the

evidence which is good for their side; they work equally hard to suppress negative information.″).

96 In summarizing the comments on the proposed amendments to Rule 26 that were ultimately adopted in 2000, the Advisory

Committee said: [D]iscovery was often thought to be too expensive, and concerns about undue expense were expressed by both plaintiffs’

and defendants’ attorneys. The Committee learned that the cost of discovery represents approximately 50% of the litigation costs in all

cases, and as much as 90% of the litigation costs in the cases where discovery is actively employed.H.R. Doc. No. 106-228, at 53 (2000);

cf. Linda S. Mullenix, Hope over Experience: Mandatory Informal Discovery and the Politics of Rulemaking, 69 N.C. L. Rev. 795, 809

(1991) (″The prevalent critique of civil discovery under the federal rules is that it is inefficient, wasteful, costly, and subject to precisely

the kind of gamesmanship that the drafters of the rules sought to eliminate.″). Formal discovery is often a more expensive means to

acquire information than attorney-initiated independent efforts to gather information. See Frey v. Dep’t of Health & Human Servs., 106

F.R.D. 32, 36 (E.D.N.Y. 1985) (ex parte interviews are more viable for parties with limited resources than ″costly discovery procedures″);

Companion, supra note 25, at 38 (citing an unpublished state court decision where the court ″found that requiring all contact be made

by formal discovery methods would increase substantially the costs of litigation″); Feighny, supra note 25, at 38; Lillehaug, supra note

88, at 444; McMoran, supra note 88, at 995 (noting that ex parte interviews with fact witnesses are often ″easier and more economical″

than formal discovery); C. Evan Stewart, General Thoughts to Inform a Party’s Deposition Strategy, in Taking and Defending

Depositions in Commercial Cases 23, 26 (PLI Litig. & Admin. Practice Course, Handbook Series No. H-611, 1999) (″Depositions,

especially these days, are an extremely costly and often inefficient way of getting information . . . .″).

97 Interrogatories, requests for production, and requests for admissions must be drafted and served upon parties, see Fed. R. Civ. P.

33, 34, 36, or, in some instances, upon nonparties, see Fed. R. Civ. P. 34(c), 45. Depositions require the drafting and service of a formal

notice, see Fed. R. Civ. P. 30(b), and the preparation of either written questions, see Fed. R. Civ. P. 31, or, more commonly, an outline

of questions to be asked by the attorney orally at the deposition, see Fed. R. Civ. P. 30(c). Depositions may also entail other expenses,

including the fees of a court reporter or other officer, see Fed. R. Civ. P. 28, travel or telephone expenses, see Fed. R. Civ. P. 30(b)(7),

subpoena expenses and witness fees for nonparty witnesses, see Fed. R. Civ. P. 30(g)(2), 45, and considerable attorneys’ fees for

preparation and participation in the deposition. See Graham, supra note 1, at 186.
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in many instances, motions to compel production and related legal research, negotiations, and brief writing. 98 In addition,

substantial time may pass between the request for information and the acquisition of that information. 99 Finally, when the

court’s discovery deadline has passed, formal discovery is probably not even an option for an attorney who seeks

information relating to an expert. 100

As a result of these and other limitations of formal discovery, trial attorneys 101
[*675] sometimes believe it is in the best

interest of their clients 102 for the attorneys to contact adverse experts directly. 103 In almost all circumstances, the attorney’s

goal in contacting an expert (or a fact witness), like her aim in conducting formal discovery regarding an expert (or a fact

witness), 104 is the acquisition of information that will help her to learn more about the witness’s testimony, so she can

evaluate the case for settlement 105 or better prepare for a cross-examination of the witness that will limit the impact of the

witness’s testimony. 106 Given the difficulties confronting attorneys [*676] in preparing for cross-examination of experts,

reasonable efforts to gather information for this task, including ex parte contact, should not seem unusual and should not

98 Fed. R. Civ. P. 37 (outlining procedures for motions to compel discovery); Lubet, supra note 25, at 481 (noting that discovery

requests can lead to objections and efforts to quash subpoenas); Mullenix, supra note 96, at 803 (quoting the observation of the Advisory

Committee Reporter’s observation that ″[d]iscovery practice has become encumbered with excess motion practice″).

99 The Federal Rules give parties thirty days to respond to interrogatories, requests for admissions, and requests for production. Fed.

R. Civ. P. 33(b)(3), 34(b), 36(a). The parties can agree to extend this time period. Fed. R. Civ. P. 29, 33(b)(3), 34(b), 36(a). Even if there

is no such agreement, the court can lengthen the time for discovery responses. Fed. R. Civ. P. 33(b)(3), 34(b), 36(a).

100 See supra note 3 and accompanying text.

101 Of course, interviews of experts and other witnesses will often be conducted not by attorneys themselves, but by legal assistants

or investigators working for attorneys. See McMoran, supra note 88, at 991. If an attorney conducts an interview, the attorney runs the

risk of becoming a witness in the case. If a person other than the trial attorney conducts or at least observes the interview, that person

can testify, if necessary, regarding statements made by the witness. One commentator observed: A problem that may be encountered when

a lawyer interviews any potential witness is the avoidance of the necessity for the lawyer-interviewer to appear later as a witness in order

to impeach the witness if the witness changes stories in trial testimony. The major complication is the rule that a lawyer may not conduct

a trial if the lawyer should be called as a witness . . . . In order to avoid the problem, a sound practice is to conduct interviews (at least

with hostile or evasive witnesses) through an investigator or with a third person present who can be called as an impeachment witness

at trial.Wolfram, supra note 58, § 12.4, at 646. The fact that an investigator or legal assistant conducts an interview does not absolve the

attorney of ethical restrictions on the interview. As the ABA Committee on Ethics and Professional Responsibility noted with respect to

the restrictions upon contact with represented parties, ″Whether in a civil or criminal matter, if the investigator acts as the lawyer’s

’alter-ego,’ the lawyer is ethically responsible for the investigator’s conduct.″ ABA Comm. on Ethics and Prof’l Responsibility, Formal

Op. 95-396 (1995), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, 1001:290, :304. The same reasoning

would presumably apply to ethical restrictions upon contact with expert witnesses, because the Model Rules make an attorney

responsible for conduct of subordinates acting within the attorney’s direction. Model Rules, supra note 8, R. 5.3, discussed in ABA

Comm. on Ethics and Prof’l Responsibility, Formal Op. 95-396 (1995), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions,

supra note 11, at 1001:303-:304; see also Restatement (Third) of the Law Governing Lawyers § 5(2) & cmt. f (2000) [hereinafter

Restatement].

102 Cf. David S. Day, Expert Discovery Under Federal Rule 26(b)(4): An Empirical Study in South Dakota, 31 S.D. L. Rev. 40, 56

(1985) (stating that ″in order to advance the interests of clients, attorneys will″ use informal discovery to acquire information about expert

witnesses).

103 See Lubet, supra note 25, at 480; cf. Companion, supra note 25, at 37 (asserting that an ex parte interview can be ″[t]he most

efficient and cost effective method of learning about a witness’s intended testimony″); Garrett Hodes, Ex Parte Contacts with

Organizational Employees in Missouri, J. Mo. B., Mar./Apr. 1998, at 83, 87 (″The plaintiff’s attorney must be able to investigate his case

and minimize the costs and expenses of litigation . . . .″); McMoran, supra note 88, at 991 (″Many lawyers prefer informal ex parte

interviews [of fact witnesses] to depositions.″).

104 See infra note 186.

105 See Lillehaug, supra note 88, at 444.

106 There are several ways in which direct communications with an adverse expert witness could help an attorney prepare to

cross-examine the expert. First, by acquiring information about a matter that might be in issue, the attorney could avoid asking questions

that have answers that had been unknown to her. See supra text accompanying note 2. After discussing the matter with the expert, the
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be prohibited.

Those responsible for drafting, interpreting, and applying the professional responsibility rules respect the goal of

information gathering, as well as the resultant benefits to the adversarial truth-seeking system that result from effective

cross-examinations, enough to allow ex parte contact with unrepresented fact witnesses, even when they are very loyal to

a represented party. 107 In fact, adverse attorney contact with unrepresented, but loyal, fact witnesses is valued so highly

that the attorney for the client to whom a fact witness is loyal is not allowed to interfere with her opponent’s opportunity

to communicate ex parte by advising the witness not to engage in such communications, except in limited circumstances.
108 The same principles should control when the witness is an unrepresented, but highly loyal, expert. 109

III. The Law of Ex Parte Contact

Although no Model Rules provision prohibits ex parte contact with adverse retained experts, several courts and other

professional responsibility authorities have attempted to stretch inapplicable provisions to ban such contact. Examined

carefully, none of these provisions can legitimately be the basis for such a ban. Professional responsibility law does not,

and should not, ban ex parte contact.

A. The ABA Model Rules: No Prohibition of Ex Parte Communications

An attorney reviewing the Model Rules would presumably conclude that ex parte contact with adverse, retained expert

witnesses is permissible. One of the Model Rules deals explicitly with persons that an attorney may not contact without

the consent of opposing counsel. Model Rule 4.2 prohibits ex parte contact with persons who are represented by counsel,
110 but it does not prohibit contact with retained [*677] [*678] expert witnesses. 111 Indeed, neither Model Rule 4.2 112

attorney could decide to either not ask certain questions and thereby not dispute certain issues or to structure her questions about an issue

that she does dispute in a way that is helpful to her client. In addition, the attorney may acquire information that will help her to impeach

the expert by creating doubt about the validity of her analysis. The attorney might also acquire information that will help her to establish

that the attorney retaining the expert has exerted too much influence over the expert’s work. Even if the expert witness refuses to

communicate with the adverse attorney, the attorney may be able to use her attempts to communicate ex parte to establish the retaining

attorney’s influence over the expert. See infra notes 357-63 and accompanying text.

107 See supra notes 110-17 and accompanying text.

108 See infra notes 315-21 and accompanying text.

109 See infra Part III.B.3.b.

110 Model Rule 4.2 states, ″In representing a client, a lawyer shall not communicate about the subject of the representation with a

person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is

authorized by law to do so.″ Model Rules, supra note 8, R. 4.2. This Model Rules provision was preceded by DR 7-104(A)(1) of the

ABA’s Model Code of Professional Responsibility. See Model Rules, supra note 8, R. 4.2, Model Code Comparison. These two

provisions are ″substantially identical,″ except that the Model Rule provision refers to a ″person″ represented by a lawyer, while the

Model Code provision referred to a ″party″ represented by a lawyer. Id. But see Hellman, supra note 6, at 351-59 (noting the significance

of the difference between ″person″ and ″party″ in some circumstances). In the civil litigation context that is the subject of this Article,

there is often little or no practical difference between the Model Code’s reference to a represented party and the Model Rule’s reference

to a represented person. In litigation, although it is certainly possible for nonparty witnesses, including experts, to be represented

regarding the case that is the subject of the litigation, this is rather unusual. Most represented persons in civil cases are parties. In the

relatively unusual circumstance where a retained expert witness is herself represented by an attorney, an attorney representing one of the

parties to the underlying case would be required to acquire the consent of the expert’s attorney, but Model Rule 4.2 and DR 7-104(A)(1)

still would not require the consent of the attorney retaining the expert, because that attorney would not be the one representing the expert.

See infra note 115. Every state has adopted some form of Model Rule 4.2 or DR 7- 104, and no state has added a provision prohibiting

contact with adverse expert witnesses. See Ala. Rules of Prof’l Conduct R. 4.2 (1997); Alaska Rules of Prof’l Conduct R. 4.2 (2000);

Ariz. Rules of Prof’l Conduct ER 4.2 (1994); Ark. Rules of Prof’l Conduct R. 4.2 (2000); Cal. Rules of Prof’l Conduct R. 2-100 (1999);

Colo. Rules of Prof’l Conduct R. 4.2 (2000); Conn. Rules of Prof’l Conduct R. 4.2 (2000); Del. Rules of Prof’l Conduct R. 4.2 (1999);

D.C. Rules of Prof’l Conduct R. 4.2 (2000); Fla. Rules of Prof’l Conduct R. 4-4.2 (1999); Ga. Rules of Prof’l Conduct R. 4.2 (2001);

Haw. Rules of Prof’l Conduct R. 4.2 (2000); Idaho Rules of Prof’l Conduct R. 4.2 (1999); Ill. Rules of Prof’l Conduct R. 4.2 (2000);

Ind. Rules of Prof’l Conduct R. 4.2 (1999); Iowa Code of Prof’l Responsibility DR 7-104 (2000); Kan. Rules of Prof’l Conduct R. 4.2
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nor any other Model Rules provision 113 prohibits contact with nonparty witnesses. 114 In most circumstances, expert

witnesses are working with and for attorneys, but they are not parties who are represented by attorneys. 115 Therefore, as

long as the expert is not a represented party, 116 the Model Rules do not contain any [*679] [*680] provision that expressly

(1999); Ky. Rules of Prof’l Conduct R. 4.2 (1998); La. Rules of Prof’l Conduct R. 4.2 (1997); Me. Code of Prof’l Responsibility R. 3.6(f)

(1999); Md. Rules of Prof’l Conduct R. 4.2 (2000); Mass. Rules of Prof’l Conduct R. 4.2 (2000); Mich. Rules of Prof’l Conduct R. 4.2

(1998); Minn. Rules of Prof’l Conduct R. 4.2 (2000); Miss. Rules of Prof’l Conduct R. 4.2 (1999); Mo. Rules of Prof’l Conduct R. 4-4.2

(2000); Mont. Rules of Prof’l Conduct R. 4.2 (2000); Neb. Code of Prof’l Responsibility DR 7-104 (2000); Nev. Sup. Ct. R. 182; N.H.

Rules of Prof’l Conduct R. 4.2 (1999); N.J. Rules of Prof’l Conduct R. 4.2 (1998); N.M. Rules of Prof’l Conduct R. 16-402 (2000); N.Y.

Code of Prof’l Responsibility DR 7-104 (1999); N.C. Rules of Prof’l Conduct R. 4.2 (1999); N.D. Rules of Prof’l Conduct R. 4.2 (1999);

Ohio Code of Prof’l Responsibility DR 7- 104 (2000); Okla. Rules of Prof’l Conduct R. 4.2 (1998); Or. Code of Prof’l Responsibility

DR 7-104 (2000); Pa. Rules of Prof’l Conduct R. 4.2 (1998); R.I. Rules of Prof’l Conduct R. 4.2 (1998); S.C. Rules of Prof’l Conduct

R. 4.2 (1998); S.D. Rules of Prof’l Conduct R. 4.2 (1999); Tenn. Code of Prof’l Responsibility DR 7-104 (2000); Tex. Rules of Prof’l

Conduct R. 4.02 (1998); Utah Rules of Prof’l Conduct R. 4.2 (1999); Vt. Rules of Prof’l Conduct R. 4.2 (1999); Va. Rules of Prof’l

Conduct R. 4.2 (2000); Wash. Rules of Prof’l Conduct R. 4.2 (1998); W. Va. Rules of Prof’l Conduct R. 4.2 (1998); Wis. Sup. Ct. R.

20:4.2 (2000); Wyo. Rules of Prof’l Conduct R. 4.2 (1997). The Ethics 2000 Commission that proposed possible changes in the Model

Rules suggested changing the last phrase in Model Rule 4.2 from the current ″or is authorized by law to do so″ to ″or is authorized to

do so by law or a court order.″ Model Rules of Prof’l Conduct R. 4.2 (Final Draft Nov. 2000), http://www.abanet.org/cpr/e2k-rule42.html

[hereinafter Model Rules (Final Draft)].

111 With one exception, the Model Rules do not distinguish between fact and expert witnesses. See ABA Comm. on Ethics and Prof’l

Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:207, :208

(″No Model Rule . . . explicitly treats expert witnesses differently from fact witnesses.″). The one provision of the Model Rules that does

result in a distinction between the treatment of experts and the treatment of fact witnesses is Model Rule 3.4(b), which provides that a

lawyer cannot offer ″an inducement to a witness that is prohibited by law.″ Model Rules, supra note 8, R. 3.4(b). State law generally

bans payments other than standard appearance fees and expenses for fact witnesses, but experts can receive more substantial fees, often

paid on an hourly basis, as long as the fees are not contingent upon the outcome of a case. See id. R. 3.4 cmt. [3]; J. Anthony McLain,

Payment of Expert and Lay Witnesses, Ala. Law., Jan. 1998, at 55; Curtright C. Truitt, The Rising Cost of Discovery from Expert

Witnesses: Problems and Solutions, Fla. B.J., Mar. 2000, at 89, 90.

112 See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995

Ethics Opinions, supra note 11, at 1001:207, :208-:209 (″Rule 4.2 only prohibits a lawyer from communicating with a party who is

represented by another lawyer in the matter without consent. No Model Rule extends this protection to witnesses . . . .″).

113 The recent Restatement similarly does not prohibit contact with expert witnesses, except when they are represented by counsel.

See Restatement, supra note 101, § 99. In relevant part, the Restatement provides, ″A lawyer representing a client in a matter may not

communicate about the subject of the representation with a nonclient whom the lawyer knows to be represented in the matter by another

lawyer or with a representative of an organizational nonclient so represented as defined in § 100 . . . .″ Id. § 99(1).

114 Courts and other ethics authorities have repeatedly found that ex parte communications with fact witnesses are permissible. See,

e.g., United States ex rel. O’Keefe v. McDonnell Douglas Corp., 961 F. Supp. 1288, 1293 (E.D. Mo. 1997), aff’d, 132 F.3d 1252 (8th

Cir. 1998); Felder v. Wyman, 139 F.R.D. 85, 91 (D.S.C. 1991) (″Private interviews by attorneys have been recognized as a ’time-honored’

method for conducting discovery.″); McKitty v. Bd. of Educ., Nyack Union Free Sch. Dist., No. 86 Civ. 3176 (PKL), 1987 WL 28791,

at *4 (S.D.N.Y. Dec. 16, 1987); Amarin Plastics, Inc. v. Md. Cup Corp., 116 F.R.D. 36, 40 (D. Mass. 1987) (noting that even a ″critical″

witness may be interviewed ex parte); Trans-World Invs. v. Drobny, 554 P.2d 1148, 1151 (Alaska 1976); Domako v. Rowe, 475 N.W.2d

30, 35 (Mich. 1991) (referring to ex parte interviews as ″routine practice″); Flamma v. Atlantic City Fire Dep’t, 573 A.2d 158, 161 (N.J.

1990); Ethics Digest, Pa. Law., Sept. 1994, at 10, <pmark> 94-48; see also Hodes, supra note 103, at 87 (stating that fact witnesses can

be contacted ex parte); Lillehaug, supra note 88, at 446; McMoran, supra note 88, at 995, 998.

115 See Lubet, supra note 25, at 485 (″Retaining counsel is not the [expert] witness’s lawyer. . . . Since the expert is not a party to

the case, the expert is not represented by either of the attorneys.″).

116 If the witness is both an expert and an employee of the opposing party, Rule 4.2 may treat her as a represented party and therefore

prohibit an attorney from contacting her without the consent of the opposing party’s counsel. Ex parte contact is not allowed when the

contacted employee is a manager, agent, or a member of the group that controls or is able to bind the represented party. Model Rules,

supra note 8, R. 4.2 cmt. [4]. The comment states: In the case of an organization, this Rule prohibits communications by a lawyer for

another person or entity concerning the matter in representation with persons having a managerial responsibility on behalf of the

organization, and with any other person whose act or omission in connection with that matter may be imputed to the organization for
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prohibits an adverse attorney from contacting her. 117

B. Bans on Ex Parte Communications: Flawed Reasoning

purposes of civil or criminal liability or whose statement may constitute an admission on the part of the organization.Id.; see also

O’Keefe, 961 F. Supp. at 1292 (opposing counsel cannot contact employees ″whose acts or omissions could be imputed to the

organization for purposes of civil liability″); McKitty, 1987 WL 28791, at *1-*4; Shoney’s, Inc. v. Lewis, 875 S.W.2d 514 (Ky. 1994)

(attorney disqualified for obtaining sworn statements from managers for potentially adverse corporation); Dent v. Kaufman, 406 S.E.2d

68, 72 (W. Va. 1991) (allowing nonmanagerial employees to be informally interviewed); Mo. Chief Disciplinary Counsel, Informal Op.

960085 (1997), summarized in [Manual] Laws. Man. on Prof. Conduct (ABA/BNA) 1101:5227 (2000) [hereinafter ABA/BNA Manual];

Hodes, supra note 103, at 87. The Ethics 2000 Commission has proposed the following change to the language in the relevant comment

to Model Rule 4.2: In the case of a represented organization, this Rule prohibits communications with a constituent of the organization

who supervises, directs or regularly consults with the organization’s lawyer concerning the matter or has authority to obligate the

organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the organization for

purposes of civil or criminal liability.Model Rules (Final Draft), supra note 110, R. 4.2 cmt. [7], http://www.abanet.org/cpr/e2k-rule42.html.

If the witness is a former employee of the opposing party, rather than a current employee, the permissibility of ex parte contact is

unclear.Amarin, 116 F.R.D. at 39. Some ethics authorities have determined that restrictions on contact with managers, agents, and control

group members are essentially the same for former and current employees. Kan. Bar Ass’n Ethics/Advisory Servs. Comm., Op. 92-07

(1992), discussed in ABA/BNA Manual 1991-1995 Ethics Opinions, supra note 11, at 1001:3803; Mo. Chief Disciplinary Counsel,

Informal Op. 960085 (1997), summarized in ABA/BNA Manual, supra, at 1101:5227; Mo. Chief Disciplinary Counsel, Informal Op.

960099 (1997), summarized in ABA/BNA Manual, supra, at 1101:5227; S.C. Bar Ethics Advisory Comm., Op. 97-36 (1997),

summarized in ABA/BNA Manual, supra, at 1101:7906; S.C. Bar Ethics Advisory Comm., Op. 92-31 (1992), discussed in ABA/BNA

Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7911. However, other ethics authorities have reached the opposite

determination. In their view, once a person leaves the employment of a party, any restrictions related to her former status as an employee

end and attorneys are free to contact her to discuss nonprivileged matters. Valassis v. Samelson, 143 F.R.D. 118 (E.D. Mich. 1992); West

Virginia ex rel. Charleston Area Med. Ctr. v. Zakaib, 437 S.E.2d 759, 763 (W. Va. 1993) (finding that former employees are

distinguishable from current employees, because former employees cannot bind the corporation with their statements); Alaska Bar Ass’n

Ethics Comm., Op. 88-3 (1988), summarized in [1986-1990 Ethics Opinions] Laws. Man. on Prof. Conduct (ABA/BNA) 901:1303

(1991) [hereinafter ABA/BNA Manual, 1986-1990 Ethics Opinions]; Ohio Supreme Court Bd. of Comm’rs on Grievances and

Discipline, Op. 96-1 (1996), summarized in ABA/BNA Manual, supra, at 1101:6851; Va. State Bar Standing Comm. on Legal Ethics,

Op. 1670 (1996), summarized in ABA/BNA Manual, supra, at 1101:8707; see also Hodes, supra note 103, at 86-87 (discussing ex parte

contact with former employees). Under the comment to Model Rule 4.2 proposed by the Ethics 2000 Commission, attorneys would be

allowed to communicate ex parte with former agents and employees. Model Rules (Final Draft), supra note 110, R. 4.2 cmt. [7] (″Consent

of the organization’s lawyer is not required for communication with a former constituent.″), http://www.abanet.org/cpr/e2k-rule42.html;

see also Restatement, supra note 101, §§ 99, 100; Sherman L. Cohn, The Organizational Client: Attorney-Client Privilege and the No-

Contact Rule,10 Geo. J. Legal Ethics 739, 770-81 (1997) (discussing the Restatement and related subjects). Ethics authorities are also

split regarding whether attorneys can contact employees of government agencies. There is some support for the proposition that

government agency employees can be contacted ex parte, because citizens have the right to petition their government. Ky. Bar Ass’n

Ethics Comm., Op. 332 (1988), summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra, at 901:3905 (attorney

representing government agency may not impede opposing counsel’s efforts to contact agency employees). Other ethics authorities have

opined that restrictions upon contact with a represented party’s managers, control-group members, and agents apply to represented

government agencies. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 97-408 (1997), reprinted in ABA/BNA Manual,

supra, at 1101:139, :143; cf. Ass’n of the Bar of the City of N. Y. Comm. on Prof’l and Judicial Ethics, Formal Op. 1988-8 (1988)

(opining that attorney must notify opposing agency’s attorney and provide her with copies when submitting comments to head of

agency), discussed in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra, at 901:6409. For discourse regarding contact with

government employees, see Restatement, supra note 101, §§ 99, 101; ABA Comm. on Ethics and Prof’l Responsibility, Formal Op.

97-408 (1997); Ass’n of the Bar of the City of N.Y. Comm. on Prof’l and Judicial Ethics, Formal Op. 1991-4 (1991), discussed in

ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:6401- 02.

117 John Freeman, Ex Parte Contacts with Potential Witnesses, S.C. Law., Mar./Apr. 1997, at 11 (″No express ethical rule prohibits

ex parte contact with the other side’s expert witness.″); cf. Woodruff v. Tomlin, 593 F.2d 33, 42 (6th Cir. 1979) (″[Attorney malpractice

defendant] Tomlin did not even interview Col. Dawson, claiming it would be unethical for him to interview defendant’s expert witness.

We see nothing unethical for a lawyer to interview a state police officer.″).
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Despite the absence of any such prohibition, a United States Court of Appeals, 118
[*681] a state supreme court, 119 two

state appellate courts, 120 and two state bar 121 ethics committees 122 have determined that any attempt to contact experts

retained by the opposing party outside of formal discovery is improper. 123 In addition, no less an ethics authority 124 than

the ABA Standing Committee on Ethics and Professional Responsibility has suggested that, in some circumstances, these

determinations are correct. 125 Two prominent legal ethics scholars concurred in their leading [*682] professional

118 On three occasions, three-judge panels of the Ninth Circuit have held that ex parte contact with an adverse expert is impermissible.

Two of these opinions remain final decisions. Erickson v. Newmar Corp., 87 F.3d 298, 302 (9th Cir. 1996); Campbell Indus. v. M/V

Gemini, 619 F.2d 24, 27 (9th Cir. 1980). The third decision was withdrawn after it was initially entered, upon the panel’s determination

that the district court order appealed from was not a final judgment and therefore not subject to appellate review. Am. Prot. Ins. Co. v.

MGM Grand Hotel-Las Vegas, Inc., 765 F.2d 925 (9th Cir. 1985), withdrawing 748 F.2d 1293 (9th Cir. 1984); cf. Alaska Bar Ass’n Ethics

Comm., Op. 85-2 (1985), 1985 WL 301273, at *1 & n.1 (summarizing original Ninth Circuit opinion in MGM Grand). Another circuit

reached a similar result in a case involving an expert that had been identified as a ″probable witness.″ Durflinger v. Artiles, 727 F.2d 888,

891 (10th Cir. 1984). However, the Tenth Circuit’s holding rested upon a finding that, despite a party’s listing of the expert as a probable

witness, the expert was a nontestifying consultant for purposes of Rule 26. See id. Therefore, the Tenth Circuit case probably should be

considered a ″consultant only″ decision that is outside the scope of this Article. See supra note 25. A third circuit indicated that it was

″troubled″ by ex parte contact. Koch Ref. Co. v. Jennifer L. Boudreaux MV, 85 F.3d 1178, 1183 (5th Cir. 1996).

119 In re Firestorm, 916 P.2d 411, 419 (Wash. 1996) (holding that attorney’s ex parte interview with expert who consulted with

opposing counsel was impermissible, but reversing sanction of disqualification of counsel and remanding to trial court for determination

of an appropriate remedy).

120 Shadow Traffic Network v. Superior Court, 29 Cal. Rptr. 2d 693, 699 (Cal. Ct. App. 1994); Heyde v. Xtraman, Inc., 404 S.E.2d

607, 611 (Ga. Ct. App. 1991).

121 Most state bar associations, and even some local bar associations, have ethics committees that are responsible for issuing advisory

opinions concerning ethical issues. See Ted Finman & Theodore Schneyer, The Role of Bar Association Ethics Opinions in Regulating

Lawyer Conduct: A Critique of the Work of the ABA Committee on Ethics and Professional Responsibility, 29 UCLA L. Rev. 67, 69

n.4 (1981) (explaining the work of state and local bar ethics committees); Hellman, supra note 6, at 324-25.

122 Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273; Or. State Bar Legal Ethics Comm., Op. 530 (1990),

summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106; see also Conn. Bar Ass’n Comm. on Prof’l

Ethics, Op. 96-6 (1996) (finding that it is acceptable for an attorney to write an adverse expert a letter outlining his client’s position, as

long as the attorney did not seek information from the expert), summarized in ABA/BNA Manual, supra note 116, at 1101:2025. The

Oregon committee initially determined, categorically, that ex parte contact with adverse experts in all civil cases was impermissible. See

Or. State Bar Legal Ethics Comm., Op. 530 (1990); accord Or. State Bar Ass’n Bd. of Governors, Formal Op. 1991-118 (1991),

superceded by Or. State Bar Legal Ethics Comm., Formal Op. 1992-132 (1992). Two years later, the Oregon committee revised and

refined this position by stating that ex parte contact was impermissible in federal civil cases, but not in state civil cases. Or. State Bar

Legal Ethics Comm., Formal Op. 1992-132, at 3-4 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note

11, at 1001:7122; accord Or. State Bar Legal Ethics Comm., Formal Op. 1998-154 (1998), 1998 WL 717729, at *1-*2 (ex parte contact

allowed in state worker’s compensation case, but not allowed under the Federal Rules of Civil Procedure); see also infra note 219.

123 Lubet, supra note 25, at 473, 480 (″[T]he majority view is that such contacts are prohibited in the case of . . . testifying experts.″).

124 Finman & Schneyer, supra note 121, at 71 (″The country’s most important ethics committee is the ABA Standing Committee on

Ethics and Professional Responsibility . . . .″); Hellman, supra note 6, at 325 (″Because most states’ ethics rules are derived from an

ABA-promulgated document, either the Model Rules or the Model Code, state ethics authorities frequently rely on the ABA Ethics

Committee’s construction of the rules.″).

125 See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995

Ethics Opinions, supra note 11, at 1001:207, :209. At least one state ethics authority has reached a conclusion similar to that of the ABA

committee. See Mo. Chief Disciplinary Counsel, Informal Op. 960286 (1997), summarized in ABA/BNA Manual, supra note 116, at

1101:5235. In their important article regarding the work of the ABA committee, Professors Ted Finman and Theodore Schneyer bemoan

the lack of scholarly criticism of the committee’s opinions and the committee’s resultant lack of accountability for rendering opinions

inconsistent with the ethics rules it is charged with interpreting. See Finman & Schneyer, supra note 121, at 150, discussed in Hellman,

supra note 6, at 334. In a small way, this Article attempts to respond to this challenge by highlighting an ABA committee opinion that

misconstrues the Model Rules. Because it also critiques the opinions of state bar ethics committees, it also responds in a small way to
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responsibility handbook. 126

Although these determinations are not universally accepted, 127 their existence is [*683] enough to give an ethical trial

attorney serious concern about the propriety of any attempt to contact retained adverse experts. 128 This concern is

magnified by the severity of sanctions imposed against attorneys who contacted adverse experts ex parte. 129 Three courts

the observation by Professors Finman and Schneyer that the work of all ethics committees has been ″largely neglected″ by scholars. See

Finman & Schneyer, supra note 121, at 70-71.

126 See 1 Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of Lawyering: A Handbook on the Model Rules of Professional

Conduct § 3.4:402, at 637-38 (2d ed. Supp. 1998). Although this Article disagrees with the opinion of Professor Hazard and Mr. Hodes

regarding the permissibility of ex parte communications with expert witnesses, it concurs in and relies upon Mr. Hodes’s more general

views about a lawyer’s duties to engage in conduct beneficial to her clients. See infra note 202.

127 See Lubet, supra note 25, at 473, 480. At least two state bar ethics committees have determined that attorneys may communicate

ex parte with experts retained by their adversaries. See Md. State Bar Ass’n Comm. on Ethics, Op. 85-29 (1984), summarized in

[1980-1985 Ethics Opinions] Laws. Man. on Prof. Conduct (ABA/BNA) 801:4352 (1986) [hereinafter ABA/BNA Manual, 1980-1985

Ethics Opinions]; N.Y. State Bar Ass’n Comm. on Prof’l Ethics, Op. 577 (1986), 1986 WL 68786, at *1; accord Pa. Bar Ass’n Legal

Ethics and Prof’l Responsibility Comm., Informal Op. 99-30 (1999), 1999 WL 516432, at *2 (″In the event the mediator is deemed,

however, to be wife’s expert witness, there also does not appear to be any express prohibition in contacting the expert witness of an

opposing party, directly.″). But see N.Y. State Bar Ass’n Comm. on Prof’l Ethics, Op. 577 (1986), 1986 WL 68786, at *2 (declining to

render an opinion regarding whether ex parte contact was prohibited by New York or federal discovery rules). In Wisconsin, the State

Bar Committee on Ethics originally determined that ex parte contact is permissible, but later revised this determination to reflect a

judicial decision that prohibited ex parte contact with treating physicians. Compare Wis. State Bar Comm. on Prof’l Ethics, Op. E-83-13

(1983), summarized in ABA/BNA Manual, 1980-1985 Ethics Opinions, supra, at 801:9110, with Wis. State Bar Comm. on Prof’l Ethics,

Op. E- 91-4 (1991), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:9101. But see Terry E. Nilles,

Ex Parte Contacts with Expert Witnesses, Wis. Law., Dec. 1994, at 18, 20. Mr. Nilles contends: In Wisconsin, and in most other

jurisdictions, the lack of an express ethical prohibition on ex parte contacts with an adversary’s expert should not be viewed as an

invitation to engage in such activities. Discovery rules will prohibit such contacts in most cases and violating those discovery rules

usually will constitute an ethical violation. Even if the discovery rules permit the contact, an attorney is likely to violate other ethical

rules unless extreme caution is exercised.Id. In Virginia, the Standing Committee on Legal Ethics discussed ex parte contact by attorneys

in an opinion that directly addressed the issue of whether an attorney could retain an expert from the same medical firm as the opposing

expert and, if so, whether the attorney would be required to instruct the expert not to cause the opposing expert to withdraw from the

case. See Va. State Bar Standing Comm. on Legal Ethics, Op. 1678 (1996), summarized in ABA/BNA Manual, supra note 116, at

1101:8703. In a statement that would be considered dicta in a court opinion, because it did not directly decide the issues before the

committee, the committee said, ″That is not to say . . . that a lawyer is barred from interviewing witnesses where permissible . . . .″ Id.

at 2. Finally, a widely consulted but now somewhat out-of-date professional responsibility hornbook suggests that ″the general view [is]

that it is permissible for an advocate to contact without consent an expert witness retained by an adversary.″ Wolfram, supra note 58,

§ 12.4.6, at 652-53. However, this hornbook was written before several of the cases and ethics committee opinions cited in this Article.

To support his conclusion about the ″general view,″ Professor Wolfram cited an ethics canon written in 1908 and a 1929 ABA formal

opinion. See id. at 653 n.31. While Professor Wolfram’s statement is consistent with the position advocated in this Article, his assessment

that this position reflects the ″general view,″ while presumably accurate at the time it was published, is now out of date.

128 Even in a jurisdiction where an ethics committee has determined that an attorney can contact adverse experts ex parte, a trial

attorney cannot make such contacts without risking a later finding that the contacts were unethical. In Alaska, the Bar Association Ethics

Committee initially concluded that ex parte contact with adverse experts was permissible. See Alaska Bar Ass’n Ethics Comm., Op. 84-8

(1984), summarized in ABA/BNA Manual, 1980-1985 Ethics Opinions, supra note 118, at 801:1203. After the Ninth Circuit’s decisions

to the contrary, see supra note 118 and accompanying text, the ethics committee reconsidered its finding, and issued an opinion stating

that ex parte contact with adverse experts is unethical. See Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *2

(″[U]pon reconsideration in light of subsequent events, Ethics Opinion 84- 8 is vacated. Ex parte contacts should not be made with expert

witnesses retained by an opposing counsel or party.″). Therefore, the existence of holdings by courts and other ethics authorities

disallowing ex parte contact with adverse experts could significantly chill a trial attorney’s enthusiasm for making such contacts, even

if the attorney can point to a finding allowing such contacts in her jurisdiction.

129 Cf. Lubet, supra note 25, at 473 (″At the extreme, unauthorized contact with an adverse party’s expert may be considered witness

tampering, perhaps leading to disqualification of the lawyer or witness, or other sanctions.″).
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excluded expert testimony as a sanction for an attorney’s ex parte contact. 130 The Ninth Circuit reversed a judgment

because an attorney engaged in an ex parte conversation with an adverse expert, then remanded the case for retrial and for

a determination of sanctions to be entered against the contacting attorney. 131 A California state court disqualified not just

the attorneys who made ex parte contact with experts, but their entire law firm, even though the contacted expert was not

even retained by opposing counsel, but instead was merely interviewed as a potential expert in a one-hour meeting. 132

Given these decisions, an ethical trial attorney who [*684] undertakes even a preliminary cost-benefit analysis 133

ordinarily will not be willing to risk the adverse consequences that could result from an effort to contact an expert retained

by her opponent. 134

An examination of the determinations forbidding such contact reveals that they are based upon a flawed reading of the rules

of discovery, an overemphasis on confidentiality concerns that are best addressed by other means, and an implicit belief

that an expert’s loyalty to one party supercedes the search for truth.

[*685]

1. The ″Discovery as the Sole Source of Expert Information″ Supposition

130 Koch Ref. Co. v. Jennifer L. Boudreaux MV, 85 F.3d 1178, 1183 (5th Cir. 1996); Campbell Indus. v. M/V Gemini, 619 F.2d 24,

26 (9th Cir. 1980); Heyde v. Xtraman, Inc., 404 S.E.2d 607, 611-12 (Ga. Ct. App. 1991). In each of these cases, the excluded expert was

initially retained by the attorney’s adversary, but the contacting attorney later wished to call the witness at trial. Except for ex parte

communications matters, issues related to ″side switching″ experts are beyond the scope of this Article. See supra note 25.

131 Erickson v. Newmar Corp., 87 F.3d 298, 304 (9th Cir. 1996).

132 Shadow Traffic Network v. Superior Court, 29 Cal. Rptr. 2d 693 (Cal. Ct. App. 1994). Other courts have reached similar results,

though these results have not survived the appellate process. The Ninth Circuit originally held that a law firm could be disqualified for

engaging in ex parte contacts, but later withdrew its opinion on the ground that the order of disqualification was not appealable. See Am.

Prot. Ins. Co. v. MGM Grand Hotel-Las Vegas, Inc., 765 F.2d 925 (9th Cir. 1985), withdrawing 748 F.2d 1293 (9th Cir. 1984); Alaska

Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *1 (summarizing original Ninth Circuit opinion in MGM Grand); 1

Hazard & Hodes, supra note 126, § 3.4:402 n.1.1 (noting that the ″offending lawyers″ in the MGM Grand case were disqualified). The

withdrawal of the initial Ninth Circuit opinion provided precious little comfort to the law firm, because the order that was left intact

disqualified it from representing its client. For other attorneys, the original opinion’s statement that trial courts should resolve doubts in

favor of disqualification, see Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *1, may chill any desire they would

otherwise have to engage in ex parte contact. In a Washington case, the trial court disqualified an attorney who engaged in an ex parte

interview with an expert who had previously consulted with the attorney’s adversary, even though the expert initiated the contact and

the attorney advised his adversary of the interview the day after it occurred and provided the adversary a transcript of the interview. In

re Firestorm, 916 P.2d 411, 412-13 (Wash. 1996). On appeal, the Washington Supreme Court affirmed the trial court’s determination that

the ex parte contact was impermissible, but reversed the disqualification of the attorney and remanded for a determination of the

appropriate sanction. Id. at 419. Although the reversal of the disqualification sanction was undoubtedly welcomed by the attorney, he

had to endure an appeal to acquire this result, and he faced sanctions even after obtaining the reversal of his disqualification. Given these

results in a case where the expert initiated the contact with the attorney, it is unlikely that a Washington attorney or an attorney in another

jurisdiction who was aware of this decision would be willing to initiate ex parte contact with an expert.

133 An analysis of the risks and potential benefits associated with contacting adverse experts should factor in the reality that ex parte

contact with an adverse expert will sometimes result in the acquisition of little or no new information. See infra notes 350-56 and

accompanying text. Given the often limited probability of substantial gain from ex parte contact, the potential costs in the form of

sanctions will often lead to a decision not to attempt such contact. When the costs can be as severe as removal from the case in a

published opinion impugning the integrity of the attorney, see supra notes 129-32 and accompanying text, few attorneys will be bold

enough to attempt contact. Therefore, the current state of the law, although it is not unanimous, acts as a major deterrent to ex parte

communications.

134 See Freeman, supra note 117, at 11 (warning lawyers not to attempt to communicate ex parte with adverse experts, because such

attempts could result in charges of witness tampering and sanctions). But cf. Hodes, supra note 63, at 1366 (″Professional lawyers must

not only have the courage to make hard and close choices, but also the courage to stand up for the choices that they made.″).
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As noted above, 135 the Model Rules explicitly identify the persons that an attorney cannot contact outside the presence

of opposing counsel. Indeed, an entire rule is dedicated to this subject. Model Rule 4.2 prohibits an attorney from contacting

persons who are represented by counsel, 136 but it does not prohibit an attorney from contacting adverse expert witnesses.
137 Many states have adopted this rule, sometimes with some revisions but always without provisions prohibiting ex parte

contact with adverse expert witnesses. 138 In the absence of provisions adding expert witnesses to Model Rule 4.2’s list of

persons who cannot be contacted, which this Model Rule’s drafters could have easily included if they intended to ban ex

parte contact with expert witnesses, 139 this Model Rule does not ban such contact.

a. The Search for a Nonexistent Prohibition

Because the Model Rules’ explicit outline of ″off limits″ persons does not prohibit ex parte contact with adverse experts,

those who seek to prohibit ex parte contact with experts must try to find some other, less directly applicable, provision of

the Model Rules to support their position. 140 This search for an arguably applicable rule has [*686] focused upon Model

Rule 3.4(c), which states that a lawyer shall not ″knowingly disobey an obligation under the rules of a tribunal.″ 141 The

professional responsibility authorities who maintain that ex parte contact is unacceptable 142 often claim to be basing this

135 See supra notes 110-14 and accompanying text.

136 Model Rules, supra note 8, R. 4.2.

137 ABA/BNA Manual, supra note 116, at 61:717. The authors state: Model Rule 4.2 prohibits ex parte interviews with witnesses who

are represented by counsel, but the Model Rules do not extend the protection against ex parte interviews to witnesses who are not

represented by counsel. Therefore, ex parte communications between a lawyer and an opposing party’s expert generally do not violate

Rule 4.2.Id.

138 See supra note 110.

139 The predecessor to the Model Rules, the ABA’s Model Code of Professional Responsibility (″Model Code″), did include provisions

that explicitly referred to expert witnesses. See Model Code of Prof’l Responsibility EC 7-28, DR 7-109(C)(3) (1983) [hereinafter Model

Code]. In addition, the comments to one of the Model Rules also make specific reference to expert witnesses. See Model Rules, supra

note 8, R 3.4 cmt. [3]. Therefore, those who drafted Model Rule 4.2 were certainly aware of how to draft a model rule or comment

provision that covered expert witnesses when they so desired.

140 Unfortunately, this effort by ethics authorities to try to stretch an inapplicable provision of ethics law beyond its provisions is not

unique or even particularly unusual. Almost two decades ago, Professors Finman and Schneyer studied opinions by the ABA Standing

Committee on Ethics and Professional Responsibility and found that on seven occasions the committee essentially determined that the

ethics rules (from the then- prevalent Model Code) the committee was interpreting ″did not actually mean what they said.″ Hellman,

supra note 6, at 333 (summarizing Finman & Schneyer, supra note 121). In his update of this study, Dean Hellman thoroughly analyzed

four such instances and observed: [T]he last fifteen years have not witnessed any decrease in the Committee’s penchant for concluding

that the words used in the influential model codes do not always mean what they say. The Committee is still producing opinions that,

rather than engaging in a straightforward exercise of interpretation according to accepted canons of statutory construction, set forth the

Committee’s view of what the rules should say or were meant to say.Hellman, supra note 6, at 334 (emphasis in original).

141 Model Rule 3.4(c) provides, ″A lawyer shall not . . . knowingly disobey an obligation under the rules of a tribunal except for an

open refusal based on an assertion that no valid obligation exists.″ Model Rules, supra note 8, R. 3.4(c). An ex parte contact, by its very

nature, will not ordinarily involve an ″open″ assertion that a right to an ex parte contact exists, because such an assertion would often

destroy the opportunity to make the ex parte contact. An attorney who advised her adversary that she planned to contact an expert witness

ex parte because she thought she had the right to do so would be announcing her intention to make the contact. In many instances, the

opposing attorney would immediately instruct her expert not to discuss the case with the attorney who planned to make the contact. See

Hodes, supra note 103, at 87; infra notes 341-45 and accompanying text (discussing an attorney’s right to advise her experts not to discuss

matters with opposing counsel).

142 Erickson v. Newmar, Corp., 87 F.3d 298, 301 & n.4 (9th Cir. 1996) (applying the Nevada version of Model Rule 3.4(c)); Or. State

Bar Legal Ethics Comm., Op. 530 (1990) (applying Oregon DR 7-106(C)(7), which provided, ″[i]n appearing in the lawyer’s

professional capacity before a tribunal, a lawyer shall not . . . [i]ntentionally or habitually violate any established rule of procedure or

of evidence″), summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106; Nilles, supra note 127, at

19 (″As the ABA opinion notes, ABA Model rule 3.4(c) prohibits a lawyer from knowingly and secretly violating the rules of a

tribunal.″); cf. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995
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determination upon this prohibition or its predecessors. 143

[*687]

Following this reasoning to its core, one would expect that there is some court rule stating that attorneys cannot make ex

parte contact with adverse expert witnesses. Except in one state, 144 no such rule exists. None of the courts that have

outlawed ex parte contact, or the ethics authorities that have found such contact impermissible have been able to quote a

rule stating that attorneys cannot contact adverse experts without notifying opposing counsel. 145

b. Stretching Discovery Rules Beyond Recognition

Instead, these decisionmakers have been forced to try to expand provisions of discovery rules that say nothing whatsoever

about what contacts an attorney can make outside the formal discovery process. This attempted expansion has stretched the

formal discovery rules well beyond their proper scope.

Trial-team-model advocates have focused their efforts upon the pre-1993 version of the federal expert witness formal

discovery rules and upon identical or similar state provisions. Prior to the amendment of the Federal Rules of Civil

Procedure in 1993, Rule 26(b)(4)’s provisions regarding formal discovery of certain information regarding testifying

experts stated:

Trial Preparation: [E]xperts. Discovery of facts known and opinions held by experts, otherwise discoverable under the

provisions of subdivision (b)(1) of this rule and acquired or developed in anticipation of litigation or for trial, may be

obtained only as follows:

(A)(i) A party may through interrogatories require any other party to identify each person whom the other party expects

to call as an expert witness at trial, to state the subject matter on which the expert is expected to testify, and to state the

substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.

Ethics Opinions, supra note 11, at 1001:207, :208 (″Rule 3.4(c) requires a lawyer to conform to the rules of a tribunal before which a

particular matter is pending, and it is under this Rule that the matter of expert witnesses comes into particular focus.″).

143 The Model Code contained a ″substantially similar″ provision, DR 7-106(A). See Model Rules, supra note 8, R. 3.4, Model Code

Comparison; Model Code, supra note 139, DR 7-106(a) (″A lawyer shall not disregard or advise his client to disregard a standing rule

of a tribunal or a ruling of a tribunal made in the course of a proceeding, but he may take appropriate steps in good faith to test the validity

of such rule or ruling.″). Every state has adopted some form of Model Rule 3.4 or Disciplinary Rule 7-106. See Ala. Rules of Prof’l

Conduct R. 3.4 (1997); Alaska Rules of Prof’l Conduct R. 3.4(c) (2000); Ariz. Rules of Prof’l Conduct ER 3.4 (1994); Ark. Rules of

Prof’l Conduct R. 3.4 (2000); Cal. Rules of Prof’l Conduct R. 5-200 (1999); Colo. Rules of Prof’l Conduct R. 3.4 (2000); Conn. Rules

of Prof’l Conduct R. 3.4 (2000); Del. Rules of Prof’l Conduct R. 3.4 (1999); D.C. Rules of Prof’l Conduct R. 3.4 (2000); Fla. Rules of

Prof’l Conduct R. 4-3.4 (1999); Ga. Rules of Prof’l Conduct R. 3.4 (2001); Haw. Rules of Prof’l Conduct R. 3.4 (2000); Idaho Rules

of Prof’l Conduct R. 3.4 (1999); Ill. Rules of Prof’l Conduct R. 3.4 (2000); Ind. Rules of Prof’l Conduct R. 3.4 (1999); Iowa Code of

Prof’l Responsibility DR 7-106 (2000); Kan. Rules of Prof’l Conduct R. 3.4 (1999); Ky. Rules of Prof’l Conduct R. 3.4 (1998); La. Rules

of Prof’l Conduct R. 3.4 (1997); Me. Code of Prof’l Responsibility R. 3.6(d) (1999); Md. Rules of Prof’l Conduct R. 3.4 (2000); Mass.

Rules of Prof’l Conduct R. 3.4 (2000); Mich. Rules of Prof’l Conduct R. 3.4 (1998); Minn. Rules of Prof’l Conduct R. 3.4 (2000); Miss.

Rules of Prof’l Conduct R. 3.4 (1999); Mo. Rules of Prof’l Conduct R. 4-3.4 (2000); Mont. Rules of Prof’l Conduct R. 3.4 (2000); Neb.

Code of Prof’l Responsibility DR 7-106 (2000); Nev. Sup. Ct. R. 173; N.H. Rules of Prof’l Conduct R. 3.4 (1999); N.J. Rules of Prof’l

Conduct R. 3.4 (1998); N.M. Rules of Prof’l Conduct R. 16-304 (2000); N.Y. Code of Prof’l Responsibility DR 7-106 (1999); N.C. Rules

of Prof’l Conduct R. 3.4 (1999); N.D. Rules of Prof’l Conduct R. 3.4 (1999); Ohio Code of Prof’l Responsibility DR 7- 106 (2000); Okla.

Rules of Prof’l Conduct R. 3.4 (1998); Or. Code of Prof’l Responsibility DR 7-106 (2000); Pa. Rules of Prof’l Conduct R. 3.4 (1998);

R.I. Rules of Prof’l Conduct R. 3.4 (1998); S.C. Rules of Prof’l Conduct R. 3.4 (1998); S.D. Rules of Prof’l Conduct R. 3.4 (1999); Tenn.

Code of Prof’l Responsibility DR 7-106 (2000); Tex. Rules of Prof’l Conduct R. 3.04 (1998); Utah Rules of Prof’l Conduct R. 3.4 (1999);

Vt. Rules of Prof’l Conduct R. 3.4 (1999); Va. Rules of Prof’l Conduct R. 3.4 (2000); Wash. Rules of Prof’l Conduct R. 3.4 (1998); W.

Va. Rules of Prof’l Conduct R. 3.4 (1998); Wis. Sup. Ct. R. 20:3.4; Wyo. Rules of Prof’l Conduct R. 3.4 (1997). The Ethics 2000

Commission did not propose any changes to the text of Model Rule 3.4. See Model Rules (Final Draft), supra note 110, R. 3.4,

http://www.abanet.org/cpr/e2k-rule34.html.

144 See infra notes 197-98 and accompanying text.

145 See supra notes 118-20.
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[*688]

(ii) Upon motion, the court may order further discovery by other means, subject to such restrictions as to scope and such

provisions, pursuant to subdivision (b)(4)(C) of this rule, concerning fees and expenses as the court may deem appropriate.
146

Before 1993, many states first adopted formal discovery rules patterned after the Federal Rules of Civil Procedure, and

several states still have formal expert witness discovery provisions that parallel the ″pre-1993″ version of Federal Rule

26(b)(4) quoted above. 147 As a result, if the pre-1993 formal discovery provisions quoted above somehow prohibit ex parte

contact, that prohibition would remain intact in several states.

Trial-team-model advocates have seized upon the rule’s declaration that ″[d]iscovery . . . may be obtained only″ through

the specified means, which consist [*689] of limited interrogatories and other discovery specifically ordered by the court.

According to the courts 148 and other ethics authorities 149 who have determined 150 that ex parte contact is impermissible,

any such contact constitutes expert ″discovery″ that is outside pre-1993 Rule 26(b)(4) and, therefore, impliedly forbidden

146 Fed. R. Civ. P. 26(b)(4), 28 U.S.C. app. (1992) (amended 1993) (emphasis omitted), quoted in 8 Charles Alan Wright et al., Federal

Practice and Procedure 14-15 (2d ed. 1994).

147 The 1993 amendments to the Federal Rules of Civil Procedure resulted in several changes regarding expert witnesses. See infra

notes 203-07 and accompanying text. These amendments eliminated the language in pre-1993 Rule 26(b)(4) cited in the text regarding

discovery of expert witness information and replaced it with a provision granting parties the right to depose expert witnesses. See Fed.

R. Civ. P. 26(b)(4)(A). In addition, the 1993 amendments require parties to disclose certain information regarding experts without waiting

for their opponents to issue requests for this information. See Fed. R. Civ. P. 26(a)(2). The states have not universally embraced the 1993

changes. Several states retain expert witness discovery provisions that mirror the pre-1993 versions of Federal Rules 26(a) and 26(b)(4).

See Ala. R. Civ. P. 26(a), (b)(4); Ark. R. Civ. P. 26(a), (b)(4); Del. Ct. C.P.R. 26(a), (b)(4); D.C. SCR-Civil 26(a), (b)(4); Ga. Code Ann.

§ 9-11-26(a), (b)(4) (Supp. 1998); Haw. R. Civ. P. 26(a), (b)(4); I.R.C.P. 26(a), (b)(4) (Idaho); Ind. R. Civ. P. 26(a), (b)(4); Ky. R. Civ.

P. 26.02(1), (4); Me. R. Civ. P. 26(a), (b)(4); Mass. R. Civ. P. 26(a), (b)(4); Minn. R. Civ. P. 26.02(a), (d); M.R.C.P. 26(a), (b)(4)

(Mississippi); Mont. R. Civ. P. 26(a), (b)(4); Neb. R. Civ. P. 26(a), (b)(4); N.H. R. Civ. P. 35(a), (b)(3); N.M. R. Civ. P. 1-026(A), (B)(5);

N.C. R. Civ. P. 26(a), (b)(4); Ohio R. Civ. P. 26(A), (B)(4); Pa. R.C.P. 4003.5; Super. R. Civ. P. 26(a), (b)(4) (Rhode Island); S.D. RCP

§ 15-6-26(a), (b)(4); Utah R. Civ. P. 26(a), (b)(4); Va. R. Civ. P. 4:1(a), (b)(4). A few states have adopted the 1993 amendments to Federal

Rules 26(a)(2) and 26(b)(4). See Alaska R. Civ. Proc. 26(a)(2), (b)(4); Cal. Civ. Proc. Code § 2034 (West 1998); C.R.C.P. 26(a)(2), (b)(4)

(Colorado); Wash. R. Civ. P. 26(a), (b)(4). Some jurisdictions have provisions that track some, but not all, of the 1993 amendments to

Federal Rules 26(a)(2) and 26(b)(4). Most of these jurisdictions allow depositions of expert witnesses as in Federal Rule 26(b)(4), but

do not require expert witness reports as in Federal Rule 26(a)(2). See Ariz. St. R. C. P. 26(a), (b)(4); Conn. R. Civ. P. §§ 13-2, 13-4; Fla.

R. Civ. P. 1-280(a), (b)(4); Iowa R. Civ. P. 125; Kan. Stat. Ann. § 60-226(a), (b)(5) (West 1997); La. Code Civ. Proc. Ann. art. 1422,

1425 (West 1998); Md. Rule 2-401(a), (e); M. C. R. 2.302(A), (B)(4) (Michigan); Mo. R. Civ. P. 56.01(a), (b)(4); N.J. R. Civ. P. 4:10-2(a),

(d); N.D. R. Civ. P. 26(a), (b)(4); Okla. Stat. Ann. tit. 12, § 3226(A), (B)(3) (West 1993); S.C. R. Civ. P. 26(a), (b)(4); Tenn. Civ. Proc.

Rule 26.01, 26.02(4); Tx. R. C. P. 195.1; Vt. R. Civ. P. 26(a), (b)(4); Wis. R. Civ. P. 804.01(1), (2)(d); W. Va. R. Civ. P. 26(a), (b)(4);

Wyo. R. Civ. Proc. 26(a), (b)(4). In contrast, two states now provide for expert witness reports, but not expert witness depositions. See

Nev. R. C. P. 26(b)(5); N.Y. C.P.L.R. 3101(d) (McKinney 1991 & Supp. 1999).

148 Erickson v. Newmar Corp., 87 F.3d 298, 301-02 (9th Cir. 1996); Campbell Indus. v. M/V Gemini, 619 F.2d 24, 26-27 (9th Cir.

1980); Heyde v. Xtraman, Inc., 404 S.E.2d 607, 611 (Ga. Ct. App. 1991) (″OCGA § 9-11-26(b)(4) clearly sets forth the procedures a

party must follow to obtain discovery from any expert . . . . Cross-appellants did not attempt to follow these procedures and should not

now be allowed to circumvent them by engaging in ex parte communications with the opposing party’s expert . . . .″); see also Plasma

Physics Corp. v. Sanyo Elec. Co., 123 F.R.D. 290, 291-92 (N.D. Ill. 1988) (holding that Rule 26(b)(4) limited ex parte contact, but finding

that contact did not violate this Rule because evidence did not establish that party discussed prohibited issues with experts). Interestingly,

the first and often-cited court determination that ex parte contact was impermissible by the Ninth Circuit in Campbell Industries, see

Erickson, 87 F.3d at 302; Procter & Gamble Co. v. Haugen, 184 F.R.D. 410, 412 (D. Utah 1999); Xtraman, 404 S.E.2d at 611-12; ABA

Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions,

supra note 11, at 1001:207; Comm. on Prof’l Ethics of the N.Y. State Bar Ass’n, Op. 577 (1986), 1986 WL 68786, at *2, resulted from

a contacting party’s concession that the ex parte contact was impermissible. Campbell Indus., 619 F.2d at 27. Perhaps if the contacting

party had analyzed the issues more carefully and vigorously defended its attorney’s actions, the line of cases and decisions erroneously

determining that ex parte contact is prohibited by the discovery rules and is therefore an ethical violation would have never developed,

or would have developed in a different fashion.
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by this rule. 151

[*690]

c. A Call for a Careful Reading of the Discovery Rules

Any reading of pre-1993 Rule 26(b)(4) that includes ex parte contact within the term ″discovery″ stretches that term beyond

its proper scope and ignores the realities of litigation practice. Therefore, unless the pre-1993 expert witness formal

discovery rules are modified significantly, they cannot legitimately be used to prevent ex parte contact.

149 Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *2; Or. State Bar Legal Ethics Comm., Op. 530 (1990),

summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106; Nilles, supra note 127, at 19; cf. Or. State

Bar Legal Ethics Comm., Formal Op. 1992-132, at 5-6 (1992) (finding ex parte contact impliedly impermissible in federal civil litigation,

while only strongly cautioning practitioners against ex parte contact in state civil litigation), summarized in ABA/BNA Manual,

1991-1995 Ethics Opinions, supra note 11, at 1001:7122.

150 At least one ethics authority, the ABA Standing Committee on Ethics and Professional Responsibility, has refrained from making

a definitive determination, but has strongly suggested that the existence of a formal discovery rule similar to the pre-1993 version of

Federal Rule 26(b)(4) would render ex parte contact ethically impermissible. See ABA Comm. on Ethics and Prof’l Responsibility,

Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:207-:209; see also N.Y.

State Bar Ass’n Comm. on Prof’l Ethics, Op. 577 (1986), 1986 WL 68786, at *2 (declining to determine whether ex parte

communications violated formal discovery rules ″[b]ecause matters of law are beyond the authority of this committee″); Mo. Chief

Disciplinary Counsel, Informal Op. 960286 (1996) (″The Rules of Professional Conduct do not prevent an ex parte contact with the

expert as long as such contact does not violate the rules of discovery.″), summarized in ABA/BNA Manual, supra note 116, at 1101:5235;

Mo. Chief Disciplinary Counsel, Informal Op. 960190 (1996) (″If a case is pending, the Rules do not prohibit Attorney from interviewing

the expert as long as such an interview does not violate the rules of discovery.″), summarized in ABA/BNA Manual, supra note 116, at

1101:5232.

151 According to Professor Geoffrey C. Hazard, Jr. and Mr. W. William Hodes, ″Since existing rules of civil procedure carefully

provide for limited and controlled discovery of an opposing party’s expert witnesses, all other forms of contact are impliedly prohibited.″

1 Hazard & Hodes, supra note 126, § 3.4:402. They also suggest, ″Furthermore, since this practice norm is well established and

well-known, [an attorney who conducted ex parte interviews] may be said to have violated [Model] Rule 8.4(d) as well (conduct

prejudicial to the administration of justice).″ Id. The suggestion that the ″practice norm″ of not making an ex parte contact is ″well

established″ is at least somewhat at odds with the existence of contrary determinations finding that ex parte contact is acceptable. See

supra note 127. Nonetheless, Professor Hazard and Mr. Hodes have been cited by ethics authorities in support of the proposition that ex

parte interviews are prejudicial to the administration of justice. See Erickson, 87 F.3d at 302; Or. State Bar Legal Ethics Comm., Op.

530 (1990), summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106. Another commentator also

concluded that pre-1993 Rule 26(b)(4) forbade informal discovery efforts regarding adverse expert witnesses. See Lillehaug, supra note

88, at 441-42.
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The analysis of trial-team-model advocates is, at best, tenuous. After all, pre- 1993 Rule 26(b)(4) applies only to expert

″discovery.″ 152 Therefore, it applies to ex parte communications only if these communications are expert ″discovery.″ They

are not. 153

[*691]

i. The Many Ways to Gather Expert Information Outside of Formal Discovery

Ex parte contact with expert witnesses is a means for attorneys to gather information about the expert. It is far from the

only such method, however. To prepare for cross-examination of adverse experts, attorneys engage in a wide variety of

information-gathering endeavors. 154 They contact other experts in the same field who may know about the expert, her

experience, her research, or her reputation. 155 They talk to other attorneys who have faced the expert in other cases. 156

They search electronic 157 and paper 158 databases for articles, books, speeches, and reports by and about the expert. 159

They collect and read deposition and trial transcripts documenting the expert’s previous testimony. 160 They investigate

whether the credentials claimed by the expert on her curriculum vitae are legitimate and sufficient. 161 They ask public

licensing agencies whether the expert has been the subject of professional discipline. 162 If they are bold enough to

overcome the chilling effect of the decisions outlined above, 163 they may even call or write the expert herself. 164

152 As noted previously, see supra note 25, this Article does not address issues related to experts who are used only as consultants by

one of the parties and not as witnesses expected to testify at trial. In the pre-1993 version of Rule 26, subsection (b)(4)(B) dealt with

such witnesses, while subsection (b)(4)(A) concerned experts who were expected to testify. Fed. R. Civ. P. 26(b)(4)(B), 28 U.S.C. app.

(1992) (amended 1993), quoted in 8 Wright et al., supra note 146, at 22 n.2. Although the introductory ″[d]iscovery . . . may be obtained

only as follows″ language presumably applied to both subsections, subsection (b)(4)(B) included a similar, and therefore possibly

redundant, phrase: A party may discover facts known or opinions held by an expert who has been retained or specially employed by

another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial, only as provided

in Rule 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain

facts or opinions on the same subject by other means.Id. (emphasis added). In 1993, Rule 26(b)(4)(B)’s ″[a] party may discover . . . only″

language was changed to ″[a] party may, through interrogatories or by deposition, discover . . . only.″ Fed. R. Civ. P. 26(b)(4)(B), 28

U.S.C. app. (1992) (amended 1993); see also Supreme Court of the United States, Amendments to the Federal Rules of Civil Procedure,

146 F.R.D. 401, 616 (1993) (identifying changes to Rule 26(b)(4)(B)). For cases applying the pre-1993 Rule 26(b)(4) language in the

context of consultants who were not expected to testify at trial, see Good v. GAF Corp., 1989 WL 54017, at *1-*3 (4th Cir. 1989);

Durflinger v. Artiles, 727 F.2d 888, 891-92 (10th Cir. 1984).

153 The pre-1993 version of Rule 26, along with the remaining formal discovery rules, simply did not deal with informal discovery.

See Lillehaug, supra note 88, at 446 (″[T]he fact that there is no specific provision in the rules suggests that their drafters did not intend

to prohibit a traditional, inexpensive method of discovery.″).

154 Cf. Stewart, supra note 96, at 26 (″There are innumerable other [nondeposition] methods for fact gathering (e.g., informal

interviews, use of private investigators, etc.) that should be considered.″).

155 See Stephen D. Easton, How to Win Jury Trials: Building Credibility with Judges and Jurors § 12.01(c) (1998).

156 See id.

157 See Mark J. Heley & Jay A. Kopp, Internet Resources for Lawyers Who Represent Design Professionals, Construction Law., Jan.

2000, at 12, 14.

158 See Mauet, supra note 42, at 378.

159 See Edward J. Imwinkelried, The Methods of Attacking Scientific Evidence § 9-8(a), at 258 (3d ed. 1997); Mauet, supra note 42,

at 378 (advising attorneys to ″obtain a copy of everything the expert has ever published″).

160 See Imwinkelried, supra note 159, § 9-8(a), at 258; Mauet, supra note 42, at 378; Heley & Kopp, supra note 157, at 14.

161 See Easton, supra note 155, § 12.04(a); Imwinkelried supra note 159, §§ 9-11 to 9-12 (discussing cross-examination attacks based

upon lack of adequate education and experience).

162 See Easton, supra note 155, § 12.04(a).

163 See supra notes 118-34 and accompanying text.

Page 30 of 69

76 Ind. L.J. 647, *690



Although there can be secondary purposes in some instances, 165 attorneys often undertake these and other

information-seeking tasks for one basic purpose: gathering information that will help them impeach experts on cross-

examination. 166 While formal expert discovery is also undertaken for the same purpose, it is distinct from [*692]

nondiscovery information gathering (which is sometimes imprecisely 167 and therefore somewhat confusingly referred to

as ″informal discovery″
168) in one important respect. In formal discovery, the Federal Rules of Civil Procedure require a

party or some other person or entity to respond to the opposing party’s demands for information. 169 In contrast, an attorney

engaged in informal information gathering cannot force the opposing party or, for that matter, anyone else, to provide

information. In fact, many informal information-gathering efforts are undertaken by an attorney who does not even advise

her opponent of her efforts to gather information. 170

Of course, it is also possible to engage in informal discovery that does depend upon the cooperation of opposing counsel.

In such informal discovery, however, one attorney cannot demand the production of information by her adversary. Instead,

production of expert information by parties in informal discovery is always voluntary and, therefore, usually mutual. 171

Examples include voluntary exchanges of expert witness reports 172 and oral agreements to permit depositions of experts.
173

164 Although this Article argues that an attorney should be allowed to initiate ex parte contact with adverse retained expert witnesses,

an attorney initiating and pursuing such contact is nonetheless subject to several professional responsibility restrictions that prohibit

certain practices during such contact. See infra Part IV.

165 See supra text accompanying note 105 (regarding the use of informal discovery to obtain information for evaluation of a case for

settlement).

166 See Day, supra note 102, at 52.

167 Formal discovery and informal discovery both involve efforts to obtain information. However, informal discovery is not a subset

of ″discovery,″ as that term was used in pre-1993 Federal Rule 26(b)(4). Unlike the formal discovery referred to in pre-1993 Federal Rule

26(b)(4), informal discovery efforts do not necessarily require or even request a response from the opposing party. See supra notes 155-64

and accompanying text.

168 E.g., Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128 (D.D.C. 1983); Trans-World Invs. v. Drobny, 554 P.2d 1148, 1151 (Alaska 1976);

McMoran, supra note 88, at 995; Daniel J. Lanahan & Cynthia Ribas Rosen, Defendants’ Indemnity Pact Enhances Cooperation in

L-Tryptophan Litigation, Inside Litig., May 1992, at 18, 21.

169 Parties and their attorneys can use formal discovery to require persons and entities other than their opponents to provide documents

and information. Through subpoenas and other formal discovery mechanisms, attorneys can force nonparties to provide documents and

other things, see Fed. R. Civ. P. 34, 45, to allow access to property, see Fed. R. Civ. P. 34, 45, and to answer questions at depositions,

see Fed. R. Civ. P. 27, 30, 31, 45. For an example of discussions of matters related to a party’s power to use formal discovery to demand

information from nonparties, see Jay C. Carlisle, Nonparty Document Discovery from Corporations and Governmental Entities Under

the Federal Rules of Civil Procedure, 32 N.Y.L. Sch. L. Rev. 9 (1987); Sarah N. Welling, Discovery of Nonparties’ Tangible Things

Under the Federal Rules of Civil Procedure, 59 Notre Dame L. Rev. 110 (1983); David P. Brooks, Note, In re United States Catholic

Conference: Considering Non-Party Rights, 1988 BYU L. Rev. 89; Mark Labaton, Note, Discovery and Testimony of Unretained

Experts: Creating a Clear and Equitable Standard to Govern Compliance with Subpoenas, 1987 Duke L.J. 140.

170 Cf. Mullenix, supra note 96, at 809 (describing informal discovery steps taken by attorneys that do not require contact with

opposing counsel, in addition to informal discovery requests that do require the cooperation of opposing counsel).

171 See Day, supra note 102, at 46-47; Mullenix, supra note 96, at 809.

172 Under the post-1993 Federal Rules, expert witnesses must write reports and send these reports to opposing counsel. See Fed. R.

Civ. P. 26(a)(2)(B); infra note 207. Prior to the 1993 amendments to the Federal Rules, experts were not required to write reports, but

parties occasionally agreed to exchange expert witness reports. See Day, supra note 102, at 50; Graham, supra note 1, at 175; cf. Drobny,

554 P.2d at 1151-52 (noting the ″voluntary exchange of medical information by the parties″); Lanahan & Rosen, supra note 169, at 21

(noting the voluntary provision of information in informal discovery).

173 In jurisdictions where the 1993 changes to the Federal Rules or equivalent state formal discovery rules are in effect, parties are

allowed to demand expert witness depositions as a part of the formal discovery process. See Fed. R. Civ. P. 26(b)(4). Before the 1993

changes, attorneys often agreed to allow depositions of experts. See infra note 178.
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[*693]

ii. The Inapplicability of Formal Discovery Rules to Informal Information Gathering

For trial-team-model advocates to be correct, pre-1993 Rule 26(b)(4)’s prohibition of ″discovery″ outside the formal

discovery required by the rule must prohibit all informal expert discovery in the absence of a written stipulation altering

the rules for formal discovery, 174 including both voluntary information exchanges between parties and all independent

information gathering about an expert witness by one party. 175 After all, while the Federal Rules of Civil Procedure say

nothing about ex parte communications with adverse experts, they also say nothing about any other informal [*694]

discovery efforts regarding experts. Because there is no distinction between ex parte contact with experts and all other

informal discovery, if pre-1993 Rule 26(b)(4) prohibits ex parte contact, it also prohibits all other informal expert discovery.

Therefore, if trial-team-model advocates are correct in their analysis of the professional responsibility rules, whenever

attorneys verbally or otherwise informally agree to exchange expert information, they are agreeing to a knowing and

therefore unethical disobedience of the rules of the tribunal. This suggestion flies in the face of common practice and

thwarts the very purpose of the rules of formal discovery. 176 In many cases involving expert testimony under the pre-1993

version of Rule 26(b)(4), attorneys informally agreed to exchange expert witness reports 177 or to allow depositions of

experts. 178 If those opposing ex parte contact are correct, these agreements were unethical. This would be both unrealistic

and downright capricious, because agreements to exchange information promote the speedy exchange of information, at

174 Rule 29 does provide a mechanism for turning informal discovery into formal discovery: Unless otherwise directed by the court,

the parties may by written stipulation (1) provide that depositions may be taken before any person, at any time or place, upon any notice,

and in any manner and when so taken may be used like other depositions, and (2) modify other procedures governing or limitations

placed upon discovery, except that stipulations extending the time provided in Rules 33, 34, and 36 for responses to discovery may, if

they would interfere with any time set for completion of discovery, for hearing of a motion, or for trial, be made only with the approval

of the court.Fed. R. Civ. P. 29. Prior to the 1993 amendments to the Federal Rules, Rule 29(2) stated that ″stipulations extending the time

provided in Rules 33, 34, and 36 for responses to discovery may be made only with the approval of the court.″ Fed. R. Civ. P. 29, 28

U.S.C. app. (1992) (amended 1993). Attorneys at least occasionally have provided information in informal discovery, without always

memorializing their arrangements in written stipulations. See Day, supra note 102, at 50 (referring to ″demands″ for expert witness

reports and regular expert depositions); id. at 51 (noting that ″practitioners regularly use other methods″ of expert witness discovery);

Graham, supra note 1, at 176 (explaining that in over half of the cases in which expert witness reports were produced, they were

″[p]rovided, pursuant to local custom, in response to an informal request for a copy of the expert’s report″). Therefore, although Rule

29 provides a mechanism for changing the rules of formal discovery, at least some informal discovery arrangements are not within the

scope of this rule, if the rule is to be strictly interpreted. The rules contain no provisions governing these informal discovery arrangements

that are not memorialized with written stipulations. If Rule 26(b)(4) prohibits all informal discovery, this prohibition applies to oral

informal discovery agreements and even arrangements that may be discussed in documents, but not memorialized in formal written

stipulations signed by all parties.

175 Trial-team-model advocates might initially be tempted to respond by arguing that the prohibition of other ″discovery″ applies more

narrowly to efforts that request the participation of the opposing party, but not to one party’s wholly independent attempts to acquire

information. There are two problems with such a position for ex parte contact opponents, however. First, pre-1993 Federal Rule 26(b)(4)

contains no language suggesting this distinction. More significantly, even if this distinction could be made, ex parte communications with

adverse retained expert witnesses are not within the suggested scope of the term ″discovery,″ because they do not involve requests for

the participation of the opposing party.

176 See Drobny, 554 P.2d at 1152; Domako v. Rowe, 475 N.W.2d 30, 35-36 (Mich. 1991).

177 See supra note 172.

178 See Day, supra note 102, at 50; Laurence H. Pretty, The Boundaries of Discovery in Patent Litigation: Privilege, Work Product

and Other Limits, 18 AIPLA Q.J. 101, 115 (1990) (″There is no right . . . to take a deposition of an expert witness. . . . Nonetheless,

in patent litigation, it is fairly common for experts who will testify at trial to be deposed. Sometimes, this is by agreement . . . .″); Graham,

supra note 1, at 175.
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reduced cost to each of the parties. 179 If, as Rule 1 of the Federal Rules of Civil Procedure states, the rules ″shall be

construed . . . to secure the just, speedy, and inexpensive determination of every action,″ 180 pre-1993 Rule 26(b)(4) should

not be construed to prohibit such exchanges. 181 Indeed, the 1993 amendments to Rule 26 were designed, in part, to

formalize the common practice of expert witness depositions. 182 If this practice was an outlaw conspiracy whereby

attorneys were [*695] engaging in rampant unethical conduct, it is doubtful that it would have been adopted into the formal

discovery process through an amendment to the Federal Rules. 183

179 See Fed. R. Civ. P. 29 advisory committee’s notes (1993 amendments) (″Counsel are encouraged to agree on less expensive and

time-consuming methods to obtain information, as through voluntary exchange of documents, use of interviews in lieu of depositions,

etc.″); Drobny, 554 P.2d at 1152 (″This court has . . . stressed that . . . information should be exchanged and requests complied with in

a manner demonstrating candor and common sense.″); Mullenix, supra note 96, at 810 (″[P]erceptions of [problems with] formal

discovery have prompted a few judges, magistrates, academicians, and law reformers to propose that attorneys use informal discovery

procedures more extensively to acquire fact information needed for trial.″); cf. S.D. Cal. CivLR 83.4(a)(1)(f) (″An attorney in practice

before this court shall . . . . attempt to establish . . . voluntary exchange of non-privileged information.″); E.D. Okla. L.R. 26.1(D)

(″[P]arties are encouraged to cooperatively exchange materials and information clearly relevant to disputed facts at the earliest practical

time . . . .″).

180 Fed. R. Civ. P. 1.

181 See Domako, 475 N.W.2d at 36. Prohibitions of informal discovery agreements also run counter to the Advisory Committee’s

suggestion that ″[c]ounsel are encouraged to agree on less expensive and time-consuming methods to obtain information, as through

voluntary exchange of documents, use of interviews in lieu of depositions, etc.″ Fed. R. Civ. P. 29 advisory committee’s notes (1993

amendments).

182 See Fed. R. Civ. P. 26(a)(2) advisory committee’s notes (1993 amendments) (″The information disclosed under the former rule

in answering interrogatories about the ’substance’ of expert testimony was frequently so sketchy and vague that it rarely dispensed with

the need to depose the expert . . . .″).

183 Even if the term ″discovery″ in the pre-1993 version of Rule 26(b)(4) could be read as expansively as trial- team-model advocates

suggest, the Rule would not prohibit all ex parte communications with adverse experts. In other words, even if all of the analysis in this

subsection is incorrect, the formal discovery rules do not preclude ex parte communications with experts. Assuming arguendo that the

″discovery″ that pre-1993 Rule 26(b)(4) limits includes independent information gathering, the Rule does not outlaw independent

gathering of all expert-related information. Instead, the Rule applies only to ″facts known and opinions . . . acquired or developed in

anticipation of litigation or for trial.″ Fed. R. Civ. P. 26(b)(4), 28 U.S.C. app. (1992) (amended 1993), quoted in 8 Wright et al., supra

note 146, at 416. Therefore, even if the Rule applies to independent information gathering, by its own terms it only applies to the

gathering of some, but not all, information known to experts. In a frequently cited opinion, see Easton, supra note 18, at 37 n.139, the

Ninth Circuit indicated that the extent of an expert’s research outside of the litigation arena was a critical factor in determining the

admissibility of expert testimony. See Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311, 1317 (9th Cir. 1995). Therefore, it is not

surprising that an attorney looking for an expert witness will often try to find someone who already has significant knowledge and

experience in the relevant field. See Eliasen v. Hamilton, 111 F.R.D. 396, 403 (N.D. Ill. 1986) (″Experts are hired as experts because

they know facts and hold opinions in a specific field prior to being retained.″); Mark S. Geraghty, Some Thoughts on the Care, Feeding,

and Preparation of Experts, in Fifth Annual Litigation Management Supercourse 419, 423 (PLI Litig. & Admin. Practice Course,

Handbook Series No. H4- 5185, 1994) (recommending that trial attorneys looking for experts ″[f]ind someone already familiar with

issues″). At the time that the expert is first contacted by the attorney who eventually retains her, none of that knowledge and experience

was developed by her in anticipation of the litigation at hand. Therefore, as several courts have noted, pre-1993 Rule 26(b)(4) itself does

not even limit formal discovery about matters known to the expert before she was retained. See Eliasen, 111 F.R.D. at 403 (allowing

depositions for discovery of facts known and opinions held by a nontestifying expert before being retained); Marine Petroleum Co. v.

Champlin Petroleum Co., 641 F.2d 984, 992-94 (D.C. Cir. 1979) (permitting formal discovery of expert’s pre-suit information); Norfin

Inc., v. Int’l Bus. Mach., Corp., 74 F.R.D. 529, 532 (D.C. Colo. 1977) (″In the instant case, the facts sought to be discovered are other

than those developed in anticipation of litigation. . . . Defendant has clearly indicated that it desires no information which was obtained

in anticipation of litigation, but only seeks to question the expert on his ’experience’ prior to being retained by Plaintiff.″); Hayes &

Ryder, supra note 1, at 1173-78 (discussing information not acquired for litigation); Lillehaug, supra note 88, at 442-43 (discussing cases

distinguishing between pre- and post-retention information); cf. Procter & Gamble Co. v. Haugen, 184 F.R.D. 410, 413 (D. Utah 1999)

(stating that an expert’s ″information . . . developed independent of this or other litigation based on his previous expert activities″ is

″outside the governance of Rule 26(b)(4)(B) or any other provision of the Federal Rules of Civil Procedure″). But see Roberts v. Heim,

130 F.R.D. 424, 428 (N.D. Cal. 1989) (questioning the Marine Petroleum holding). In Plasma Physics Corp. v. Sanyo Elec. Co., 123

Page 33 of 69

76 Ind. L.J. 647, *694



[*696]

A more reasonable interpretation of pre-1993 Rule 26(b)(4) would limit the term ″discovery″ to formal discovery that

requires a response by the opposing party. 184 Furthermore, given that the formal discovery rules were adopted to increase

the information available to each party and to provide each party with evidence that could be used at trial, 185 including

information used to cross-examine adverse witnesses, 186 it would be rather counterproductive to interpret a formal

discovery rule in a fashion that would restrict a party’s other means of access to information and evidence. 187
[*697]

Perhaps as a result of a realization of the drawbacks of such an application of the discovery rules, courts have explicitly

rejected suggestions that the formal discovery rules prevent parties from independently gathering information without using

the discovery rules. 188

F.R.D. 290 (N.D. Ill. 1998), a federal district court held that the pre-1993 version of Rule 26(b)(4) limited a party’s ex parte contact with

adverse expert witnesses. Id. at 292. Although this finding is at odds with this Article’s interpretation of pre-1993 Rule 26(b)(4), it is

important to note that even this court found that pre-1993 Rule 26(b)(4) only limited the proper scope of ex parte contact, without

prohibiting such contact in all instances. Id. The court held that ex parte contact communications between a party and adversarial expert

witnesses concerning pre-suit facts and opinions were not precluded by pre-1993 Rule 26(b)(4). Because the party requesting sanctions

failed to establish that the experts had any information developed in anticipation of litigation, as opposed to pre-suit information, the

court denied the request for sanctions. Id. In summary, even if the term ″discovery″ applies to independent information gathering by

attorneys, including ex parte contact with expert witnesses, it does not prohibit all such efforts. Instead, the most that pre-1993 Rule

26(b)(4) can even arguably do is limit the scope of information that the attorney can discuss in her ex parte interviews with the expert

witness. Ex parte contact opponents have not recognized this inherent limitation in pre-1993 Rule 26(b)(4) and its equivalent state

counterparts.

184 See Corley v. Rosewood Care Ctr., Inc., 142 F.3d 1041, 1053 (7th Cir. 1998) (holding that the Federal Rules of Civil Procedure

do not prohibit a party from taking sworn statements from witnesses); Felder v. Wyman, 139 F.R.D. 85, 91 (D.S.C. 1991) (″Nothing in

[the Federal Rules of Civil Procedure] prohibits informal interviews . . . .″); Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128 (D.D.C. 1983),

discussed in Companion, supra note 25, at 38; cf. Domako, 475 N.W.2d at 36 (similar result under Michigan formal discovery rules);

Brazil, supra note 89, at 1315 (″The first major component of the pretrial process of gathering and organizing evidentiary data consists

of private investigations by counsel. The conduct of such investigations generally is not governed by the formal rules of discovery.″).

185 See Fed. R. Civ. P. 26(b) advisory committee’s note (1946 amendments) (″The purpose of discovery is to allow a broad search

for facts, the names of witnesses, or any other matters which may aid a party in the preparation or presentation of his case.″).

186 The evidence that can be gathered legitimately through formal discovery includes evidence that will be used for impeachment of

adverse witnesses. Norfin, 74 F.R.D. at 533 (″’In fact, one of the purposes of discovery is to obtain information for use on

cross-examination and for the impeachment of witnesses.’″ (quoting United States v. Int’l Bus. Machs. Corp., 66 F.R.D. 215, 218

(S.D.N.Y. 1974))); Steven N. Peskind, Investigation and Discovery, in Child Custody Litigation § 2.13 (Ill. Inst. for Continuing Legal

Educ. ed., 1998); see also Musselman v. Phillips, 176 F.R.D. 194, 200 (D. Md. 1997) (″[T]he very purpose of the comprehensive

disclosures required from retained experts by [Rule] 26(a)(2)(B) is to afford opposing counsel sufficient information to prepare for cross-

examination.″); Floyd, supra note 85, at 106 (″[I]n many instances disclosure of documents used to refresh memory is necessary to allow

full cross-examination . . . .″); Hayes & Ryder, supra note 1, at 1121 (″[T]he very purpose of allowing the discovery of expert information

is to allow the opponent of the witness to prepare for cross-examination at trial.″); Jan W. Henkel & O. Lee Reed, Work Product Privilege

and Discovery of Expert Testimony: Resolving the Conflict Between Federal Rules of Civil Procedure 26(b)(3) and 26(b)(4), 16 Fla.

St. U. L. Rev. 313, 334 (1988) (stating that knowledge of items reviewed by an expert witness is ″information necessary for a thorough

cross- examination on the issue of witness credibility″).

187 Cf. Domako, 475 N.W.2d at 35 (″It would be a regression to conclude that the Michigan Court Rules of 1985 operated to preclude

a method of discovery acceptable under the [prior] General Court Rules.″).

188 See Corley, 142 F.3d at 1053 (″The Federal Rules of Civil Procedure do not prohibit [the plaintiff’s] chosen investigative method

of taking sworn stenographic statements from potential non-party witnesses.″); Felder, 139 F.R.D. at 91 (″Cases implying that the

methods of evidence gathering in the Rules are the sole means of conducting discovery find no support in the text of the Rules.″); Eli

Lilly & Co., 99 F.R.D. at 128 (″[W]hile the Federal Rules of Civil Procedure have provided certain specific formal methods of acquiring

evidence from recalcitrant sources by compulsion, they have never been thought to preclude the use of such venerable, if informal,

discovery techniques as the ex parte interview of a witness who is willing to speak.″); Domako, 475 N.W.2d at 36 (″The omission of

[ex parte] interviews from the court rules does not mean that they are prohibited, because the rules are not meant to be exhaustive.″);
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In the same manner, if trial-team-model advocates are correct in their analysis of the professional responsibility rules,

whenever an attorney independently attempts to gather information about experts, whether by ex parte communications or

any of the myriad of other techniques commonly available, her efforts are sanctionable. Again, this is rather capricious.

Independent information gathering has many benefits. It is often less expensive than formal discovery. It can be more

effective than formal discovery. 189 In addition to the acquisition of information that is potentially helpful on expert

cross-examination, it sometimes leads to the acquisition of information that causes parties to attempt to settle cases. 190 In

other words, to borrow a phrase from [*698] Rule 1, it can lead to ″just, speedy, and inexpensive determination″ of cases.
191 These results can flow from all forms of informal discovery, including ex parte contact with adverse experts. 192

Indeed, an interpretation of formal procedural rules that would prohibit independent information gathering by attorneys

interferes with, or at least restricts, a party’s basic right to the assistance of counsel. 193 Attorneys engage in independent

information gathering because it helps them represent their clients 194 effectively by, inter alia, increasing their effectiveness

on cross-examination. If the formal discovery rules, which contain no prohibition of ex parte or other independent

Stempler v. Speidell, 495 A.2d 857, 864 (N.J. 1985) (″The rules regulating pretrial discovery do not purport to set forth the only methods

by which information pertinent to the litigation may be obtained.″); Companion, supra note 25, at 38 (discussing Eli Lilly & Co.);

Feighny, supra note 25, at 38. The Oregon State Bar Legal Ethics Committee summarized the relevant case law as follows: Current

Oregon and federal statutes and court rules of procedure and evidence do not expressly prohibit an attorney engaged in investigation from

making ex parte contact with unrepresented fact witnesses. Oregon and federal appellate cases have not interpreted existing statutes or

rules so as to prohibit such contact. Rather, it is generally understood that the availability of formal civil discovery mechanisms does not

impliedly prohibit attorneys from attempting, as part of the investigation of fact witnesses, to obtain information from such witnesses,

such as signed witness statements that could be used for impeachment at trial.Or. State Bar Legal Ethics Comm., Formal Op. 1992-132,

at 2 (1992) (citations omitted), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7122.

Unfortunately, the Oregon committee went on to suggest that experts could not be contacted in federal cases, apparently because federal

″formal civil discovery mechanisms [do] impliedly prohibit″ attorneys from engaging in independent information gathering when the

information gathered concerns experts rather than fact witnesses. Id. at 2-3. This distinction between fact witnesses and expert witnesses

cannot be justified.

189 See supra notes 87-99 and accompanying text.

190 Trans-World Invs. v. Drobny, 554 P.2d 1148, 1152 (Alaska 1976) (″In our opinion . . . informal methods are to be encouraged, for

they facilitate early evaluation and settlement of cases, with a resulting decrease in litigation costs, and represent further the wise

application of judicial resources.″); Domako, 475 N.W.2d at 36; Feighny, supra note 25, at 38; Lanahan & Rosen, supra note 168, at 21;

Lillehaug, supra note 88, at 444; see also Franks v. Nat’l Dairy Prods. Corp., 41 F.R.D. 231, 237 (W.D. Tex. 1966) (referring to formal

discovery regarding experts) (″[U]nless the position of each party is known along with the basis for taking such position, no intelligent

evaluation can be made for settlement purposes.″).

191 Fed. R. Civ. P. 1.

192 In the view of a state bar ethics committee that had indicated opposition to ex parte contact, see Or. State Bar Legal Ethics Comm.,

Op. 530 (1990), summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106, independent gathering of

information about experts is at least arguably consistent with the policy behind formal expert witness discovery. The committee noted:

Indeed, the same policies favoring formal discovery of expert witnesses, including facilitating the informed and effective cross-examination

of expert witnesses at trial, are arguably advanced by ex parte investigation of adverse experts who have been formally designated as

witnesses.Or. State Bar Legal Ethics Comm., Formal Op. 1992-132, at 4 (1992) (citations omitted), summarized in ABA/BNA Manual,

1991-1995 Ethics Opinions, supra note 11, at 1001:7122.

193 See Morrison v. Brandeis Univ., 125 F.R.D. 14, 19 (D. Mass. 1989) (describing ″the function of interviewing witnesses without

the presence of opposing counsel in order to gain information″ as one of ″two important functions which counsel traditionally play in

litigation″).

194 See Kaveney v. Murphy, 97 F. Supp. 2d 88, 89 (D. Mass. 2000) (noting that attorneys ″conduct an informal investigation″ for

various purposes).
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information gathering regarding experts, are nonetheless stretched into an unstated but potent ban of these activities, some

parties might claim that they do not have effective representation. 195

iii. The (Almost Complete) Absence of Rules Banning Ex Parte Communications

This does not mean that it is inconceivable that ethical or discovery rules prohibiting certain informal discovery efforts,

including ex parte contact, could be enacted. Although this Article contends that ex parte communications enhance the

truth-seeking process, trial-team-model advocates can make legitimate arguments against them 196 and urge the adoption

of rules of ethics or discovery that explicitly [*699] ban ex parte contact.

In fact, one state has adopted just such a discovery rule. Idaho has an expert witness formal discovery rule that tracks the

language of pre-1993 Federal Rule 26(b)(4). 197 At the end of its Rule 26(b)(4), however, Idaho has added a provision

stating, ″No party shall contact an expert witness of an opposing party without first obtaining the permission of the

opposing party or the court.″ 198 Idaho’s rule establishes that it is simple enough for a jurisdiction to outlaw ex parte contact

by adopting an explicit ban in its procedural rules or its professional responsibility code. If such contact is to be banned,

it should be, and it certainly can be, explicitly banned. 199

In the absence of a rule that bans ex parte communications, however, the existing rules of professional conduct and

discovery in jurisdictions other than Idaho should not be stretched beyond recognition in a backdoor effort to ban a practice

that these rules permit. 200 Every attorney should have the right to consult the rules of professional conduct and rely upon

them to define acceptable and unacceptable behavior. When those rules contain a provision specifically identifying the

persons that an attorney may not contact ex parte, an attorney should not have to locate a different rule and anticipate an

effort to stretch it to ban conduct the no-contact rule seems to permit. If the Model Rules and the states’ adaptations of them

are to have any beneficial effect, 201 it should be that an attorney who desires to operate within [*700] their restrictions

195 Cf. Coppolino v. Helpern, 266 F. Supp. 930, 936 (S.D.N.Y. 1967) (suggesting that disallowing ex parte interviews interferes with

a criminal defendant’s right to effective assistance of counsel), quoted in Int’l Bus. Machs. Corp. v. Edelstein, 526 F.2d 37, 44 (2d Cir.

1975) (adopting the Coppolino view in a civil case).

196 Ex parte contact with adverse experts is arguably unseemly, because it involves an attempt to acquire information from the person

against whom this information will be used. As noted below, ex parte contact involves some concerns about previously confidential

items. See infra notes 220-23 and accompanying text. Perhaps the often limited effectiveness of ex parte contact, see infra notes 341-56

and accompanying text, make such contacts unworthy of attorney resources.

197 I.R.C.P. 26(b)(4) (Idaho).

198 I.R.C.P. 26(b)(4)(iii) (Idaho).

199 It seems reasonable to assume that at least some of the opponents of ex parte contact in Idaho believed that a version of Rule

26(b)(4) that did not include an explicit ban on ex parte contact did not ban such contact. It appears that Idaho’s Rule 26(b)(4) provisions

regarding discovery of expert witness information were at one time identical to the pre-1993 version of Federal Rule 26(b)(4). See

I.R.C.P. 26(b)(4), Federal Rules comparison note (incorrectly stating, apparently based upon an outdated comparison between the Idaho

and Federal Rules of Civil Procedure, that ″[t]his [Idaho] rule [26(b)(4)] is identical to the introductory paragraph and subdivision (A)

of Federal Rule 26(b)(4)″). Idaho Rule 26(b)(4) was then apparently amended to add the language explicitly prohibiting ex parte contact

with an adverse expert. Id. (noting amendments in 1995 and 1997). If the pre-amended Idaho Rule 26(b)(4) provision mirroring the

pre-1993 Federal Rule 26(b)(4) language stating that discovery ″may be obtained only as″ outlined in the provisions of Rule 26(b)(4)(A)

had been enough to ban ex parte contact, the Idaho amendment adding the provision explicitly banning this conduct would have been

superfluous.

200 Cf. Hellman, supra note 6, at 362-65 (criticizing the ABA committee for creatively interpreting ethics rules to reach conclusions

desired by the committee, rather than suggesting amendments to the rules); Finman & Schneyer, supra note 121, at 95 (″At the outset,

one should note [the ABA committee’s] limited authority: the Committee’s mandate is not to legislate or develop common law rules, but,

rather, to test lawyer conduct against the rules laid down in the [Model] Code.″).

201 See Hellman, supra note 6, at 366 (concluding that efforts to stretch ethics rules beyond their terms may ″[weaken] . . . the

commitment of some lawyers to make the effort required to understand the regime sought to be established through the ’ethics codes’
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can consult them and conform her conduct to them with confidence. 202

d. The Demise of the Life-Support System for an Incorrect Supposition

Recent developments have not included adoption of a ban on ex parte contact or even debate about such a proposal. Instead,

the most significant recent development has been the elimination of even the thin support in the Federal Rules of Civil

Procedure for such a ban.

By tying their decisions banning ex parte contact to the pre-1993 version of Rule 26(b)(4) instead of attempting to enact

an ethics or discovery rule prohibiting such contact, trial-team-model advocates tied the fate of their analysis to the

language of Rule 26(b)(4). If the ″[d]iscovery . . . may be obtained only as follows″ language critical to their argument was

ever removed from Rule 26(b)(4), the argument of trial-team-model advocates would expire with the critical language.

[*701]

This language was indeed removed from Rule 26(b)(4) in 1993. 203 In its current form, Rule 26(b)(4) contains no language

stating that even formal discovery is limited to the listed methods. 204 Instead, the 1993 amendments eliminated the

. . . . [and] undercut[] the ability of rule enforcement agencies to mete out strict sanctions, thus weakening the deterrent effects sought

to be generated by the disciplinary process″).

202 See Morrison v. Brandeis Univ., 125 F.R.D. 14, 18 n.1 (D. Mass. 1989) (″The rules serve the important function of defining

permissible conduct on the part of an attorney.″); Hellman, supra note 6, at 317 (declaring that ″ABA ethics opinions tak[ing] strained

positions that flout the language of the rules they purport to interpret . . . . threaten[] to undercut the Bar’s respect for the legitimacy of

the ’ethics rules’ as binding constraints on the practice of law″); id. at 335-36 (noting the difficulty placed upon ethical lawyers by ethics

authorities promulgating opinions that do not adhere to the ethics rules). If an attorney has reviewed her state’s version of the Model

Rules and determined that a particular course of conduct that would benefit her client is not prohibited by their provisions, she may be

ethically required to engage in that course of conduct. One leading ethics scholar has observed: Legal ethics is hard. You must try to find

the line between what is permitted and what is not, and then get as close to that line as you can without crossing over to the bad side.

Anything less is less than zealous representation-which already leaves you on the bad side of the line.Hodes, supra note 63, at 1366

(emphasis in original); see also W. William Hodes, Rethinking the Way Law Is Taught: Can We Improve Lawyer Professionalism by

Teaching Hired Guns to Aim Better?, 87 Ky. L.J. 1019, 1032 (1998- 99) (″’Zealousness within the bounds of the law’ is still the

watchword that young lawyers ought to adopt as a mantra from their law school days and hold constant throughout their legal careers.″).

If Mr. Hodes is correct, and I for one believe that he is, a lawyer trying to determine where the line lies will have to look somewhere

for guidance. It seems entirely reasonable for her to rely upon her state’s Model Rules provisions to draw the line for her. Cf. Finman

& Schneyer, supra note 121, at 95 (″We will consider the holdings [of the ABA committee] to be correct if they follow logically from

the unambiguous meaning of the [Model] Code . . . .″). When the line drawn by the applicable Model Rules provision does not prohibit

conduct that will, in the attorney’s judgment, advance the interests of the client, the attorney should engage in that conduct, even when

doing so requires courage and a willingness to risk the future wrath of those who would prefer that attorneys avoid that conduct. See

Hodes, supra note 63, at 1366.

203 In 1993, all of the introductory language was removed from Rule 26(b)(4). Prior to 1993, the now-eliminated introduction to Rule

26(b)(4) stated, ″Discovery of facts known and opinions held by experts, otherwise discoverable under the provisions of subdivision

(b)(1) of this rule and acquired or developed in anticipation of litigation or for trial, may be obtained only as follows . . . .″ Fed. R. Civ.

P. 26(b)(4), 28 U.S.C. app. (1992) (amended 1993), quoted in 8 Wright et al., supra note 146, at 21-22 n.2; see also supra text

accompanying note 146. When this language was removed in its entirety, it perhaps reduced the import of the cases that relied upon the

″acquired or developed in anticipation of litigation or for trial″ provision to hold that even pre-1993 Rule 26(b)(4) did not prohibit formal

discovery of information known to the expert before she was retained. See supra note 183. In contrast to the elimination of the ″may

be obtained only as follows″ language, the elimination of the ″acquired or developed in anticipation of litigation or for trial″ language

is not significant for disputes regarding independent information gathering like ex parte communications with experts, rather than formal

discovery.

204 Fed. R. Civ. P. 26(b)(4). In its current form, Rule 26(b)(4) still concerns discovery of expert related information, but it is not the

only portion of Rule 26 that outlines information parties must provide about expert witnesses. See infra note 207. The portion of Rule

26(b)(4) dealing with experts expected to testify at trial states, ″A party may depose any person who has been identified as an expert

whose opinions may be presented at trial. If a report from the expert is required under subdivision (a)(2)(B), the deposition shall not be
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pre-1993 Rule 26(b)(4) language outlining expert witness interrogatories, 205 replaced it with a provision allowing

depositions of expert witnesses, 206 and added a ″disclosure″ system requiring parties to provide information regarding

expert witnesses, including expert witness reports, without waiting for interrogatories or other discovery requests from their

opponents. 207 Thus, the 1993 amendments destroyed any opportunity for [*702] trial-team-model advocates to suggest

that the formal discovery rules prohibit these communications. 208

Although some federal district courts attempted to avoid or minimize the 1993 changes regarding expert witnesses by

adopting arguably invalid 209 court orders or [*703] local rules ″opting out″ of the expert witness disclosure requirements,

conducted until after the report is provided.″ Fed. R. Civ. P. 26(b)(4)(A). Rule 26(b)(4) contains no language suggesting that discovery

regarding experts is limited to its provisions.

205 See Fed. R. Civ. P. 26(b)(4) advisory committee’s notes (1993 amendments).

206 Fed. R. Civ. P. 26(b)(4)(A).

207 Following the 1993 amendments, Federal Rule 26 compels a party to make ″[r]equired [d]isclosures,″ even in the absence of

specific requests from the party’s opponent. With regard to experts, the required-disclosures provisions include the following: (2)

Disclosure of Expert Testimony. (A) . . . [A] party shall disclose to the other parties the identity of any person who may be used at trial

to present evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence. (B) Except as otherwise stipulated or directed by

the court, this disclosure shall, with respect to a witness who is retained or specially employed to provide expert testimony in the case

or whose duties as an employee of the party regularly involve giving expert testimony, be accompanied by a written report prepared and

signed by the witness. The report shall contain a complete statement of all opinions to be expressed and the basis and reasons therefore;

the data or other information considered by the witness in forming the opinions; . . . the qualifications of the witness, including a list

of all publications authored by the witness within the preceding ten years; the compensation to be paid for the study and testimony; and

a listing of any other cases in which the witness has testified as an expert at trial or by deposition within the preceding four years Fed.

R. Civ. P. 26(a)(2)(A)-(B). When one compares the list of information now required in disclosures to the information parties were

required to provide in interrogatory answers concerning expert witnesses before 1993, there is some overlap. Under both the pre-1993

and the post-1993 versions of Rule 26, parties are required to provide their opponents with a list of experts expected to testify, a statement

of the expert’s opinions, and information about the bases of these opinions. See Fed. R. Civ. P. 26(a)(2); Fed. R. Civ. P. 26(b)(4), 28

U.S.C. app. (1992) (amended 1993). On the other hand, the 1993 amendments added required information about the expert that a party

did not have to provide in formal discovery before these amendments. See Fed. R. Civ. P. 26(a)(2)(B). This new required information

includes the expert’s exhibits, the expert’s qualifications, the expert’s publications, and cases in which the expert testified previously.

Id. This is precisely the type of information that attorneys have been gathering in informal discovery for years, with or without the

cooperation of opposing counsel. See supra notes 157-61 and accompanying text. If an attorney’s gathering of such information actually

was unethical conduct that violated the formal discovery rules, as the reasoning of trial-team-model advocates suggests, see supra notes

174-75, it is unlikely that the Advisory Committee would recognize and authenticate such brazen behavior by requiring parties to disclose

this information.

208 The elimination of any opportunity for a party to argue that pre-1993 Rule 26(b)(4) implicitly proscribed ex parte communications

is consistent with the general purpose of the 1993 amendments to the federal discovery rules, which a leading federal procedure treatise

described as ″a large step . . . in the direction of unlimited discovery of expert witnesses.″ 8 Wright et al., supra note 146, § 2029, at

417-18.

209 Although several federal district courts attempted to opt out of some or all of the 1993 amendments that added Rule 26(a)(2)’s

expert witness disclosure requirements, see infra note 210, these district courts probably never had the authority to adopt these opt-out

rules. While the 1993 version of Rule 26 included language authorizing limited ″opt outs″ of some of the disclosure requirements, this

language did not apply to the expert witness disclosure requirements. The opt-out language appeared not in the introductory portion of

Rule 26(a) applicable to all of Rule 26(a), but in the introductory language in subsection (a)(1). Between 1993 and 2000, subsection (a)(1)

began with the phrase, ″Except to the extent otherwise stipulated or directed by order or local rule . . . .″ Fed. R. Civ. P. 26(a)(1), 28

U.S.C. app. (1994) (amended 2000). The remainder of subsection (a)(1) outlined ″[i]nitial [d]isclosures″ that parties were required to

make, in the absence of an order or local rule absolving them of this responsibility. Id. Subsection (a)(2) of Rule 26 contained a separate

set of disclosure requirements regarding ″[e]xpert [t]estimony.″ Fed. R. Civ. P. 26(a)(2), 28 U.S.C. app. (1994) (amended 2000).

Subsection (a)(2) was not changed in the 2000 amendments to Rule 26. See H.R. Doc. No. 106-228, at 15 (2000). Unlike subsection

(a)(1), subsection (a)(2) did not and does not contain any language allowing district courts to opt out of its disclosure requirements

through court orders or local rules. Fed. R. Civ. P. 26(a)(2). According to the Advisory Committee, subsection (a)(2) ″do[es] not authorize

departure by local rule.″ Memorandum from Paul V. Niemeyer, Chair, Advisory Committee on Civil Rules, to Hon. Alicemarie H. Stotler,
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210 these local rules did not preserve the pre-1993 Rule 26(b)(4) ″[d]iscovery . . . may be obtained only″
211 language relied

upon by trial-team-model advocates. 212 In the absence of this language, there has been no formal discovery rule or other

″rule[] of a tribunal″ 213 that, even stretched beyond its terms, suggests that ex parte contact cannot take place in federal

cases since 1993. Even if one assumed arguendo that an implied ban on ex parte contact was nonetheless somehow

preserved by local rules opting out of the 1993 expert witness disclosure requirements, the most recent changes to Rule 26

have terminated this assumption. 214 If federal district courts possessed the option to opt out [*704] of the 1993 expert

witness disclosure requirements before December 1, 2000, 215 the amendments that went into effect on that date eliminated

this option. 216 Therefore, there is no longer any basis for arguing that the formal discovery rules somehow prohibit ex parte

contact in federal cases.

Some states, however, still have formal discovery rules that include language similar to the ″[d]iscovery . . . may be

obtained only as follows″ language in the pre-1993 version of the Federal Rules. In these states only, ex-parte-contact

opponents can cling to this language critical to their position and continue to try to promote their flawed analysis. Even

in these states though, the trend may be against them, 217 because many states eventually adopt rules or statutes that mirror

Chair, Committee on Rules of Practice and Procedure 7 (June 30, 1998), reprinted in Preliminary Draft of Proposed Amendments to the

Federal Rules of Civil Procedure and Evidence, 181 F.R.D. 19, 30 (proposed Aug. 1998).

210 See Donna Stienstra, Fed. Judicial Ctr., Implementation of Disclosure in United States District Courts (1998), reprinted in 8 Wright

et al., supra note 146, at XI- XXXVIII (2d ed. Supp. 2000) (charting each federal district’s rules, as of the date of publication). Some

of these local rules opted out of all of the expert witness disclosure requirements in Rule 26(a)(2). E.g. General Order No. 42 (E.D. &

W.D. Ark. Feb. 22, 1994), Ark. Code Ann. (Court Rules) (2000) (withdrawn 2001); S.D. Cal. CivLR 26.1(f), California Rules of

Court-Federal (2000) (withdrawn 2001); S.D. Fla. L.R. 26.1(A), Florida Rules of Court-Federal (2000) (withdrawn 2001); M.D. Ga. L.R.

33.2.1, Georgia Rules of Court Annotated (2000) (withdrawn 2001); D. Me. R. 26(d), Maine Rules of Court-State and Federal (2000)

(withdrawn 2001); E.D. Okla. L.R. 26.3(A), Oklahoma Court Rules and Procedure-Federal (2000) (withdrawn 2001); W.D. Tex. R.

CV-16(c), Texas Rules of Court- Federal (2000) (withdrawn 2001); Order (E.D. Wis. Jan. 7, 1994), Wisconsin Courts Rules and

Procedure-Federal (2000) (withdrawn 2001). Other district courts left Rule 26(a)(2)(A)’s requirement of an identification of expert

witnesses intact, but opted out of Rule 26(a)(2)(B)’s expert report requirement and/or Rule 26(a)(2)(C)’s provisions regarding the timing

of expert witness disclosures. See E.D. Cal. R. 26-252(b) (opting out of Rule 26(a)(2)(B)), California Rules of Court-Federal (2000)

(withdrawn 2001); N.D. & S.D. Iowa L.R. 26.1(b) (opting out of Rule 26(a)(2)(B) & (C)), Iowa Rules of Court-State and Federal (2000)

(withdrawn 2001); D.S.C. L.R. 1.03, 16.01 (opting out of Rule 26(a)(2)(B) & (C)), South Carolina Rules of Court-State and Federal

(2000) (withdrawn 2001).

211 See supra text accompanying note 146.

212 Some of the district courts opting out of the expert witness disclosure requirements adopted local rules allowing parties to demand

interrogatory answers containing expert witness information similar to that required by pre-1993 Rule 26(b)(4), but these local rules did

not contain provisions suggesting that interrogatories requesting this information were the only available means of formal discovery

regarding expert witnesses. E.g. S.D. Fla. R. 26.1(G)(2), Florida Rules of Court- Federal (2000) (withdrawn 2001); M.D. Ga. L.R.

33.2.2(4), 33.2.3(8), Georgia Rules of Court Annotated (2000) (withdrawn 2001); D. S.C. L.R. 26.02, .03(D), .06(F), South Carolina

Rules of Court-State and Federal (2000) (withdrawn 2001).

213 Model Rules, supra note 8, R. 3.4(c); see supra notes 141-43 and accompanying text.

214 According to those responsible for proposing the 2000 amendments to Rule 26, these amendments resulted largely from a desire

to return to national uniformity in formal discovery and disclosure, by eliminating any authority the district courts possessed to opt out

of Rule 26’s requirements. See H.R. Doc. No. 106-228, at 53, 118-19 (2000); see also Lauren K. Robel, Mandatory Disclosure and Local

Abrogation: In Search of a Theory of Optional Rules, 14 Rev. Litig. 49, 59 (1994) (criticizing lack of national uniformity).

215 Supra note 209.

216 Following the 2000 amendments, no portion of Rule 26(a) contains a provision authorizing district courts to adopt local rules

opting out of any disclosure requirement. Fed. R. Civ. P. 26(a); H.R. Doc. No. 106-228, at 101, 118-19 (2000). Rule 26(a) does now

exempt certain proceedings from the initial disclosure requirements of subsection (a)(1), but this provision does not affect the expert

witness disclosures required under subsection (a)(2). Fed. R. Civ. P. 26(a)(1)(E).

217 The Alaska experience may be instructive. In 1985, the Alaska Bar Association Ethics Committee opined that Alaska Civil Rule

26(b)(4), which was similar to Federal Rule 26(b)(4), impliedly prohibited ex parte contact. See Alaska Bar Ass’n Ethics Comm., Op.
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the Federal Rules of Civil Procedure and Evidence. 218 Perhaps the slow death of even the opportunity to try to stretch a

nonauthoritative phrase in the formal discovery rules simply underscores the dangers of trying to invent an ethical

restriction based upon an inapplicable provision of law, instead of openly enacting an applicable professional responsibility

rule. 219

[*705]

2. The ″Protecting Information That Used to Be Confidential″ Concern

As a secondary rationalization for banning ex parte contact, courts and other ethics authorities often discuss concerns for

communications and materials that were confidential before the attorney hiring the expert revealed them to her. 220 It is

undoubtedly correct that materials that had been protected by the work product doctrine and communications that had been

protected by the attorney-client privilege occasionally are disclosed to expert witnesses by the attorneys who retain them.

85-2 (1985), 1985 WL 301273, at *2. This provision of Alaska law was eliminated when Alaska adopted expert witness disclosure and

discovery provisions paralleling the post- 1993 version of Federal Rule 26(a)(2). See Alaska R. Civ. P. 26(a)(2), (b)(4). Therefore, in

Alaska, as in the federal system, the language that purportedly implied a prohibition on ex parte contact no longer exists.

218 Supra notes 44, 45, 49, 147.

219 Professor Hazard and Mr. Hodes, two opponents of ex parte contact whose zeal on this issue, like mine, see supra note 55, might

stem in part from personal experience, apparently are not willing to abandon their opposition to ex parte contact entirely. See 1 Hazard

& Hodes, supra note 126, § 3.4:402. Although their view of ex parte contact as unethical conduct is based upon pre-1993 Rule 26(b)(4)’s

alleged implied prohibition of all ″forms of contact″ outside of formal discovery, they are unwilling to concede that the 1993 amendments

removing this language removes the heart of their position. Id. § 3.4:402 n.1. Instead, they contend, ″Although the new rules contemplate

that parties will voluntarily disclose most information about their experts and the opinions they hold, they still do not contemplate ’free

form’ interviews . . . .″ Id. What Professor Hazard and Mr. Hodes fail to mention is that the revised Federal Rules also do not prohibit

ex parte interviews, be they ″free form″ or some other variety. Without the formal discovery limiting language that previously was found

in Federal Rule 26(b)(4), one can no longer argue that only those informal discovery efforts ″contemplated″ by the Rules are permissible.

Indeed, another opponent of ex parte contact of relatively long standing, the Oregon State Bar Legal Ethics Committee, admits that the

presence of language outlining formal expert witness discovery provisions and identifying these provisions as the ″only″ acceptable

methods of discovery is critical. In 1990, the Oregon committee opined that ex parte contact was impermissible in civil cases. Or. State

Bar Legal Ethics Comm., Op. 530 (1990), summarized in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106.

Two years later, the Oregon committee reexamined the issue and refined its position. In the 1992 opinion, the committee determined that

Federal Rule 26(b)(4)’s identification of interrogatories as the ″only″ means of expert witness discovery rendered ex parte contact

impermissible in federal civil cases. Or. State Bar Legal Ethics Comm., Formal Op. 1992-132, at 3 (1992), summarized in ABA/BNA

Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7122; accord Or. State Bar Legal Ethics Comm., Formal Op. 1998-154

(1998), 1998 WL 717729, at *1. Oregon’s state formal discovery rules contain no provisions for expert witness discovery, see Or. State

Bar Legal Ethics Comm., Formal Op. 1992-132, at 3-4 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra

note 11, at 1001:7122, and, therefore, no statement that is available to be stretched to forbid informal discovery. As a result of the absence

of such provisions, the committee found that ex parte contact was permissible in Oregon state civil cases. See id at 5-6; accord Or. State

Bar Legal Ethics Comm., Formal Op. 1998-154 (1998), 1998 WL 717729, at *1 (″Because there is no statute, administrative regulation,

or court rule that restricts ex parte contact with an adverse expert in a workers’ compensation proceeding, there is no ethical limitation

on doing so, except as discussed below [regarding discussion of privileged and work product items].″). This differentiation between

federal and state cases in Oregon demonstrates that the ″ex parte contact as ethically impermissible″ argument cannot be credibly

advanced without at least a rule limiting formal discovery. In the same manner, the ABA Standing Committee on Ethics and Professional

Responsibility opined that whether ex parte contact was impermissible turned upon whether the relevant jurisdiction had a provision like

the pre-1993 version of Rule 26(b)(4). The committee summarized its findings as follows: The Committee . . . concludes that, although

the Model Rules do not specifically prohibit a lawyer in a civil matter from making ex parte contact with the opposing party’s expert

witness, such contacts would probably constitute a violation of Rule 3.4(c) if the matter is pending in federal court or in a jurisdiction

that has adopted an expert-discovery rule patterned after Federal Rule 26(b)(4)(A). Conversely, if the matter is not pending in such a

jurisdiction, there would be no violation. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in

ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:207, :209 (emphasis in original).

220 The issues discussed in this and related sections are considered in greater depth in Easton, supra note 23, at 576- 605.
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Under the current rules, this voluntary sharing of these items 221 does not mean that ex [*706] parte communications are

impermissible. It also does not justify enactment of a ban on ex parte communications.

a. Using Confidentiality Concerns to Attempt to Justify Bans on Ex Parte Contact

Perhaps in recognition of the tenuous nature of the alleged discovery-rules- violation justification for decisions banning ex

parte communications, several courts and ethics authorities have attempted to justify this ban with references to concern

for attorney-client communications and attorney 222 work product material. 223

b. Understanding the Limits of Confidentiality

Given the attention that the work product doctrine and the attorney-client privilege have received from trial-team-model

advocates, one might conclude that expert witnesses are commonly in possession of material protected by one of these

doctrines. This is not, or at least should not be, the case. While attorneys occasionally disclose communications and

materials to experts that would otherwise be protected by attorney-client privilege and the work product doctrine, the

limited reach of these doctrines makes them generally inapplicable to data forwarded by an attorney to her expert, at least

when the attorney is careful in forwarding that data.

i. The Work Product Doctrine and the Attorney-Client Privilege Usually Do Not Apply to Data Disclosed to Expert

Witnesses

In many instances, the data communicated by an attorney to her expert witness is not protected by either the work product

doctrine or the attorney-client privilege. Both doctrines apply only in limited circumstances, and neither protects

information just because that information is included in protected materials or communications. Instead, the work product

doctrine outlined in the Federal Rules of Civil Procedure merely places ″documents and tangible things″
224 outside the

scope of discovery, [*707] absent a showing of substantial need, when the documents and things were prepared by

attorneys 225 in anticipation of litigation or in preparation for trial. 226 Most states [*708] have similar work product rules.

221 To avoid repeating the phrase ″materials that had been protected by the work product doctrine and communications that had been

protected by the attorney-client privilege,″ this Article will sometimes use the phrase ″work product materials and attorney-client

communications″ or the word ″items.″

222 See infra note 225.

223 See Heyde v. Xtraman, Inc., 404 S.E.2d 607, 612 (Ga. Ct. App. 1991) (discussing expert’s communications with attorney who

originally retained him); Or. State Bar Legal Ethics Comm., Op. 530, at 627 (1990) (opining that an attorney who directly contacted

adverse experts ″interfered with the obligation of [opposing] counsel to maintain confidences and secrets of the client″), summarized in

ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106; cf. Shadow Traffic Network v. Superior Court, 29 Cal.

Rptr. 2d 693, 700-01 (Cal. Ct. App. 1994) (concerning experts who were interviewed briefly by attorneys, but not retained by them).

224 Fed. R. Civ. P. 26(b)(3). Although Rule 26(b)(3)’s outline of the work product rule refers to ″documents and tangible things,″ the

work product doctrine has also been applied to communications that have not been reduced to writing or to another tangible format. In

an example that is particularly relevant to the discussion at hand, courts have applied the work product doctrine and related waiver

principles to conversations between attorneys and their expert witnesses, even when these conversations have not been recorded

anywhere but the memories of the attorneys and experts. Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D. 289, 295-96 (W.D. Mich.

1995). Similarly, the work product doctrine has been applied to an attorney’s thoughts and recollections. 8 Wright et al., supra note 146,

§ 2024, at 337-38. Therefore, the references to work product ″materials″ in the Article should be read to include materials,

communications, and thoughts that have not been recorded in tangible form. Given the need to use the term ″communications″ in

references to both attorney-client communications and ex parte communications, the shorthand term ″materials″ has been adopted simply

for the sake of clarity.

225 As outlined in the Federal Rules of Civil Procedure, the work product doctrine covers materials prepared ″by or for another party

or by or for that other party’s representative,″ not simply materials prepared by or under the direction of an attorney. Fed. R. Civ. P.

26(b)(3); 8 Wright et al., supra note 146, at 14-15. However, for purposes of the debate about whether work product protection has been

waived and the work product materials are therefore obtainable in formal (and therefore informal, see infra notes 268-70 and

accompanying text) discovery, work product issues often concern whether formal or informal discovery would result in ″disclosure of
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227 In a similar manner, the attorney- client privilege protects some communications between an attorney and a client from

disclosure, but only when several conditions are met. 228 Given the limited circumstances in which [*709] these doctrines

the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.″

Fed. R. Civ. P. 26(b)(3). In almost every dispute about whether work product protection has been waived by disclosure to an expert, the

work product materials at issue were prepared by or under the direction of an attorney, and the concern is whether discovery of these

materials by the opponent would expose an attorney’s mental impressions or opinions. Therefore, for purposes of this section of the

Article, the terms ″attorney work product″ and ″work product″ are essentially interchangeable.

226 The scope of the work product doctrine is defined by the Federal Rules of Civil Procedure and similar provisions in state discovery

rules, statutes, and case law. Federal Rule 26(b)(3) states: Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4)

of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule

and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including the

other party’s attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has

substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the

substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made,

the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other

representative of a party concerning the litigation Fed. R. Civ. P. 26(b)(3). It is significant that the provisions of this federal work product

rule are explicitly ″[s]ubject to the provisions of subdivision (b)(4) of this Rule,″ id., which outlines the scope of discovery regarding

testifying experts. Fed. R. Civ. P. 26(b)(4); see B.C.F. Oil Ref., Inc. v. Consol. Edison Co. of N.Y., Inc., 171 F.R.D. 57, 66-67 (S.D.N.Y.

1997) (″[T]he drafters of the rule understood the policies behind expert disclosure and the work product doctrine and have decided that

disclosure of material generated or consulted by the expert is more important.″); Applegate, supra note 32, at 297 (″By providing for

discovery of expert opinions ’developed in anticipation of litigation,’ [pre-1993] rule 26(b)(4) carves out an exception to rule 26(b)(3)

for ordinary (nonopinion) work product. Some courts have interpreted rule 26(b)(4) as simply overriding rule 26(b)(3) for experts who

will testify.″). Furthermore, it is arguably significant that the list of party representatives in Rule 26(b)(3) does not include the term

″expert.″ These indications suggest that the work product doctrine should have little or no application to materials prepared by the expert

or forwarded to the expert. Rule 26(b)(3)’s outline of the work product doctrine traces its origin to the well-known Supreme Court case

that first articulated the doctrine, Hickman v. Taylor, 329 U.S. 495 (1947). For discussions of Hickman and its effect on work product

law, see generally 8 Wright et al., supra note 146, § 2022, at 318- 26. According to the authors, Rule 26(b)(3) ″was designed as a largely

accurate codification of the doctrine announced in the Hickman case and developed in later cases in the lower courts.″ Id. § 2023. There

is some room to argue that Hickman continues to define the scope of the work product doctrine in some situations not covered by Rule

26(b)(3). See generally Easton, supra note 23, at 541 n.235 (citing Maynard v. Whirlpool Corp., 160 F.R.D. 85 (S.D. W. Va. 1995) (stating

that contours of the work product doctrine outside of those found in Rule 26(b)(3) are found in Hickman)). Others suggest that Hickman

has been replaced by Rule 26(b)(3) as the outline of work product law for federal civil cases. See Toledo Edison Co. v. G.A. Techs., Inc.,

847 F.2d 335, 338 (6th Cir. 1988) (″The law relating to work product began with Hickman v. Taylor . . . . However, since 1970, all of

the standards and procedures for making claims of work product are embraced in [Rule] 26(b)(3).″ (citation omitted)); Seal v. Univ. of

Pittsburgh, 135 F.R.D. 113, 114 (W.D. Pa. 1990) (″[T]he protection of work product arising from the case of Hickman v. Taylor has been

supplanted by Rule 26(b)(3) of the Federal Rules of Civil Procedure . . . .″ (citation omitted)); see also Sherman L. Cohn, The

Work-Product Doctrine: Protection, Not Privilege, 71 Geo. L.J. 917, 921 (1983) (″The [Hickman] work-product doctrine was codified

and incorporated in rule 26 of the revised Federal Rules of Civil Procedure.″); Plunkett, supra note 64, at 454.

227 According to Professors Wright, Miller, and Marcus, ″34 states have adopted verbatim copies of Rule 26(b)(3), and ten others have

provisions that differ but appear very similar in operation.″ 8 Wright et al., supra note 146, § 2023, at 334-35 (citations omitted).

228 In 1950, a federal judge outlined the attorney- client privilege in a passage that, according to a popular procedural treatise, has since

been ″widely quoted″: The privilege applies only if (1) the asserted holder of the privilege is or sought to become a client; (2) the person

to whom the communication was made (a) is a member of the bar of a court, or his subordinate and (b) in connection with this

communication is acting as a lawyer; (3) the communication relates to a fact of which the attorney was informed (a) by his client (b)

without the presence of strangers (c) for the purpose of securing primarily either (i) an opinion on law or (ii) legal services or (iii)

assistance in some legal proceeding and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed

and (b) not waived by the client.United States v. United Shoe Mach. Co., 89 F. Supp. 357, 358 (D. Mass. 1950), quoted in 8 Wright et

al., supra note 146, § 2017, at 256 & n.6 (″Though favored by many courts, Judge Wyzanski’s formulation is only one of several.″). Dean

Wigmore articulated another popular outline of the attorney-client privilege: (1) Where legal advice of any kind is sought (2) from a

professional legal advisor in his capacity as such, (3) the communications relating to that purpose, (4) made in confidence, (5) by the

client, (6) are at his instance permanently protected (7) from disclosure by himself or by the legal adviser, (8) except the protection be

waived.8 John H. Wigmore, Evidence § 2292, at 554 (John T. McNaughton ed., 1961) (emphasis omitted), quoted in Beal v. Washton,

472 A.2d 812, 813 (Conn. Super. Ct. 1983); see also E.I. du Pont de Nemours & Co. v. Forma-Pack, Inc., 718 A.2d 1129, 1138 (Md.
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apply, it can be safely assumed that most items considered by expert witnesses were not at any time protected by either

the work product doctrine 229 or the attorney-client privilege. 230

It is important to remember that a given piece of information cannot be rendered either ″work product information″ or

″attorney-client information″ simply by incorporating that piece of information into work product materials or attorney-

client communications, because the law does not protect the underlying information that is included within work product

materials 231 or attorney-client communications. 232
[*710] [*711] Indeed, it is somewhat misleading to use the term

1998) (citing Wigmore). For examples of discussions about the attorney-client privilege, see William V. Dorsaneo III & Elizabeth G.

Thornburg, Time Present, Time Past, Time Future: Understanding the Scope of Discovery in Texas Courts, 29 Hous. L. Rev. 245, 284

(1992); Easton, supra note 23, at 592-97; Adam M. Chud, Note, In Defense of the Government Attorney-Client Privilege, 84 Cornell L.

Rev. 1682 (1999); Jason Marin, Note, Invoking the U.S. Attorney-Client Privilege: Japanese Corporate Quasi-Lawyers Deserve

Protection in U.S. Courts Too, 21 Fordham Int’l L.J. 1558 (1998).

229 See Easton, supra note 23, at 577-79.

230 See id. at 594; Marcus, supra note 63, at 1605 (″[A]ttorney-client privilege is available only when an elaborate series of

requirements is satisfied . . . .″).

231 B.C.F. Oil Ref., Inc. v. Consol. Edison Co. of N.Y., Inc., 171 F.R.D. 57, 62-63 (S.D.N.Y. 1997) (″There is ample authority that

any facts provided to an expert, even if provided by an attorney, are required to be disclosed.″); cf. 8 Wright et al., supra note 146, §

2023, at 330-32, § 2024, at 337 (″Rule 26(b)(3) . . . does not bar discovery of facts a party may have learned from documents that are

not themselves discoverable.″). Even the lead decision in the line of cases holding that disclosure of work product materials to an expert

does not constitute a waiver of work product protection recognizes that the factual information contained within work product materials

is discoverable. Bogosian v. Gulf Oil Corp., 738 F.2d 587, 595 (3d Cir. 1984). The Bogosian decision states: Of course, where the same

[work product] document contains both facts and legal theories of the attorney, the adversary party is entitled to discovery of the facts.

It would represent a retreat from the philosophy underlying the Federal Rules of Civil Procedure if a party could shield facts from

disclosure by the expedient of combining them or interlacing them with core work product.Id.; see also Haworth, Inc. v. Herman Miller,

Inc., 162 F.R.D. 289, 295 (W.D. Mich. 1995) (following Bogosian) (″[A]ll factual information considered by the expert must be disclosed

in the [expert] report.″). Professor Sherman Cohn outlined the scope of the work product doctrine with a similar caution: The

work-product concept applies only to ″documents and tangible things.″ Thus, a party’s mental information is not protected by the

work-product doctrine, even if that information was obtained by means that would normally fall under work-product protection.

Obviously, whatever a party did, saw, heard, or felt may be investigated if relevant. Moreover, information known by a party, but acquired

from another person, may be discovered, assuming, of course, that it is relevant and not privileged.Cohn, supra note 226, at 923. Work

product decisions and commentary often distinguish between ″core″ or ″opinion″ work product materials-meaning those portions of

materials reflecting an attorney’s ″mental impressions, conclusions, opinions, or legal theories,″ Fed. R. Civ. P. 26(b)(3)-which are not

discoverable absent a waiver of work product protection, and the portions of work product materials that contain factual information,

which may be discoverable even without a waiver of work product protection. See, e.g., Smith v. Transducer Tech., Inc., 197 F.R.D. 260,

262 (D.V.I. 2000); Johnson v. Gmeinder, 191 F.R.D. 638, 644-45 (D. Kan. 2000); Haworth, 162 F.R.D. at 292 (referring to ″attorney

opinion work product″ and ″core work product″); 28 Charles A. Wright & Victor J. Gold, Federal Practice and Procedure § 6188, at 482

(1993 & Supp. 2000); Dorsaneo & Thornburg, supra note 228, at 274 (referring to ″pure opinion work product″); Gregory P. Joseph,

Emerging Expert Issues Under the 1993 Disclosure Amendments to the Federal Rules of Civil Procedure, 164 F.R.D. 97, 102 (1996)

(referring to ″core work-product″); Waits, supra note 32, at 385 (discussing ″opinion work product″); George E. Lieberman, Experts and

the Discovery/Disclosure of Protected Communication, R.I. Bar J., Feb. 1995, at 7 (″This type of material has been referred to as ’core’

or ’opinion work product.’″). This Article is not primarily concerned with whether work product materials are discoverable absent a

waiver under the provisions of Rule 26(b)(3) allowing for such discovery upon a ″showing that the party seeking discovery has

substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the

substantial equivalent of the materials by other means.″ Fed. R. Civ. P. 26(b)(3). Instead, this section of the Article focuses upon those

situations where an attorney has shown an expert witness ″core″ or ″opinion″ work product disclosing the attorney’s mental impressions

and thereby, in some jurisdictions, waived work product protection. Of course, the line between ″fact″ and ″core″/″opinion″ work product

is not always easy to draw. Materials prepared by or under the direction of attorneys often include both facts and mental impressions

of attorneys or their subordinates. Examples include statements taken from witnesses, attorneys’ notes of conversations with witnesses,

attorney-authored excerpts of records or documents, and other ″attorney-prepared compilations of facts.″ Joseph, supra, at 102. As noted

above and in the text, when the underlying facts are documented in sources other than materials prepared by or on behalf of an attorney,

work product issues will generally not arise, because facts can be communicated to the expert witness without disclosure of work product

materials. However, there may be instances when the fact is established only by the work product material, and the attorney cannot

communicate it to the expert without exposing, at least to some extent, the attorney’s mental impressions. It is these circumstances when
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″confidential information″ when discussing concerns about work product materials and attorney-client communications,

because the law does not give any protection to the underlying information contained in work product materials or

attorney-client communications. Instead, in some instances, materials or communications that include underlying

information, but not the information itself, may be protected by the work product doctrine or the attorney-client privilege.

To clarify this potentially confusing matter, assume that a client tells her attorney ″the light was already red before I got

into the intersection,″ and assume further that the attorney writes a file memorandum that memorializes this statement. If

all of the conditions of the attorney-client privilege under the law of the relevant jurisdiction have been met, 233 the fact

that the client told her attorney that the light was red will be protected by the attorney-client privilege, unless and until there

is a waiver. 234 The attorney’s file memorandum may be protected by the work product doctrine, 235 unless and until there

is a waiver. 236 However, the underlying information (i.e., the client’s memory regarding the status of the light when she

entered the intersection) is not protected by either the attorney- client privilege or the work product doctrine, and the

opposing party is entitled to obtain this information through discovery. 237 Therefore, except in the relatively unusual

circumstances where the work product material or the attorney- client communication is the only source of a particular

piece of information, 238 the attorney [*712] can make the expert aware of the underlying information without disclosing

the work product material or attorney-client communication to the expert. 239

core work product must be disclosed to communicate underlying facts to an expert that are the sole legitimate concern in the ex parte

communication debate. It is these circumstances that are explored, under the admittedly somewhat imprecise rubric of ″work product

materials,″ in the remainder of this section of the Article.

232 An attorney cannot render information privileged simply by including it in a communication with her client. See Magida ex rel.

Vulcan Detinning Co. v. Continental Can Co., 12 F.R.D. 74, 76-77 (S.D.N.Y. 1951) (stating that an attorney cannot claim attorney-client

protection by including independently obtained information in advice given to a client); cf. Attorney General v. Covington & Burling,

430 F. Supp. 1117, 1121-22 (D.D.C. 1977) (stating that because attorney-client privilege does not extend to information obtained by

attorneys, attorneys who were lobbyists for foreign governments could be required to provide such information); J.P. Foley & Co. v.

Vanderbilt, 65 F.R.D. 523, 526-28 (S.D.N.Y. 1974) (finding that when an attorney obtains information from a source other than client

and then conveys it to the client, the information is ″not based upon the confidential communications of the client″ and therefore not

privileged); Jerald David August, The Attorney-Client Privilege and Work-Product Doctrine in Federal Tax Controversies, 83 J. Tax’n

197, 198 (1995) (stating that the attorney-client privilege ″does not apply to information received by the attorney from third parties″).

In a similar vein, a client cannot render a piece of information privileged simply by including it in a communication with her attorney.

The U.S. Supreme Court has observed: [P]rotection of the privilege extends only to communications and not to the facts. A fact is one

thing and a communication concerning the fact is an entirely different thing. The client cannot be compelled to answer the question,

″What did you say or write to the attorney?″ but may not refuse to disclose any relevant fact within his knowledge merely because he

incorporated a statement of such fact into his communication to his attorney.Upjohn Co. v. United States, 449 U.S. 383, 395-96 (1981)

(emphasis in original); see also 8 Wright et al., supra note 146, § 2017, at 269 (″A document, which would be subject to discovery in

the client’s possession, does not become privileged because the client sends it to the attorney.″).

233 See supra note 228.

234 See infra notes 248-70 and accompanying text.

235 See supra note 226.

236 See infra notes 248-70 and accompanying text.

237 The most apparent discovery devices for obtaining this information would be an interrogatory asking the party to state her

recollection regarding the light at the time she entered the intersection under Rule 33 of the Federal Rules of Civil Procedure or a

deposition question asking for the same information under Rule 30 or Rule 31.

238 Circumstances where attorney-client communications or work product materials are the only items documenting a particular piece

of information are rare, but not difficult to imagine. For example, one could create such a scenario by assuming, in addition to the facts

in the hypothetical outlined in the text, that the only time that the client ever told anybody about the status of the light was the time she

told her attorney and that the client is no longer able to state her recollection, due to death, amnesia, or some medical condition that

renders her unable to communicate.

239 See supra note 231. In many circumstances, the underlying fact will even be included in something other than (or, more precisely,

in addition to) attorney-client communications or work product materials. For example, the client’s recollection regarding the status of

the light might be included in a police report regarding the accident, in her postaccident conversation with the other driver or someone
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Even in the relatively rare circumstances where an attorney must disclose work product materials or attorney-client

communications to an expert witness to make her aware of some underlying information, there is no need to ban ex parte

communications with the expert. After all, the only work product materials or attorney-client communications that an expert

could possibly pass on to opposing counsel during ex parte contact are materials or communications that the expert received

from the attorney or party that retained her. 240 Once an attorney passes materials or communications on to a testifying

expert, the materials and communications can no longer truly be called confidential. 241 The attorney’s actions in passing

the previously confidential materials and communications on to her expert does and should have consequences.

[*713]

ii. The Model Rules Do Not Prohibit Informal Information-Gathering Efforts That Might Result in Disclosure of Previously

Confidential Materials and Communications

Concern for the possibility that a witness, fact or expert, who has been advised of previously confidential materials or

communication might disclose them to an attorney other than the one who disclosed them has not resulted in any ethical

rule banning informal discovery that could lead to such disclosures. In the absence of such a rule, ex parte communications

are ethically permissible.

While it is true that attorneys or parties may forward previously confidential materials and communications to expert

witnesses, it is also true that attorneys or parties may forward previously confidential materials and communications to fact

witnesses. Despite this possibility, courts and other ethics authorities have consistently determined that attorneys can

conduct ex parte interviews of unrepresented fact witnesses. 242 There is no ethics rule prohibiting such contact. 243

With regard to an attorney’s right to conduct ex parte interviews, the Model Rules and their state incarnations do not contain

any distinction between fact witnesses and expert witnesses. Instead, the only distinctions are between witnesses who are

represented by counsel and unrepresented witnesses. 244 In the absence of a distinction in the ethical rules between fact and

expert witnesses, the repeated decisions allowing a party to interview witnesses ex parte are controlling, despite the

else at the accident scene, in her conversations about the accident with various acquaintances, in her answers to interrogatories, and in

her answers to deposition questions.

240 If a third party (i.e., a person other than the client, the attorney, and persons working for the attorney) is present when an attorney

communicates with a client, the attorney-client privilege generally does not attach to the communication. See supra note 228. If portions

of the information obtained in a privileged communication are disclosed to third parties in a nonprivileged communication, a waiver of

the attorney-client privilege is generally found. 8 Wright et al., supra note 146, § 2016.2, at 248-49; see also Restatement, supra note

101, § 79. Therefore, if a third party has a certain piece of information, it is not protected by the attorney-client communication. In order

for the attorney-client privilege to attach to a certain communication and still exist at the time that the expert is made aware of the

communication, the expert must be notified of the communication by the client, her attorney, or persons working with the attorney. If

any other person is aware of the communication, as such a person would have to be in order to disclose it to the expert, the attorney-client

privilege would have already been waived by virtue of the disclosure of the communication to this third person. See supra note 228.

241 At a minimum, the information is no longer as confidential as it was before the attorney passed it on to her expert. Therefore, it

is not persuasive for trial-team-model advocates to simply label the materials passed on to expert witnesses ″confidential″ and then argue

that a concern for the confidentiality of this material overrides the potential benefits of ex parte communications. As this section of the

Article argues, work product and attorney-client law neither can nor should protect information about the formation of the expert’s

opinions from the cross-examiner and the jurors.

242 See supra note 114.

243 See supra notes 110-17 and accompanying text. In fact, the most relevant Model Rules provision regarding ex parte

communications with witnesses restrains the conduct not of the attorney conducting the ex parte communications, but of the attorney who

might consider asking witnesses not to participate in them. See infra Part V.

244 See supra notes 110-17 and accompanying text. As an aspect of the distinction between persons, including entities, represented by

counsel and unrepresented persons, some employees of represented entities are within the group of persons that an opposing attorney

cannot contact. See supra note 116.
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possibility that such interviews could possibly result in disclosure of materials and communications that were confidential

before the attorney forwarded them to the witness. 245

[*714]

In reality, given the latitude that experts, but not fact witnesses, possess to form and testify to opinions based upon

inadmissible data made known to them outside the trial, 246 it is even more important for attorneys to be able to pursue

reasonable efforts to obtain information about the data made known to experts than it is for them to pursue such efforts with

regard to fact witnesses. 247

iii. Disclosure of Previously Confidential Materials and Communications to Testifying Experts Should Be, and Often Is,

Considered a Waiver of Work Product and Attorney-Client Protection

Although the law regarding waiver of work product and attorney-client protection is far from uniform, 248 the precedent

in some, though not all, 249 jurisdictions [*715] establishes that disclosure of materials or communications to a testifying

expert constitutes a waiver of some or all of the protection that previously attached to them. In these jurisdictions,

disclosure of work product or attorney-client items to a testifying expert results in allowing the opposing party to demand

245 Courts have held that doctrines allowing a party to refrain from disclosing certain items, like the work product doctrine and the

attorney-client privilege, should be narrowly confined and strictly construed. For example, the Fourth Circuit quoted Wigmore’s warning

about the privilege: ″[T]he [attorney-client] privilege remains an exception to the general duty to disclose. Its benefits are all indirect

and speculative; its obstruction is plain and concrete. . . . It is worth preserving for the sake of a general policy, but it is nonetheless an

obstacle to the investigation of the truth. It ought to be strictly confined within the narrowest possible limits consistent with the logic

of its principle.″N.L.R.B. v. Harvey, 349 F.2d 900, 907 (4th Cir. 1965) (quoting 8 Wigmore, supra note 228, § 2292). Even Professor

Richard Marcus, who argues that waivers of privileges should be found only in substantially more limited circumstances than those

outlined in current law and advocated here, concedes, ″Because the ’sacred’ privileges contravene the maxim that the law has a right

to every person’s evidence, American law has set its head against them since the mid- nineteenth century.″ Marcus, supra note 63, at

1605. For examples of similar statements about other privileges, see United States v. Nixon, 418 U.S. 683, 710 (1974) (stating that

privileges are ″exceptions to the demand for every man’s evidence [that] are not lightly created nor expansively construed, for they are

in derogation of the search for truth″); United States v. St. Pierre, 132 F.2d 837, 840 (2d Cir. 1942) (L. Hand, J.) (declaring that the Fifth

Amendment privilege against self-incrimination is a ″privilege . . . to suppress the truth, but that does not mean that it is a privilege to

garble it″).

246 See supra notes 44-48 and accompanying text.

247 Professor Waits has noted that the argument for formal discovery of work product disclosed to expert witnesses is even stronger

than the argument for formal discovery of work product disclosed to fact witnesses. Waits, supra note 32, at 441 n.198; see also infra

note 268.

248 See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 97-407 (1997), reprinted in ABA/BNA Manual, supra note 116,

at 1101:132, :134 n.2 (discussing varied court decisions regarding whether disclosure of work product to a testifying expert is a waiver

of work product protection); Waits, supra note 32, at 391; Jeff A. Anderson et al., Special Project, The Work Product Doctrine, 68 Cornell

L. Rev. 760, 763 (1983) (″[W]ork product protection is the most frequently litigated discovery issue.″ (citing 4 James Wm. Moore et

al., Moore’s Federal Practice <pmark> 26.14, at 26-285 (2d ed. 1996))); Dan Nelson, Comment, Discovery of Attorney-Expert

Communications: Current State of, and Suggestions for, Federal and Missouri Practice, 57 Mo. L. Rev. 247, 251 (1992). Despite, or

perhaps as a result of, the diversity of opinions and the unsettled state of work product doctrine and attorney-client privilege law, many

have taken on the task of attempting to catalog or review the law. See, e.g., Alvin K. Hellerstein, A Comprehensive Survey of the

Attorney-Client Privilege and Work Product Doctrine, in Current Problems in Federal Civil Practice 1996, at 589 (PLI Litig. & Admin.

Practice Course, Handbook Series No. H-540, 1996); see also August, supra note 232; Waits, supra note 32; Bryan Lewis, Note,

Discovery Under the Federal Rules of Civil Procedure of Attorney Work Product Provided to an Expert Witness, 53 Fordham L. Rev.

1159 (1985); Nelson, supra; Carlisle G. Packard, Case Note, Opinion Work Product, Expert Witness Discovery, and the Interaction of

Rules 26(b)(3) and 26(b)(4)(A): Bogosian v. Gulf Oil Corporation, 1985 BYU L. Rev. 573 (1985); Katherine A. Staton, Note, Discovery

of Attorney Work Product Reviewed by an Expert Witness, 85 Colum. L. Rev. 812 (1985).

249 For cases holding that disclosure of attorney- client communications or work product material to an expert does not necessarily

constitute a waiver of the protections of these doctrines, see infra notes 261, 267.
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access to the items in the formal discovery process. 250

The decisions holding that disclosure to an expert witness of items previously protected by the work product doctrine or

attorney-client privilege constitutes a waiver are well reasoned 251 because the Federal Rules of Evidence 252 and similar

state evidence-law provisions 253 give expert witnesses tremendous leeway. 254 Because Federal Rule of Evidence 703

allows an expert to base her opinions upon information that an attorney makes known to her, 255 an attorney may ethically

and legitimately provide her experts with most or all of the raw data that serves as the basis for her opinions, outside the

presence of her opponent. 256 This feeding of data by the attorney [*716] to her retained expert should not be without

consequences, however. 257 To adequately cross-examine an adverse expert, an attorney must be allowed to discover 258

all of the data that the expert considered in forming her opinion, including that which was provided to her by the attorney

250 See infra notes 257-67 and accompanying text.

251 See Easton, supra note 23, at 579-83, 592-97.

252 See supra notes 44-60 and accompanying text.

253 See supra notes 44, 45, 49 and accompanying text.

254 See Easton, supra note 23, at 483-91; supra notes 44-54 and accompanying text. In addition to the Rule 703 issues discussed in

the text, there are discovery issues arising out of other Federal Rules of Evidence provisions. Under Rule 612(2), a court may provide

for an adverse party to receive a document reviewed by a witness ″to refresh memory for the purpose of testifying″ if ″the court in its

discretion determines it is necessary in the interests of justice.″ Fed. R. Evid. 612. For discussions of the waiver issues related to Rule

612, sometimes in a fact witness context rather than an expert witness context, see Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384,

386 n.1 (N.D. Cal. 1991); 28 Wright & Gold, supra note 231, § 6188; Applegate, supra note 32, at 314-22; George A. Davidson &

William H. Voth, Waiver of the Attorney-Client Privilege, 64 Or. L. Rev. 637, 657-58 (1986); Floyd, supra note 85, at 118-35; Joseph,

supra note 231, at 102- 03; Mickus, supra note 48, at 801-02; Plunkett, supra note 63, at 462-64; William S. Blair, Comment, Intellectual

Property-the Pitfalls of Attorney-Client Privilege Waiver in Patent Law, 39 S. Tex. L. Rev. 769, 779 (1998); Megan McCrea, Case Note,

Sporck v. Peil, 759 F.2d 312 (3d Cir. 1985), 59 Temp. L.Q. 1043 (1986). Rule 705 of the Federal Rules of Evidence, which permits the

exploration of the basis for an expert’s opinion during cross- examination, also has been cited by those considering issues regarding

expert witness disclosure. See Easton, supra note 23, at 530 n.186.

255 See Fed. R. Evid. 703; supra notes 45-48 and accompanying text.

256 Often, an attorney provides the data that ultimately becomes the basis for the expert’s opinions in witness preparation meetings

with the expert. As one observer noted: [E]xpert witnesses require considerable preparation. They ordinarily lack the personal knowledge

required of other witnesses; without preparation, they could not testify at all. Consequently, the Federal Rules of Evidence contemplate

some degree of preparation by the sponsoring party. . . . The basis of the expert’s testimony can be ″facts or data . . . made known . .

. at or before the hearing.″ Witness preparation usually provides the foundational material for the testimony.Applegate, supra note 32,

at 295-96 (emphasis in original) (citations omitted) (quoting Fed. R. Evid. 703); see also In re Air Crash Disaster, 720 F. Supp. 1442,

1444 (D. Colo. 1988); Easton, supra note 23, at 495- 96; Mickus, supra note 48, at 788-89.

257 See B.C.F. Oil Ref., Inc. v. Consol. Edison Co. of N.Y., Inc., 171 F.R.D. 57, 67 (S.D.N.Y. 1997) (″[T]he adverse party needs to

know the information [shared by an attorney with an expert witness] in order to conduct an effective cross examination.″); Applegate,

supra note 32, at 296 (″Because the expert’s conclusions depend on the groundwork provided by the preparer, the cross-examiner’s

access to the preparatory material is essential.″); Waits, supra note 32, at 440-41 (″The attorney’s opinions are irrelevant only as long

as they remain in the attorney’s head or files. Once those thoughts are shared with an expert witness, they may well become part of the

witness’s thoughts about the case, a highly relevant subject.″ (emphasis in original)).

258 Preparation for expert witness cross-examination is widely recognized as a legitimate, if not necessary, reason to conduct formal

expert discovery. See, e.g., Vaughan Furniture Co. v. Featureline Mfg., Inc., 156 F.R.D. 123, 128 (M.D.N.C. 1994) (stating that opinion

work product documents considered by an expert ″are necessary for appropriate cross-examination and should be made available prior

to trial because the pretrial deposition of expert witnesses can be used to explore the witnesses’ biases″ (citations omitted)); Occulto v.

Adamar of N.J., Inc., 125 F.R.D. 611, 615 (D.N.J. 1989) (″Meaningful discovery of an expert’s opinions is necessary to foster effective

cross-examination . . . .″ (citing Fed. R. Civ. P. 26(b)(3) advisory committee’s notes (1970 amendments))); Boring v. Keller, 97 F.R.D.

404, 407-08 (D. Colo. 1983) (holding that pre-1993 Rule 26(b)(4) provided for formal expert discovery ″so that a party may prepare for

cross-examination and impeachment of any prospective witness″); Nelson, supra note 248, at 257 (″The fundamental purpose behind

[pre-1993] Rule 26(b)(4) lies in the need for counsel to cross-examine expert witnesses effectively.″ (citations omitted)).
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who retained her. 259 The data that the expert considered and ″rejected″ in the process of forming her opinion is often as

important to an attorney preparing for cross- examination as the data that the expert used as the basis for her opinion. 260

[*717]

Even before the 1993 amendments to the Federal Rules of Civil Procedure and similar state discovery provisions expanding

expert witness discovery, some jurisdictions considered an attorney’s disclosure of work product materials 261 or [*718]

259 See Karn v. Rand, 168 F.R.D. 633, 640 (N.D. Ind. 1996) (″Without pretrial access to attorney-expert communications, opposing

counsel may not be able to effectively reveal the influence that counsel has achieved over the expert’s testimony.″ (citations omitted));

Intermedics, 139 F.R.D. at 393- 94; In re Air Crash Disaster, 720 F. Supp. at 1444 (holding that because experts often get facts from

attorneys, opposing counsel must be allowed to discover attorney-provided data to effectively impeach them); Boring, 97 F.R.D. at 408;

Capalbo v. Balf Co., No. CV-90-0377507S, 1994 WL 65214, at *2 (Conn. Super. Ct. Feb. 23, 1994); Waits, supra note 32, at 441

(discussing a party’s interest in the work product documents provided by opposing counsel to her experts). As Professor Waits noted,

″It can hardly be said that documents reviewed by the expert prior to his testimony are irrelevant, particularly when they were produced

by someone so keenly interested in moving the witness’s testimony toward a particular conclusion.″ Id.

260 Under the pre-1993 Federal Rules and equivalent state discovery provisions, some jurisdictions held that disclosure of work

product to expert witnesses is a waiver of work product protection that renders all disclosed work product discoverable. See infra note

261. Other jurisdictions held that disclosure of work product to an expert is not necessarily a waiver of work product protections. See

infra note 261. There has been a third line of cases. Prior to the 1993 amendments to the Federal Rules of Civil Procedure, which

expanded formal expert witness discovery, several courts held that disclosure of work product to an expert constituted a waiver of work

product protection only when the expert based her opinion on the disclosed work product. See Dominguez v. Syntex Labs., Inc., 149

F.R.D. 158, 164 (S.D. Ind. 1993); Occulto, 125 F.R.D. at 615; Aetna Cas. & Sur. Co. v. Blackmon, 810 S.W.2d 438, 440 (Tex. Ct. App.

1991); Lieberman, supra note 231, at 7-8. Although this appears at first blush to be a compromise between work product concerns and

an opposing party’s need to prepare for expert cross-examination, in practice it severely handicapped the opposing party by allowing the

hiding of problematic information. Under this system, an expert could ignore information in work product materials that was inconsistent

with her opinions and thereby protect the inconsistent information from disclosure to the opposing attorney who could have used the

information to impeach the expert during cross-examination. See Joseph, supra note 231, at 103-04 (noting ″experts’ burying relevant

but adverse information through the mental gymnastic of deciding that they did not rely on it″); Easton, supra note 23, at 556-69. In

federal courts and state courts where the 1993 Federal Rules amendments expanding formal expert witness discovery or equivalent state

provisions are now in effect, there should no longer be a distinction between work product and other information available to an expert

that she relied upon in forming her opinions and work product and other information that she did not rely upon in forming her opinions.

Easton, supra note 23, at 537-43. Under the post-1993 version of the Rules, ″data or information considered by the [expert] witness″ is

discoverable. Fed. R. Civ. P. 26(a)(2)(B) (emphasis added). As even a court that entered a decision that limited the effect of the 1993

amendments to formal expert discovery noted, ″[Post-1993] Rule 26(a)(2) specifically requires disclosure of factual information

considered but not relied upon, as well as information that was considered and relied upon.″ Haworth, Inc. v. Herman Miller, Inc., 162

F.R.D. 289, 296 (W.D. Mich. 1995) (emphasis in original); see also W.R. Grace & Co. v. Zotos Int’l, Inc., No. 98-CV-838S(F), 2000 WL

1843258, at *8 (W.D.N.Y. Nov. 2, 2000) (″[A]ny information . . . provided to an expert for his consideration in forming an opinion for

trial is subject to disclosure.″); Karn, 168 F.R.D. at 635-36 (″’Considered,’ which simply means ’to take into account,’ clearly invokes

a broader spectrum of thought than the phrase ’relied upon,’ which requires dependence on the information. . . . In this case, the experts

reviewed the documents in connection with forming their opinions. Thus, they ’considered’ the information, mandating disclosure.″

(citations omitted)); Vaughan Furniture, 156 F.R.D. at 128 (″Opinion documents which could have an influence on the expert opinion

could include ones discussing trial strategy, even if the opinions were rejected as a basis for the expert opinion.″ (citation omitted)). In

addition, as one author noted: No longer are the [discoverable] documents limited to those upon which the expert relied in forming her

opinion, but, rather, also those merely ’considered’ by the expert. ’Consider’ is defined as ’to think about seriously,’ ’to regard,’ ’to take

into account,’ and/or ’to bear in mind.’ Assuredly, ’to consider’ is vastly broader and more encompassing than ’to rely upon.’Lieberman,

supra note 231, at 10 (citations omitted).

261 See U.S. Energy Corp. v. Nukem, Inc., 163 F.R.D. 344, 348 (D. Colo. 1995) (decided under pre-1993 version of Rule 26(b)(4));

William Penn Life Assurance Co. v. Brown Transfer & Storage Co., 141 F.R.D. 142, 143 (W.D. Mo. 1990); Intermedics, 139 F.R.D. at

397; In re Air Crash Disaster, 720 F. Supp. at 1444; Beverage Mktg. Corp. v. Ogilvy & Mather Direct Response, Inc., 563 F. Supp. 1013,

1014 (S.D.N.Y. 1983); Boring, 97 F.R.D. at 407 (″[T]he opinion work product rule is no exception to discovery under circumstances

where documents which contain mental impressions are examined and reviewed by expert witnesses before their expert opinions are

formed.″ (citations omitted)); Emergency Care Dynamics v. Superior Court, 932 P.2d 297, 298 (Ariz. Ct. App. 1997) (decided under

Arizona’s pre-1993 version of Rule 26(b)(4)) (″We hold that a lawyer foregoes work-product protection for communications with an
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attorney-client communications 262 to an expert a waiver of protection. In jurisdictions with post-1993 Federal Rules or

similarly expansive views of expert witness discovery, 263 a party is now explicitly entitled to learn about all of the data

that an [*719] expert received. 264 Therefore, when an attorney provides work product materials 265
[*720] or

expert witness concerning the subject of the expert’s testimony . . . .″); Stearrett v. Newcomb, 521 A.2d 636, 638 (Del. Super. Ct. 1986)

(″When plaintiffs forwarded those documents to a prospective expert with the expectation that that expert might testify at trial, plaintiffs

waived any claim of privilege or benefit of work product.″); Applegate, supra note 32, at 297 (″[T]he courts have been extremely

reluctant to accord work-product protection to communications between a lawyer and an expert.″). Prior to the 1993 amendments to the

Federal Rules of Civil Procedure, decisions holding that disclosure of work product to an expert constituted a waiver were far from

universal. See B.C.F. Oil Ref., Inc.,171 F.R.D. at 64-65 (outlining the conflicting precedent under the pre-1993 Federal Rules); Rail

Intermodal Specialists, Inc. v. Gen. Elec. Capital Corp., 154 F.R.D. 218, 219-21 (N.D. Iowa 1994) (similar); Waits, supra note 32, at

397-408 (outlining the split in authority); Pretty, supra note 178, at 115-16 (similar); Lewis, supra note 248, at 1163-65 (similar); Nelson,

supra note 248, at 258-63 (similar). Even after the 1993 amendments, some courts have not required disclosure of all work product

materials that had been disclosed to a testifying expert. See infra note 267.

262 See McCue v. Commissioner, 46 T.C.M. (CCH) 1450, 1461 (T.C. 1983); cf. Capalbo, 1994 WL 65214, at *2 (″[A] waiver of the

privilege exists where an agent of the attorney, here an expert, is to testify-the client has impliedly, if not actually, consented to disclosure

of the information given to the attorney by way of the expert.″); Easton, supra note 23, at 596-97 (discussing similar issues raised when

a party’s attorney later becomes a witness for that party). It has been suggested that it is easier to waive the attorney-client privilege by

disclosing documents to experts than it is to waive the work product privilege by similar actions. See United States v. 499.472 Acres of

Land, CIV.A. H-79-1884, 1986 WL 13443, at *1-*2 (S.D. Tex. Nov. 21, 1986). As with work product, the decisions regarding whether

attorney-client communications shared with experts were discoverable under pre-1993 Rule 26(b)(4) and similar rules were not uniform.

Some courts have found that disclosure of attorney- client communications to experts does not necessarily constitute a waiver. See Magee

v. Paul Revere Life Ins. Co., 172 F.R.D. 627, 638-39 (E.D.N.Y. 1997); Palmer v. Farmers Ins. Exch., 861 P.2d 895, 907-08 (Mont. 1993).

Other courts found waiver only to the extent that an expert relied upon the attorney-client communications in forming her opinions. See,

e.g., Coyle v. Estate of Simon, 588 A.2d 1293, 1296 (N.J. Super. Ct. App. Div. 1991); Aetna Cas. & Sur. Co., 810 S.W.2d at 440 (″[T]he

designation of Fernandez as an expert witness on Aetna’s claims handling procedure waived any privilege that Aetna might assert to the

specific matters that Fernandez relied upon as the basis of his testimony.″). But see supra note 260 (discussing the limited viability of

precedent suggesting that waiver depends upon expert reliance following the 1993 amendments to the Federal Rules and similar state

discovery provisions); infra note 266 and accompanying text.

263 The 1993 Federal Rules amendments and similar changes in state discovery rules significantly expanded the scope of information

that a party could obtain in formal discovery about expert witnesses. See supra notes 205-07 and accompanying text. At a 1995 joint

American Law Institute and American Bar Association conference, U.S. District Judge Sam C. Pointer, Jr. noted that the 1993

amendments provided for discovery of items provided to experts, regardless of work product or attorney- client arguments. Judge Pointer

stated: The rules [as amended in 1993] make it clear that whatever you give to the expert is subject to being disclosed . . . [. The rule

says] whatever the expert relies upon or considers. The lawyer’s obligation, in order to preserve work product or attorney-client privilege,

is to not give it to the expert. If you give it to the expert you have waived the privilege.Lovein, supra note 89, at 263 n.216 (omission

in original) (quoting Work Product Threatened by New Expert Disclosure Rule, Fed. Discovery News, Feb. 12, 1996 (quoting U.S.

District Judge Sam Pointer, Jr.)).

264 The Advisory Committee, which drafted the 1993 amendments expanding the scope of expert witness discovery, made it clear that

these amendments were written to give opposing parties access, through required disclosures, to items provided by attorneys to their

experts, notwithstanding work product and attorney-client concerns. See Fed. R. Civ. P. 26(a)(2) advisory committee’s notes (1993

amendments). In its report concerning the 1993 amendments, the Advisory Committee explicitly addressed this issue: The report [of the

expert mandated under Rule 26(a)(2)(B)] is to disclose the data and other information considered by the expert and any exhibits or charts

that summarize or support the expert’s opinions. Given this obligation of disclosure, litigants should no longer be able to argue that

materials furnished to their experts to be used in forming their opinions-whether or not ultimately relied upon by the expert-are privileged

or otherwise protected from disclosure when such persons are testifying or being deposed.Id. Professors Wright, Miller, and Marcus agree

that the 1993 amendments ″appear to require″ disclosure of materials provided by attorneys to experts. 8 Wright et al., supra note 146,

§ 2031, at 439; see also W.R. Grace & Co., 2000 WL 1843258, at *4 (″It is illogical that such broad language, explicitly directed to

privileges and other sources of protection against disclosure, was intended to exclude any form of attorney work product.″).

265 See W.R. Grace & Co., 2000 WL 1843258, at *3 (″Courts have held that comments and questions from counsel to a testifying

expert regarding the development of the expert’s opinion and report must be disclosed regardless of whether such communications

contain attorney work product.″); TV-3, Inc. v. Royal Ins. Co., 194 F.R.D. 585 (S.D. Miss. 2000); B.C.F. Oil Ref., Inc., 171 F.R.D. at

63; Karn, 168 F.R.D. at 639 (stating that Rule 26(a)(2)(B) ″’trump[s]’ any assertion of work product or privilege″ and ″mandate[s]
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attorney-client communications 266 to her expert in jurisdictions with post-1993 Federal Rules or similarly modernized state

discovery provisions, she waives any protection that previously attached to these items. 267

[*721]

disclosure of all materials reviewed by an expert witness″); Vaughan Furniture, 156 F.R.D. at 128 (″[An expert] witness must produce

all documents considered by him or her in the process of formulating the expert opinion, including documents containing [work product]

opinions.″ (citation omitted)); ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 97-407 (1997), reprinted in ABA/BNA

Manual, supra note 116, at 1101:132, :134 n.2 (″Some courts require production of all oral and written communications by counsel with

a testifying witness even though ordinarily protected as opinion work product.″ (citing Intermedics, Inc., 139 F.R.D. at 384)); Lovein,

supra note 89, at 263 n.217 (stating that ″’if [work product] is given to the expert, the privilege is waived [to that information]’″

(alterations in original) (quoting Work Product Threatened by New Expert Disclosure Rule, Fed. Discovery News, Feb. 12, 1996 (quoting

U.S. District Judge Sam Pointer, Jr.))); cf. Simon Prop. Group L.P. v. mySimon, Inc., 194 F.R.D. 644, 649 (S.D. Ind. 2000) (holding that

intentional disclosure of work product materials to an expert witness is a waiver of work product protection, but inadvertent disclosure

does not necessarily constitute a waiver, particularly when disclosed documents had ″essentially nothing to do with″ the expert’s

testimony); Shadow Traffic Network v. Superior Court, 29 Cal. Rptr. 693, 699 (Cal. Ct. App. 1994) (holding that documents prepared

by an expert consultant lose their work product protection when expert is listed as a witness). But cf. infra note 267.

266 See Johnson v. Gmeinder, 191 F.R.D. 638, 645-47 (D. Kan. 2000); Georgou v. Fritzshall, No. 93 C 997, 1996 WL 73592, at *2

(N.D. Ill. Feb. 20, 1996) (holding that because attorney-client privilege does not protect facts considered by an expert, these facts are

discoverable); Micron Separations, Inc. v. Pall Corp., 159 F.R.D. 361, 362-63 (D. Mass. 1995) (stating that, with regard to an attorney

who allegedly provided advice relied upon by a party pursuing an advice of counsel defense, ″there is a waiver of the attorney-client

privilege and work- product protection at least to the extent of all information respecting communications between the client and attorney

up until the time the opinion is rendered″ (footnote and citation omitted)); see also 8 Wright et al., supra note 146, § 2016.2, at 252 (″At

least with respect to experts who testify at trial, the disclosure requirements of Rule 26(c)(2), adopted in 1993, were intended to permit

further discussion and mandate disclosure despite privilege.″); supra note 264 (quoting Advisory Committee comments regarding 1993

amendments to the Federal Rules); cf. Squealer Feeds v. Pickering, 530 N.W.2d 678, 685 (Iowa 1995) (holding that Iowa rule providing

for broad expert discovery ″requires disclosure of all facts known to the expert and which relate to his opinions, not just the facts which

form the basis for the expert’s opinion″ (emphasis in original)); State ex rel. Tracy v. Dandurand, 30 S.W.3d 831 (Mo. 2000) (similar

result under Missouri law).

267 Not all courts agree, however. Before the 1993 amendment to Rule 26, some courts held that providing attorney- client comments

or attorney work product to an expert did not necessarily render those items discoverable. See Bogosian v. Gulf Oil Corp., 738 F.2d 587,

593-96 (3d Cir. 1984); All West Pet Supply Co. v. Hill’s Pet Prods., 152 F.R.D. 634 (D. Kan. 1993) (decided just after 1993 amendments

to Federal Rules, but based upon pre-1993 precedent); Hamel v. Gen. Motors Corp., 128 F.R.D. 281, 284-85 (D. Kan. 1989); Bethany

Med. Ctr. v. Harder, No. CIV.A. 85-2415, 1987 WL 47845 (D. Kan. Mar. 12, 1987); McKinnon v. Smock, 434 S.E.2d 92, 93 (Ga. Ct.

App. 1993); Grubbs v. K Mart Corp., 411 N.W.2d 477, 480 (Mich. Ct. App. 1987). Civil procedure aces Wright, Miller, and Marcus have

contended that Bogosian has been overruled by the 1993 Federal Rules amendments expanding expert witness disclosure and discovery.

See 8 Wright et al., supra note 146, § 2031, at 439 (″[T]he new disclosure provision appears to require disclosure in such

circumstances.″); see also ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 97-407 (1997), reprinted in ABA/BNA Manual,

supra note 116, at 1101:132, :134 n.2 (citing Wright, Miller, and Marcus for the proposition that ″Bogosian probably was overruled by

the 1993 amendments″); supra notes 263-66 and accompanying text. This view is not universal, however. Several courts have refused

to require disclosure of all items shown to expert witnesses. See Krisa v. Equitable Life Assurance Soc’y, 196 F.R.D. 254, 258-60 (M.D.

Pa. 2000) (holding that Bogosian prohibited discovery of core work product, despite the 1993 amendment of Rule 26); Estate of Chopper

v. R.J. Reynolds Tobacco Co., 195 F.R.D. 648 (N.D. Iowa 2000); Estate of Moore v. R.J. Reynolds Tobacco Co., 194 F.R.D. 659 (S.D.

Iowa 2000); Ladd Furniture, Inc. v. Ernst & Young, No. 2:95CV00403, 1998 WL 1093901, at *12 (M.D.N.C. Aug. 27, 1998); Magee

v. Paul Revere Life Ins. Co., 172 F.R.D. 627, 642-43 (E.D.N.Y. 1997); N.M. Tech Research Found. v. Ciba-Geigy Corp., 37 Fed. R. Serv.

3d (West) 971, 978-79 (D.R.I. 1997); Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D. 289, 294-95 (W.D. Mich. 1995) (reversing a

magistrate judge’s order requiring expert witness to answer deposition questions concerning expert’s conversations with retaining

attorney); ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 97-407 (1997), reprinted in ABA/BNA Manual, supra note 116,

at 1001:132, :134 n.2 (citing Restatement (Third) of the Law Governing Lawyers § 141 (Proposed Final Draft No. 1, 1996) as ″adopting

the Bogosian approach″); see also Maynard v. Whirlpool Corp., 160 F.R.D. 85 (S.D. W. Va. 1995) (no discussion of Rule 26(A)(2)); cf.

Smith v. Transducer Tech., Inc., No. Civ. 1995-28, 2000 WL 1717333, at *3 (D.V.I. Nov. 2, 2000) (allowing redaction of core work

product from communications between retaining attorney and experts); Smith v. Transducer Tech., Inc., 197 F.R.D. 260, 262 (D.V.I.

2000) (allowing retaining party to redact attorney’s legal theories from documents provided to experts); Ambrose v. Southworth Prods.

Corp., 38 Fed. R. Serv. 3d (West) 813 (W.D. Va. 1997) (warning parties that opinion work product may not be discoverable).
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If materials and communications previously protected by the attorney-client privilege and the work product doctrine can

be obtained by a party in formal discovery, concerns about the possibility of disclosure of materials and communications

in informal discovery cannot legitimately serve as the basis for a ban on informal information gathering, including ex parte

communications. If a party is entitled to demand certain data in the formal discovery process, the party should be entitled

to acquire it through her attorney’s own efforts. 268 Therefore, work product 269 and attorney-client concerns cannot serve

as the bases for a ban on ex parte communications in jurisdictions that consider disclosure to a testifying expert a waiver

of work product and attorney-client protection. 270

[*722]

c. Requiring the Retaining Attorney to Choose the Course of Action That Appropriately Reflects Confidentiality Concerns

Indeed, the attorney 271 who controls the flow of data, confidential and otherwise, into (and, at least to some extent, out

of) the expert’s head is in the best position to manage the flow of that data. 272 Given the ability of the retaining attorney

to make strategic decisions about the flow of data to the expert, there is no need to adopt ethical rules prohibiting ex parte

contact by opposing counsel.

The attorney has at least three ways to eliminate or reduce the possibility that previously confidential materials or

communications will be revealed by her expert during an ex parte communication with her opponent. The retaining attorney

268 Several ethics authorities state, usually with little or no analysis or support, that attorneys must avoid discussion of work product

and/or attorney-client information in ex parte conversations with experts. See ABA Comm. on Ethics and Prof’l Responsibility, Formal

Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1101:209; Or. State Bar Legal Ethics

Comm., Formal Op. 1998-154 (1998), 1998 WL 717729, at *2; Nilles, supra note 127, at 20 (″Any discussion with an adverse expert

of attorney-client communications or an adversary attorney’s work product may constitute a violation of SCR 20:4.4.″). In any

jurisdiction where formal discovery has evolved with the Federal Rules to provide for discovery of all information provided by an

attorney to her testifying expert, the rote suggestion that ex parte communications cannot cover such information (including, where

applicable, information that was protected by the attorney-client privilege and the work product doctrine) is no longer valid. See supra

notes 248-66 and accompanying text.

269 One court has even maintained that prohibiting ex parte communications with witnesses would itself inhibit the principles behind

the work product doctrine by requiring the attorney seeking information to do so in the presence of her opponent. See Felder v. Wyman,

139 F.R.D. 85, 90 (D.S.C. 1991).

270 In jurisdictions that do not consider disclosure to an expert a waiver of work product or attorney-client protection, see supra note

267, the same rule would presumably apply to fact witnesses. Actually, the argument for waiver of work product or attorney-client

protection upon disclosure to a witness is stronger when the witness receiving the information is an expert, rather than a fact witness.

An expert witness is allowed to base her opinions upon ″facts or data . . . perceived by or made known to the expert at or before the

hearing.″ Fed. R. Evid. 703. A lay witness is only allowed to testify to opinions ″rationally based upon the perception of the witness.″

Fed. R. Evid. 701. Given the fact that an expert, but not a fact witness, is entitled to base opinions on information provided to her by

counsel, the opposing party has a greater need to discover information that the retaining attorney has made known to an expert, rather

than to a fact witness. Therefore, it is conceivable that a jurisdiction would allow formal discovery of previously confidential items that

an attorney provides to an expert, but would not allow formal discovery of previously confidential items that an attorney provides to a

fact witness. The Model Rules and their state counterparts do not prohibit ex parte contact with fact witnesses out of concern about the

possibility of disclosure of work product materials or attorney- client communications. See supra notes 110-14 and accompanying text.

Therefore, the ethical rules as written, without distinctions between fact and expert witnesses, do not prohibit ex parte contact with expert

witnesses.

271 As noted previously, the term ″attorney″ is used as a shorthand term that includes both the attorney and the client. See supra note

23. An attorney would presumably choose among the options outlined here while consulting, or at least considering the wishes or needs

of, her client.

272 It would be a curious result indeed to outlaw ex parte communications out of concern for the possibility of disclosure by an expert

of work product materials or attorney- client communications revealed to her by the attorney retaining the expert. The attorney who is

attempting to adequately prepare for cross-examination of an expert wants to know about all of the data that the expert reviewed,

including the data provided by the retaining attorney. Under any analysis that overemphasizes work product and privilege concerns in

these circumstances, the attorney seeking this data would be punished for the tactical decisions made by her adversary in forwarding

previously confidential materials and communications to the expert.
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and her client are in the best position to evaluate the costs and benefits of these three options and one other option that will

not reduce the risk of disclosure of previously confidential items. These four options will be discussed in descending order

of effectiveness in reducing the possibility that previously confidential materials or communications will be revealed by the

expert to opposing counsel in ex parte communications.

i. Refraining from Forwarding Confidential Materials and Communications to the Expert

The attorney’s first option is not sharing confidential materials and communications with her expert. 273 If the materials

and communications are truly confidential, they [*723] should be known only to the party, her attorney, and persons

working for the attorney. If none of these persons, all of whom are under the control of the party and the attorney, forwards

confidential items to the expert, the expert should not learn about them. If the expert never learns about work product

materials or attorney-client communications, she cannot possibly reveal them in her communications with opposing

counsel, be they ex parte or in the presence of the retaining attorney.

Of course, this option is not without its downside for the retaining attorney. 274 If the materials or communications contain

information that would be useful to the expert in forming her opinions and attempting to persuade the jury, keeping that

information from the expert carries a strategic price tag. Who is in a better position to evaluate the costs and benefits

associated with forwarding otherwise confidential materials and communications to the expert than the retaining attorney,

however? If confidentiality is more important than the potential benefit to be gained from forwarding the item to the expert,

the attorney, acting on behalf of her client, can keep the item confidential, secure in the knowledge that their expert will

not be able to reveal it. On the other hand, if the benefit to be gained from forwarding the item to the expert outweighs

the cost of sacrificing the safeguards of confidentiality, the attorney can forward it to the expert. 275

[*724]

273 In light of the 1993 amendments to the Federal Rules of Civil Procedure, which expanded the scope of formal expert discovery,

this option has been recommended to trial attorneys who are concerned about protecting the confidentiality of work product materials

and attorney-client communications. See Lieberman, supra note 231, at 7 (″I strongly suggest that you assume that whatever you give

or disclose to your expert is subject to pretrial discovery and disclosure at trial and, therefore, limit any such communication to

non-sensitive material, to the extent possible, and to communicate orally, rather than in writing.″); supra note 263; cf. Waits, supra note

32, at 445 (″I believe we should follow the rule, often mentioned in other areas of legal ethics, that the lawyer should only use expert

witness preparation techniques that she is willing to see exposed on the front page of the New York Times or revealed to her opponent.″).

274 Although withholding items from an expert to protect their confidential status has drawbacks for the attorney, it can benefit the

system as a whole: Both tangible and intangible direct opinion work product shared with expert witnesses should be discoverable . . .

. This rule is necessary to avoid the strategy of coaching/molding an expert witness through oral rather than written preparation. I propose

that the entire process of expert witness preparation should be laid open to scrutiny. . . . [I]n Brandeis’s words, ″sunlight is . . . the best

of disinfectants; electric light the most efficient policeman.″ Discovery of opinion work product would help ensure that the testimony

truly belongs to the expert witness and not the attorney.Waits, supra note 32, at 444-45 (citations omitted) (quoting Louis D. Brandeis,

Other People’s Money and How the Bankers Use It 92 (1st ed. 1914)).

275 As Magistrate Judge Wayne Brazil noted in his watershed Intermedics opinion, a bright-line rule that disclosure of work product

to expert witnesses constitutes a waiver does not interfere with the interests the work product doctrine was designed to protect: [W]e must

ask: how much harm is likely to be caused to work product interests when lawyers know in advance that communications between them

and testifying experts will be discoverable if those communications are related to the matters about which the experts will testify? First,

we note that such a rule would not interfere with counsel’s capacity to think dispassionately and creatively about his client’s case in

private. Lawyers still would be able to ruminate and strategize freely, and to commit their impressions, opinions, analyses, and strategic

options to paper, all in the security of confidentiality, as long as they did not share their thoughts with an expert they would call to testify.

This is an important point. It means that lawyers would be able to preserve the privacy of their mental processes and to prevent others

from ″leeching″ off their work. This capacity to preserve their privacy and to prevent others from unfairly reaping benefits from their

work should prevent the demoralization of the profession that the Court in Hickman v. Taylor appears to have feared.Intermedics, Inc.

v. Ventritex, Inc., 139 F.R.D. 384, 392 (N.D. Cal. 1991) (citation omitted); see also Lamonds v. Gen. Motors Corp., 180 F.R.D. 302, 306

(W.D. Va. 1998); Musselman v. Phillips, 176 F.R.D. 194, 199 (D. Md. 1997); Easton, supra note 23, at 577-83; Mickus, supra note 48,

at 785.

Page 52 of 69

76 Ind. L.J. 647, *722



But fair is fair. The attorney cannot legitimately expect to have it both ways. Once the decision is made to sacrifice

confidentiality for the potential benefits of forwarding the previously confidential item to the expert, the attorney should

not be allowed to complain that the mere possibility of exposure of the previously confidential materials or communications

precludes her opponent from contacting the expert ex parte.

It is important to remember that the attorney will face this dilemma only when making her expert aware of a certain piece

of information would require her to reveal the underlying work product materials or attorney-client communication

containing this information. 276 Whenever the piece of information is documented in some source outside of work product

materials or attorney-client communications, 277 the attorney can forward that piece of information to the expert by

referring to this nonconfidential source of information, without even letting the expert know that the work product material

or attorney-client communication exists. The attorney will face the choice of preserving confidentiality or revealing the

work product materials or attorney-client communication to the expert only when the underlying information is contained

only within work product materials, such as reports from the attorney’s investigator, or within an attorney- client

communication. 278 When this is the case, the attorney and her client are in the best position to balance confidentiality

concerns against the potential benefit of forwarding the item to the expert. In these circumstances, the forwarding of the

previously confidential item is not, and should not be, without cost.

ii. Instructing the Expert Not to Participate in Ex Parte Communications

Although an attorney should not expect that the mere possibility of exposure of previously confidential materials or

communications precludes ex parte contact by her opponent, she may still try to prevent her opponent from learning about

these items in ex parte communications. Under the current versions 279 of the Model Rules and equivalent state ethics

provisions, an attorney can instruct her client’s agents not to participate in ex parte communications with opposing counsel.
280 Ethics authorities [*725] have generally interpreted the term ″agent″ to include experts retained by a party. 281

Therefore, an attorney can advise the experts she has retained to refrain from ex parte communications with opposing

counsel. 282

Once again, this option is not without potentially negative consequences because instructing an expert not to participate in

ex parte contact does not absolutely guarantee that the expert will not participate in such contact. Like other human beings,

experts do not always remember and follow the instructions they are given. 283 If an expert talks to opposing counsel, it

is possible that she will reveal previously confidential materials or communications.

Even if the expert follows the attorney’s instructions and informs opposing counsel that she will not participate in ex parte

communications, the attorney’s forbiddance of communications with opposing counsel is not without cost. As will also be

276 See supra notes 238-39 and accompanying text.

277 See supra note 239.

278 See supra notes 231-39 and accompanying text.

279 If the changes in the Model Rules advocated below, see infra Part V.B, are adopted, the retaining attorney would no longer be

allowed to consider this option.

280 Attorneys generally cannot attempt to interfere with their opponent’s attempts to interview witnesses. See infra note 341 and

accompanying text. However, Model Rule 3.4(f) allows attorneys to advise agents, including retained expert witnesses, to refrain from

participating in ex parte communications with opposing counsel. See infra notes 341-45 and accompanying text.

281 See infra notes 341-49 and accompanying text.

282 See Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *1 (stating that under the committee’s previous opinion

allowing ex parte contact, the retaining attorney ″could protect against disclosure of information by directing the expert not to discuss

the case with other persons″).

283 Of course, retained experts ordinarily will attempt to follow the instructions of retaining attorneys, due to the control that retaining

attorneys exercise over their experts, see supra notes 56-65 and accompanying text, including the authority to continue or discontinue

the flow of fees, see supra note 61. Failure to follow the instructions of an employer also perhaps could damage an expert’s reputation

among fellow professionals and potential employers. It might even be possible that failure to follow the attorney’s instructions could

result in a tort or contract lawsuit against the expert.
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discussed more completely below, an attorney who is shunned in her attempts to communicate with an adverse expert can

use this shunning to demonstrate for the jury that the expert is controlled by the attorney and therefore not credible. 284

iii. Instructing the Expert Not to Disclose Previously Confidential Materials or Communications in Ex Parte Communications

The third option is to reveal the previously confidential materials or communications and instruct the expert that, if

opposing counsel attempts to engage her in ex parte communications, she should avoid disclosing these previously

confidential items. 285

[*726]

This option has rather obvious possible consequences. Despite, or in some instances because of, an expert’s best efforts not

to reveal the previously confidential materials or communications during ex parte communications, 286 the expert may

reveal them. It is also possible that an expert’s refusal to answer certain questions will highlight the existence of

confidential materials or communications and provide opposing counsel with clues regarding information to seek in formal

discovery. 287

284 See infra notes 357-63 and accompanying text.

285 Any attorney who is considering this option needs to give precise instructions to the expert. Because it is permissible under the

current ethics rules and interpretations to instruct expert witnesses to refrain from participating in ex parte communications with adverse

attorneys, see infra notes 341- 45 and accompanying text, it is presumably ethically permissible for an attorney to instruct an expert

witness to limit her ex parte communications by refraining from discussing previously confidential (or other) items, as long as the

attorney does not suggest that the expert engage in deception. However, an attorney probably cannot advise an expert to destroy

previously confidential items. The Model Rules provide: ″A lawyer shall not . . . unlawfully obstruct another party’s access to evidence

or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or

assist another person to do any such act.″ Model Rules, supra note 8, R. 3.4(a). Given the interest of a cross-examining attorney decided

in all information considered by an adverse expert, see supra notes 258-60 and accompanying text, it would be difficult to argue that

previously confidential items provided by the retaining attorney have no ″potential evidentiary value.″ Therefore, the retaining attorney

cannot advise an expert to destroy such materials if such advice is unlawful. In any jurisdiction that has decided or might decide that

work product materials and attorney-client communications provided to an expert are discoverable, an attorney would be hard pressed

to argue that destruction of discoverable evidence is lawful. Although there is disagreement on this issue, some have argued that

destruction of evidence relevant to a pending proceeding, even if not technically in violation of a criminal statute, is unethical. See D.C.

Comm. on Prof’l Ethics and Grievances, Op. 119, at 4 (1983) (″[S]o long as a case is pending, destroying a document which the lawyer

knows is potentially evidence removes the judge’s ability to determine whether the potential evidence should be produced. Such

displacement of the court’s authority would prejudice the administration of justice.″), quoted in Jamie S. Gorelick et al., Destruction of

Evidence § 7.8, at 262 (1989); see also 1 Hazard & Hodes, supra note 126, § 3.4:201, at 626-28. The ethical and cautious attorney who

wishes to withhold previously confidential documents from discovery would advise her expert not to destroy them, but to retain them

in a separate file and refrain from discussing them outside the presence of the attorney. For examples of more complete discussions of

evidence destruction issues, see John M. Fedders & Lauryn H. Guttenplan, Document Retention and Destruction: Practical, Legal and

Ethical Considerations, 56 Notre Dame L. Rev. 5 (1981); Steven W. Huang & Robert H. Muriel, Spoliation of Evidence: Defining the

Ethical Boundaries of Destroying Evidence, 22 Am. J. Trial Advoc. 191 (1998); Charles R. Nesson, Incentives to Spoliate Evidence in

Civil Litigation: The Need for Vigorous Judicial Action, 13 Cardozo L. Rev. 793 (1991); R. Laird Hart, Note, Legal Ethics and the

Destruction of Evidence, 88 Yale L.J. 1665 (1979).

286 Some experts may have incentives to refrain from disclosing previously confidential information in addition to their desire to

follow the instructions from retaining counsel. See supra note 283. Although the work product or attorney-client law of the relevant

jurisdiction may treat disclosure to an expert as a waiver of confidentiality, see supra notes 249-66 and accompanying text, the expert

may be a member of a profession that requires its members to maintain confidences revealed to them, absent specific client consent to

disclosure or a court order or rule requiring disclosure.

287 Once the existence or even the possibility of work product materials or attorney-client communications is revealed to the opposing

attorney, that attorney may have at least two formal discovery avenues to pursue in her attempt to obtain these items. First, she can argue

that her opponent’s forwarding of the work product materials or attorney-client communications to the expert was a waiver of the work

product or attorney-client protection that previously attached to these materials or communications. In several jurisdictions, this argument

will result in access to the underlying materials or communications. See supra notes 261-66 and accompanying text. Even if the case is
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[*727]

iv. Revealing Confidential Materials or Communications Without Related Instructions

The final option available to the attorney is to reveal the previously confidential materials or communications without

instructing the expert to avoid ex parte communications or to avoid revealing the materials or communications in ex parte

communications. In jurisdictions where disclosure of work product materials or attorney-client communications to the

expert constitutes waiver of any then-existing protection, 288 this may be the most realistic option for attorneys who chose

to provide experts with such items. If opposing counsel can demand the materials or communications through formal

discovery and if the attorney has decided not to instruct her expert to avoid ex parte communications, there may be little

to be gained from advising the expert not to reveal previously confidential items in ex parte communications. In addition,

allowing experts to discuss matters with opposing counsel without restrictions should eliminate any otherwise available

suggestions during cross-examination that an attorney is hiding certain subjects from her opponent and, by implication, the

jurors. 289

Adoption of this option does not necessarily mean that the expert will reveal previously confidential items in ex parte

communications. The opposing attorney might never contact the expert ex parte. 290 Even if she does, she may not ask about

whatever issue would otherwise result in disclosure of the previously confidential items.

In weighing all of these options, the attorney is in the best position to evaluate the costs and benefits. 291 Given the existence

of an option that virtually guarantees that an expert will not disclose confidential items in ex parte communications 292 and

the existence of other options that substantially reduce the risk that an expert will disclose previously confidential items

in ex parte communications, there is no need for a rule prohibiting ex parte communications.

[*728]

3. The ″Loyalty as Paramount″ Assumption

Once the attempted, but indefensible, justifications about the discovery rules and allegedly confidential information are

negated, only one possible reason 293 to prohibit ex parte communications remains. That possible justification is loyalty.

Indeed, when the opinions finding ex parte contact impermissible are read carefully and critically, it appears that concerns

venued in a jurisdiction where disclosure to an expert is not considered a waiver, if the underlying materials were work product, the

opposing attorney could argue that her client, in the words of the Federal Rules of Civil Procedure, ″has substantial need of the materials

in the preparation of [her] case and . . . is unable without undue hardship to obtain the substantial equivalent of the materials by other

means.″ Fed. R. Civ. P. 26(b)(3).

288 See supra notes 261-66 and accompanying text.

289 See infra notes 357-63 and accompanying text.

290 See infra note 293 and accompanying text.

291 Of course, the attorney may need to consult her client in making this determination. See supra note 271.

292 The option of not disclosing confidential items to experts has been described as a ″sure way to protect attorney- client/work product

information and material″ from disclosure. Lieberman, supra note 231, at 10.

293 In addition to this reason, there is arguably one other explanation for opposition to ex parte contact, but this explanation cannot

really be called a reason for a ban. This explanation is custom. With about fifteen years of experience in civil litigation, this author can

attest that many attorneys believe that contacting opposing experts is something that just is not done. Another commentator has suggested

that there may be ″a tacit understanding among civil trial lawyers that they will not look too deeply into each other’s witness preparation.″

Applegate, supra note 32, at 280 n.12. Professor Hazard and Mr. Hodes similarly note the existence of a ″well-established and

well-known″ litigator ″practice norm″ of using formal discovery rather than ″other forms of contact″ with expert witnesses. 1 Hazard

& Hodes, supra note 126, § 3.4:402, at 637-38. One court has suggested that an attempt to communicate with an adverse expert ex parte

″seldom happens.″ Erickson v. Newmar Corp., 87 F.3d 298, 302 (9th Cir. 1996). Although some attorneys believe that there is an ″I will

not talk to your experts because I know that you will not talk to mine″ unspoken agreement, it is clear that this understanding is not

universal. The presence of written opinions outlining facts that include ex parte communications between attorneys and adverse experts,

see supra notes 119-29, demonstrates that at least some attorneys believe that they are free to engage in such communications. Also, while
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about an expert’s loyalty to the party and attorney who hired [*729] her are sometimes the primary reason for attempted

prohibitions of ex parte communications. After all, when a party hires and pays thousands or hundreds of thousands of

dollars for an expert’s work, she should at least be certain that the expert will not talk to the opposing party, right? Wrong.

a. A Brief Review of Expert Loyalty Concerns

Expert loyalty considerations permeate the opinions finding ex parte communications impermissible. Sometimes these

concerns are implied. 294 At least on occasion, however, they are openly stated. In a recent case, the Ninth Circuit noted

with obvious substantial concern that a party ″did not know if he could trust″ his expert after the expert had a brief ex parte

conversation with opposing counsel. 295 A state bar ethics committee worried that ex parte communication could

″undermine the right of [retaining] counsel, in our state court adversary system, to formulate his or her case in confidence.″
296 In the end, whether concerns about expert loyalty are implied or openly stated in opinions finding ex parte contact

unethical, these concerns trump any possible benefits of ex parte contact in the minds of trial-team-model advocates.

[*730]

b. The Dangers of Loyalty

This belief in an expert’s loyalty as paramount to all other concerns, including the potential of ex parte communications

to make the search for truth more effective, perhaps results from the realities of the relationship between attorneys and the

it is common for both parties to have expert witnesses who will testify concerning an issue in dispute, see Wolfram, supra note 58, §

12.4.6, at 652, this is not always the case. See Easton, supra note 23, at 506; Graham, supra note 1, at 184-85; Lubet, supra note 25, at

465 & n.5 (discussing a study of California cases showing that opposing experts testified in fifty-seven percent of civil trials, but at least

one expert testified in eighty-six percent of civil trials). In a case where only one party has retained an expert witness (sometimes because

the other party cannot afford to retain one, see Easton, supra note 23, at 506), it is beyond reasonable to assume the existence of an

unspoken mutual agreement to avoid an information-gathering technique that will help the side without an expert in the

cross-examination of the only expert who will testify. Furthermore, while custom may explain the reluctance of some attorneys to contact

opposing experts ex parte, it cannot, in and of itself, justify an ethical ban on such contact. If the custom against ex parte contact with

experts and the policy behind it (like the custom and related policy of bans on ex parte contact with represented parties, see supra note

110 and accompanying text) is to be considered controlling, it should result in the adoption of ethical rules that explicitly and directly

prohibit such contact (similar to the ethical rules that explicitly prohibit ex parte contact with represented persons, see supra note 110).

In the absence of any such rules, ex parte contact is permitted by the rules, despite the distaste among some members of the bar for the

practice. Finally, it is worth noting that any agreement regarding abstaining from ex parte contact does not have to remain unspoken. If

the opposing attorneys believe that it is in their clients’ best interests for all attorneys to refrain from ex parte contact with adverse

retained expert witnesses, the attorneys can verbalize this agreement and memorialize it in writing. In fact, the parties could stipulate to

the entry of an order of the court prohibiting ex parte contact with adverse expert witnesses. See Fed. R. Civ. P. 26(f)(4).

294 For example, the Alaska Bar Association Ethics Committee’s outrage was obvious when it stated that in one incident of ex parte

contact reported to it, the ″expert, not as sophisticated or experienced as the others, apparently sent the opposing counsel a copy of his

expert report and underlying factual data before these had even been seen by the attorney who retained the expert.″ Alaska Bar Ass’n

Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *2. In a similar vein, one commentator opposed to ex parte contact demonstrated

his belief in loyalty by stating, ″Indeed, a question that a careful lawyer should ask when confronted with a garrulous adverse expert is

whether that lawyer is being set up by his or her adversary rather than vice versa.″ Nilles, supra note 127, at 20.

295 See Erickson, 87 F.3d at 300-02. The court noted, ″Erickson believed he could no longer use Dr. Grimm because Erickson did not

know what had transpired during the meeting between Combs and Dr. Grimm.″ Id. at 302.

296 Or. State Bar Legal Ethics Comm., Formal Op. 1992- 132, at 5 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:7122. While this comment demonstrates that trial-team-model advocates have concerns about expert

loyalty, it does not necessarily reflect law outside of Oregon. As of the time of this opinion, Oregon, unlike almost all other American

jurisdictions, see supra note 147, had no formal discovery regarding testifying expert witnesses. Or. State Bar Legal Ethics Comm.,

Formal Op. 1992-132, at 3 (1992) (noting ″the complete lack of express provision under Oregon rules for formal discovery of expert

witnesses retained to testify at trial″), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7122. The

Oregon committee’s concern for the possibility that ex parte contact would result in revelation of trial strategy has more merit than would

a concern in a jurisdiction where revealing such strategy to a testifying expert renders the communications about the strategy

discoverable. See supra notes 261-66 and accompanying text.
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experts they hire. Without a doubt, testifying experts are affected by the sometimes large amounts of money that their

clients pay them. 297 Human nature dictates this. Without a doubt, experts are often close to the attorneys who choose them

and work closely with them for months or years. 298 Human nature dictates this also. In other words, without a doubt,

experts are very loyal to the attorneys and clients that hire and pay them. 299

The loyalty that experts have for their clients and attorneys is not a reason to prohibit opposing counsel from

communicating with experts, though. Instead, this loyalty should cause the system to arm the opposing party and her

attorney with every possible weapon to fight the loyalty that the expert feels for the attorney and client. 300 Loyalty is a

form of bias, and a very powerful one at that. 301 Given the vast sums of money they are paid and the reality that the flow

of money will stop if the expert [*731] reaches conclusions that do not advance the cause of the attorney and her client,
302 experts are often the most biased nonparty witnesses in a trial. 303

Attorneys preparing to cross-examine these biased, financially motivated, and skilled witnesses face an often monumental

297 See Easton, supra note 23, at 494, 496; supra note 61.

298 See Easton, supra note 23, at 493-94, 497; supra note 62 and accompanying text.

299 See Langbein, supra note 58, at 835 (noting the ″psychological pressure″ that is exerted upon expert witnesses).

300 As one court reasoned: The trier of fact has a right to know who is testifying. If it is the lawyer who really is testifying

surreptitiously through an expert (i.e., if the expert is in any significant measure parroting the views that are really the lawyer’s), it would

be fundamentally unfair to the truth finding process to lead the jury or court to believe that the background and personal attributes of

the expert should be taken into account when the persuasive power of the testimony is assessed.Intermedics, Inc. v. Ventritrex, Inc., 139

F.R.D. 384, 396 (N.D. Cal. 1991) (emphasis in original).

301 Cf. Benny Agosto, Jr., Should Clinical Medical Testimony Be Subject to Daubert Analysis?, Tex. B.J., Jan. 1999, at 30, 34 (noting

″the unfortunate fact that experts are nearly always biased toward those who pay their fees″). The loyalty of retained expert witnesses

to the advocates who employ them is not a uniquely American problem. For one Australian perspective, see Hon. Justice H.D. Sperling,

Supreme Court of New South Wales, Expert Evidence: The Problem of Bias and Other Things, Speech at Supreme Court of New South

Wales Annual Conference, at http://www.lawlink.nsw.gov.au/ sc/sc.nsf/pages/sp 030999 (Sept. 3-4, 1999). Justice Sperling quoted an

1873 Australian decision where the judge reported: ″’Undoubtedly there is a natural bias to do something serviceable for those who

employ you and adequately remunerate you. It is very natural, and it is so effectual that we constantly see persons, instead of considering

themselves witnesses, rather consider themselves as the paid agents of the person who employs them.’″ Id. (quotingLord Arbinger v.

Ashton, 17 L.R.-Eq. 358, 374 (Ch. App. 1873)). He also reported the results of a survey of Australian judges who had handled civil trials

without a jury that indicated that eighty-five percent ″had encountered partisanship in expert witnesses.″ Id. (citation omitted). Despite

this data, Justice Sperling opined: ″The problem of biased evidence is much more acute in the United States than here. Most civil suits

are tried by jury there and juries are more likely to be duped by ’junk science’ than judges.″ Id.

302 One experienced expert witness frankly outlined how economic pressures can influence expert testimony: Nobody likes to

disappoint a patron; and beyond this psychological pressure is the financial inducement. Money changes hands upon the rendering of

expertise, but the expert can run his meter only so long as his patron litigator likes the tune. Opposing counsel undertakes a similar

exercise, hiring and schooling another expert to parrot the contrary position. The result is our familiar battle of opposing experts. The

more measured and impartial an expert is, the less likely he is to be used by either side.Langbein, supra note 58, at 835 (footnote omitted).

303 Many have noted that retained expert witnesses are controlled to a dramatic extent by the attorneys who retain them. More than

four decades ago, a commentator contended: ″[T]here is no such thing as a neutral, impartial [expert] witness. . . . [The expert] is bound

to be biased and partial, and strongly motivated towards advocacy of his particular prejudiced point of view.″ Bernard L. Diamond, The

Fallacy of the Impartial Expert, 3 Archives of Crim. Psychodynamics 221, 229-30 (1959), reprinted in David W. Louisell et al., Cases

and Materials on Pleading and Procedure 842, 846 (5th ed. 1983). One commentator who serves as an expert noted that many refer to

experts as ″’saxophones,’″ because ″the lawyer plays the tune, manipulating the expert as though the expert were a musical instrument

on which the lawyer sounds the desired notes.″ Langbein, supra note 58, at 835. A federal district judge echoed this thought with the

observation that expert witnesses ″are nothing more than willing musical instruments upon which manipulative counsel can play

whatever tune is desired.″ Karn v. Rand, 168 F.R.D. 633, 639 (N.D. Ind. 1996) (citation omitted). Another commentator observed that

″the use of experts has led to some of the most notorious abuses of the adversary system″ because experts often lack ″any hint of

impartiality.″ Applegate, supra note 32, at 295. This observation is supported by the comments of an expert witness who noted that, when

he serves as an expert, he feels pressure to ″join the team″ by letting himself be convinced ″to shade [his] views, to conceal doubt, to

overstate nuance, to downplay weak aspects of the case that [he] has been hired to bolster.″ Langbein, supra note 58, at 835; cf. Lubet,
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task. If the attorney retaining the expert chose carefully, 304 the expert will be a strong witness who will make a good [*732]

impression on the jury and will be skilled at defending herself during cross- examination. 305 Nonetheless, given the

economic and loyalty pressures on the expert, she may reach incorrect conclusions that the attorney has, in one

commentator’s words, ″more or less″ told her to reach. 306 If trials are to be a search for truth, 307 the justice system should

not unnecessarily handicap the attorney who must take on the daunting task of impeaching a biased, but important, witness.
308

Certainly the system should not place greater restrictions upon an attorney in her efforts to prepare for the

cross-examination or other impeachment of expert witnesses than it places upon her in her effort to prepare for the

cross-examination or impeachment of fact witnesses. If ex parte communications with testifying experts are disallowed, the

system is doing just that, because attorneys are generally 309 allowed to contact fact witnesses without advising their

opponents or seeking their approval, 310 regardless of how loyal they are to one of the attorneys or parties. 311 If [*733]

supra note 25, at 468 (″[S]ome lawyers will be tempted to see the expert as simply another member of the litigation team.″). Similarly,

a federal judge has observed that ″expert testimony has often been subject to improper influences, and that counsel can all too easily color

the expert’s opinion.″ Karn, 168 F.R.D. at 639 (citation omitted); cf. Wolfram, supra note 58, § 12.4.6, at 652 (″The tarnished ideal of

expert testimony is testimony based entirely on the witness’ honest scientific data and opinion. In truth, however, many expert witnesses

are as much hired-gun advocates as are the lawyers for whom they work.″ (footnotes omitted)). Even a court that limited formal expert

witness discovery admitted that an attorney can have tremendous influence over the expert she retains when it noted that an ″expert’s

view may have originated with an attorney’s opinion or theory.″ Bogosian v. Gulf Oil Corp., 738 F.2d 587, 595 (3d Cir. 1984).

304 Of course, another aspect of choosing experts carefully is finding experts who are likely to reach opinions favorable to the choosing

attorney’s case. See Wolfram, supra note 58, § 12.4.6, at 652 (″Lawyers are expected to seek out experts whose testimony will favor their

side . . . .″); infra note 306 and accompanying text.

305 See United States v. 23.76 Acres of Land, 32 F.R.D. 593, 596 (D. Md. 1963) (″[I]t needs no citation of authority to say that an

expert is the most difficult witness to cross-examine . . . .″); Wrobleski v. de Lara, 727 A.2d 930, 934 (Md. 1999); Hallahan, supra note

41, at 61.

306 One observer noted that ″it is generally recognized that the lawyer explains to the expert more or less exactly what needs to be

said.″ Applegate, supra note 32, at 348 n.368.

307 Courts have recognized the importance of ex parte interviews in promoting the search for the truth. In a passage quoted and adopted

by the Second Circuit, the U.S. District Court for the Southern District of New York observed, ″A trial is a search for the truth. . . . A

lawyer may properly interview any witness or prospective witness for the opposing side in any civil or criminal case without the consent

of opposing counsel.″ Coppolino v. Helpern, 266 F. Supp. 930, 935 (S.D.N.Y. 1967), quoted in Int’l Bus. Machs. Corp. v. Edelstein, 526

F.2d 37, 44 (2d Cir. 1975); cf. Seven-Up Bottling Co. v. United States, 39 F.R.D. 1, 2 (D. Colo. 1966) (rejecting the theory that a party’s

investment in an expert witness is more important than the systemic interest in finding the truth), cited in Norfin, Inc. v. Int’l Bus. Machs.

Corp., 74 F.R.D. 529, 533 (D. Colo. 1977).

308 See Karn, 168 F.R.D. at 639 (″[I]t stands to reason that useful cross examination and possible impeachment can only be

accomplished by gaining access to all of the information that shaped or potentially influenced the expert witness’s opinion.″); Emergency

Care Dynamics Ltd. v. Superior Court, 932 P.2d 237, 300 (Ariz. Ct. App. 1997) (″Just as an expert witness’s sources remain a proper

subject of cross-examination, . . . so do the expert’s relations with the hiring party and its counsel.″); Stearrett v. Newcomb, 521 A.2d

636, 638 (Del. Super. Ct. 1986) (″It is inherent in the testimony of the expert that he would be called upon to divulge all facts and

information upon which he bases his opinion, and any limitations placed upon his retention as an expert.″).

309 For a discussion of the exceptions to this general rule, see supra notes 110-16 and accompanying text.

310 See, e.g., Coppolino, 266 F. Supp. at 935-36, quoted in Int’l Bus. Machs., 526 F.2d at 44; Or. State Bar Legal Ethics Comm., Op.

1992-132, at 2 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7122; see also supra note

111 and accompanying text.

311 See supra note 110-14. Perhaps the best example of an unpaid witness who is loyal to one side, short of one who is actually

represented as a party in an action, is a crime victim or other prosecution witness in a criminal case. Despite the rather intense loyalty

that many crime witnesses feel for the prosecutor, criminal defense attorneys are free to contact them ex parte. See Gregory v. United

States, 369 F.2d 185, 188 (D.C. Cir. 1966); Ex parte Nichols, 624 So. 2d 1325, 1326-27 (Ala. 1992); Jones v. Georgia, 520 S.E.2d 454,

456 (Ga. 1999); Pa. Bar Ass’n Comm. on Legal Ethics and Prof’l Responsibility, Informal Op. 98-134 (1998), 1999 WL 516727, at *2

(″[I]t is improper for an attorney for the Commonwealth to tell a victim not to speak with a defense attorney, under Pa. R.P.C. 3.4, let
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ex parte contact with fact witnesses is allowed and even encouraged, 312 restrictions upon attorney contact with witnesses

based upon their status as retained experts cannot be justified, 313 particularly when the Model Rules do not distinguish

between expert and fact witnesses. 314

In fact, those who wrote the Model Rules and adopted them into state professional responsibility provisions believe so

strongly in the value of ex parte communications with witnesses that they did more than just allow such contact. The Model

Rules take a significant additional step in support of ex parte contact, by forbidding an attorney from asking a witness to

avoid ex parte contact with opposing counsel. 315 Furthermore, with the exception of some circumstances involving a

client’s relatives, employees, or agents, 316 this prohibition against asking a witness not to participate in ex parte

communications applies to witnesses who are very loyal to the attorney’s client, including such persons as the client’s close

friends and colleagues. The inclusion of this prohibition in the Model Rules documents a belief in the benefits of ex parte

contact with witnesses for the adversary system, including the acquisition of information that could lead to either settlement

or more informed cross-examinations, 317 and a concern about the problems that would result from allowing [*734] one

party to quarantine witnesses, including an interference with the truth-seeking process. 318 If these benefits and problems

are present with fact witnesses, they are at least equally present with retained experts, 319 who are given special advantages
320 and are often among the most important witnesses in a given case. 321

IV. Ethical Restrictions on Attorneys Conducting Ex Parte Communications

alone attempt to interfere with [a defense attorney’s] attempt to interview other witnesses.″). As the law regarding crime witnesses,

including victims, establishes, a witness’s loyalty to one of the attorneys or parties is not recognized as significant enough to render ex

parte contact by the opposing attorney unethical.

312 See McMoran, supra note 88, at 999.

313 If anything, the dollar-induced loyalty that experts feel for their clients should result in giving attorneys more methods to prepare

for expert impeachment than are allowed for fact witness impeachment, not less. See Easton, supra note 23, at 489-90, 565.

314 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208 (″No Model Rule . . . treats expert witnesses differently from fact witnesses.″); N.Y. State

Bar Ass’n Comm. on Prof’l Ethics, Op. 577 (1986), 1986 WL 68786, at *1 (stating that the committee is ″unaware of any ethical rule

or policy which would justify a distinction between a retained expert witness and an ordinary witness″).

315 Under Model Rule 3.4(f), an attorney cannot ″request a person other than a client to refrain from voluntarily giving relevant

information to another party.″ Model Rules, supra note 8, R. 3.4(f); see supra note 143 (citing state professional responsibility rules). But

see infra notes 341-45 and accompanying text (discussing exceptions to the rule). An attorney would violate this rule by asking a witness

not to participate in ex parte contact with the attorney’s opponent because such contact could involve the conveying of relevant

information to another party through the opposing counsel.

316 Model Rule 3.4(f) does allow an attorney to ask a nonclient not to voluntarily give information to the attorney’s opponent when

″(1) the person is a relative or an employee or other agent of the client; and (2) the lawyer reasonably believes that the person’s interests

will not be adversely affected by refraining from giving such information.″ Model Rules, supra note 8, R. 3.4(f).

317 An attorney’s purposes in seeking to communicate ex parte with fact witnesses would presumably be the same as her purposes in

seeking to communicate ex parte with expert witnesses. See supra text accompanying notes 107-09.

318 See supra notes 307-08 and accompanying text.

319 One court noted: As a general proposition, . . . no party to litigation has anything resembling a proprietary right to any witness’s

evidence. Absent a privilege no party is entitled to restrict an opponent’s access to a witness, however partial or important to him, by

insisting upon some notion of allegiance. Even an expert whose knowledge has been purchased cannot be silenced by the party who is

paying him on that ground alone. Unless impeded by privilege an adversary may inquire, in advance of trial, by any lawful manner to

learn what any witness knows if other appropriate conditions the witness alone may impose are satisfied, e.g., compensation for his time

and expertise or payment of reasonable expenses involved . . . .Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128 (D.D.C. 1983) (citations

omitted), cited in Donako v. Rowe, 475 N.W.2d 30, 36 (Mich. 1991).

320 See supra notes 44-54 and accompanying text.

321 See supra note 18.
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This does not mean that there should be no ethical restrictions upon attorneys conducting ex parte communications with

adverse retained experts. Instead, it simply means that the ethical restrictions that have been developed for ex parte

communications with fact witnesses 322 are sufficient for ex parte communications with expert witnesses. Some of these

restrictions will be briefly catalogued here.

A. Abstaining from Contact with Represented Persons

Because this Article concerns contact with retained expert witnesses, Model Rule 4.2 generally will not apply. Nonetheless,

this fundamental ″no contact″ rule bears repeating. Model Rule 4.2 prohibits an attorney from contacting persons who are

represented by counsel in the case at hand. 323 With regard to corporate parties and [*735] other entities, the forbidden

zone generally includes employees who are members of an entity’s control group or are otherwise authorized to make

statements on behalf of the entity. 324 Because most employee experts would presumably be within the scope and authority

of their employment when making statements about the issues that an opposing attorney would like to discuss with them,

attorneys probably should assume that most or all experts who are employees of represented entities generally cannot be

contacted. 325

B. Acknowledging the Attorney’s Role

Under Model Rule 4.3, an attorney who is ″dealing″ with an unrepresented person cannot state or imply that she is

disinterested. 326 Furthermore, an attorney must attempt to correct any misunderstandings held by an unrepresented person

about the attorney’s role. 327 Therefore, when an attorney contacts or interviews a witness ex parte, she must be candid

about her role in the case. 328

C. Avoiding False Statements

322 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, 1001:207, :208 (″There are . . . ethical limitations that apply to contacts with any witness . . . .″); McMoran,

supra note 88, at 992 (similar).

323 Model Rules, supra note 8, R. 4.2. Of course, the attorney who ″close[es her] eyes to the obvious″ fact that a witness is represented

could be guilty of misconduct. See id. at cmt. [6]; see also McMoran, supra note 88, at 998. The Ethics 2000 Commission has proposed

removing a provision from the Model Rule comment stating that an inference of knowledge of representation ″may arise in circumstances

where there is substantial reason to believe that the person with whom communication is sought is represented in the matter to be

discussed.″ Model Rules (Final Draft), supra note 110, R. 4.2 cmt. [8], http://www.abanet.org/cpr/e2k-rule42.html.

324 See supra note 116.

325 Nilles, supra note 127, at 19.

326 Model Rules, supra note 8, R. 4.3; Ethics Digest, supra note 114, <pmark> 94-48.

327 See supra note 326.

328 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208 (″When a lawyer contacts any witness, lay or expert, actual or potential, the lawyer must not

knowingly leave the witness in ignorance of the lawyer’s relationship to the case that gives occasion to the contact.″); Or. State Bar Legal

Ethics Comm., Op. 1992-132, at 6 (1992) (″[A]n Oregon attorney cannot misrepresent the identity or motive of the interviewer.″),

summarized in ABA/BNA Manual, 1991- 1995 Ethics Opinions, supra note 11, at 1001:7122; McMoran, supra note 88, at 997; Nilles,

supra note 127, at 19 (″If the expert is considered to be unrepresented by counsel, the lawyer cannot state or imply that she or he is

disinterested. Further, if the lawyer reasonably should know that the expert misunderstands the lawyer’s role, the lawyer must take

reasonable steps to correct the misunderstanding.″); cf. Morrison v. Brandeis Univ., 125 F.R.D. 14, 19-20 (D. Mass. 1989) (requiring

counsel to disclose her capacity at the beginning of ex parte interviews with witnesses).
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Pursuant to Model Rule 4.1(a), an attorney can not ″make a false statement of material fact or law to a third person.″ 329

This prohibition applies to ex parte communications with witnesses. 330

D. Refraining from Suggesting the Witness Must Communicate Ex Parte

Because Model Rule 4.1(a) prohibits false statements of law, attorneys must be careful in approaching witnesses. In the

absence of a subpoena requiring attendance [*736] at a formal proceeding, a witness does not have to talk to an attorney.
331 Therefore, an attorney cannot suggest that a witness must participate in ex parte communications with her. 332

E. Avoiding Harassment

An attorney’s intensity in preparing for cross-examination of a witness must be tempered by a respect for the witness and

her rights. Model Rule 4.4 states, ″a lawyer shall not use means that have no substantial purpose other than to embarrass,

delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.″ 333 In

other words, an attorney cannot harass a witness.

F. Protecting the Integrity of Evidence

Model Rule 3.4(b) provides that an attorney shall not ″falsify evidence, counsel or assist a witness to testify falsely, or offer

an inducement to a witness that is prohibited by law.″ 334 These prohibitions apply not only to an attorney’s ″own″

witnesses, but also to those friendly to her opponent. 335

G. Refraining from Persuading Witnesses Not to Testify

Under Model Rule 3.4(a), an attorney cannot obstruct another party’s access to evidence. 336 This prohibition is viewed as

an incorporation and expansion of the old Model Code provision that an attorney ″shall not advise or cause a person to

secrete himself . . . for the purpose of making him unavailable as a witness . . . .″ 337 Pursuant to these provisions, ethics

authorities have determined that attorneys cannot attempt to persuade witnesses not to testify, 338 but they can attempt to

329 Model Rules, supra note 8, R. 4.3; accord Restatement, supra note 101, § 98(1).

330 Nilles, supra note 127, at 19.

331 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208; Alaska Bar Ass’n Ethics Comm., Op. 84-8 (1984) (″An expert witness . . . is obviously free

to refrain from discussing his opinions or the basis for such opinions with anyone.″), summarized in ABA/BNA Manual, 1980-1985

Ethics Opinions, supra note 127, at 801:1203.

332 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208 (″[T]he lawyer may not, consistent with Rule 4.1(a), convey the message, directly or

indirectly, that the witness must speak to the lawyer.″ (emphasis in original)); Nilles, supra note 127, at 19; see also Kaveney v. Murphy,

97 F. Supp. 2d 88, 93 (D. Mass. 2000); Alaska Bar Ass’n Ethics Comm., Op. 85-2 (1985), 1985 WL 301273, at *2 (noting with disdain

an instance where ″opposing counsel had contacted several of the attorney’s retained experts and repeatedly asserted to them that they

were ’required’ to discuss their testimony with him″).

333 Model Rules, supra note 8, R. 4.4.

334 Id. R. 3.4(b).

335 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208 (″[T]he prohibition of Model Rule 3.4(b), on counseling or assisting a witness to testify

falsely, necessarily applies to an opponent’s witnesses as well as one’s own.″).

336 Model Rules, supra note 8, R. 3.4(a).

337 Model Code, supra note 139, DR 7-109(B).

338 Or. State Bar Legal Ethics Comm., Op. 1992-132, at 6 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions,

supra note 11, at 1001:7122; Va. State Bar Standing Comm. on Legal Ethics, Op. 1678, at 2 (1996) (″The committee believes . . . that
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convince them that their [*737] memories or opinions are in error. 339

If these restrictions are adequate to protect the justice system from improper conduct by attorneys in ex parte

communications with fact witnesses, they are adequate to protect the system from improper conduct by attorneys in ex parte

communications with experts. Of course, the restrictions outlined in the Model Rules and state ethical provisions are subject

to revision. 340 If new restrictions are needed and are enacted regarding ex parte contact with witnesses, these restrictions

should apply to both fact and expert witness contact.

[*738]

V. Ethical Restrictions on Retaining Attorneys Concerning Ex Parte Communications

The attorney who wishes to communicate with an opposing witness is not the only lawyer whose behavior is constrained

by professional responsibility considerations regarding ex parte contact. Instead, the Model Rules also restrict the conduct

of the attorney who will call the witness to the stand at trial, by limiting the circumstances in which she can advise the

witness not to participate in ex parte communications with opposing counsel.

A. Current Law: Attorneys May Advise Their Retained Experts Not to Participate in Ex Parte Communications with

Opposing Counsel

Unlike the restrictions on the attorney conducting ex parte communications with an adverse witness, the restrictions on

attorneys advising witnesses about whether to participate in ex parte communications sometimes operate differently for fact

witnesses and experts.

1. Application of Model Rule 3.4(f)

Model Rule 3.4(f) provides:

A lawyer shall not . . . request a person other than a client to refrain from voluntarily giving relevant information to another

party unless:

(1) the person is a relative or an employee or other agent of a client; and

it is not ethically permissible for a lawyer directly to advise the other party’s expert witness not to testify, or indirectly through another

acting at the lawyer’s request to cause the other party’s expert witness not to testify.″), summarized in ABA/BNA Manual, supra note

116, at 1101:8703; Trial Conduct, Fairness to Opposing Party, ABA/BNA Manual, supra note 116, at 61:701 (″With respect to witnesses,

Model Rule 3.4(a)’s prohibition against obstructing access to evidence bars a lawyer from procuring the absence of a witness. More

subtle efforts to dissuade a witness from testifying may also violate Rule 3.4(a), as well as other professional conduct rules.″). The

Oregon State Bar Legal Ethics Committee also opined that an attempt to convince a fact or expert witness not to testify ″would be

prejudicial to the administration of justice,″ even if the attempt proved unsuccessful. Or. State Bar Legal Ethics Comm., Op. 1992-132,

at 6 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions, supra note 11, at 1001:7122; cf. Or. State Bar Legal Ethics

Comm., Op. 530 (1990) (″[I]t goes without saying that efforts to persuade the expert against testifying are . . . improper.″), summarized

in ABA/BNA Manual, 1986-1990 Ethics Opinions, supra note 116, at 901:7106.

339 Or. State Bar Legal Ethics Comm., Op. 1992-132, at 6 (1992), summarized in ABA/BNA Manual, 1991-1995 Ethics Opinions,

supra note 11, at 1001:7122; Or. State Bar Legal Ethics Comm., Op. 530 (1990), summarized in ABA/BNA Manual, 1986-1990 Ethics

Opinions, supra note 116, at 901:7106.

340 The Ethics 2000 Commission has proposed changes in the text of several of the Model Rules limiting the conduct of attorneys

conducting ex parte communications discussed in this section. See supra note 116 (outlining Ethics 2000 Commission’s proposed

revision to Model Rule 4.2); Model Rules (Final Draft), supra note 110, R. 4.3 (adding provision regarding the giving of legal advice

to unrepresented persons), http://www.abanet.org/cpr/e2k-rule43.html; Id. R. 4.4(b) (adding comments regarding privileged and

inadvertently sent items), http://www.abanet.org/cpr/e2k-rule44.html. The text of, though not necessarily the comments to, the other

Model Rules discussed here would remain unaffected by the Ethics 2000 Commission’s proposals. See id. R. 4.1, Reporter’s Explanation

of Changes, http://www.abanet.org/cpr/e2k-rule41.html; supra note 143 (regarding Model Rule 3.4).
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(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such

information. 341

As applied, this Model Rule has resulted in differences in the permissible advice that attorneys can give to fact witnesses

and retained experts.

Attorneys cannot admonish fact witnesses who are neither relatives, employees, nor agents of parties to refrain from ex

parte communications with opposing counsel. 342 Attorneys are allowed to inform fact witnesses that they do not have to

participate in ex parte communications. 343 In addition, professional responsibility authorities [*739] generally conclude

that attorneys can tell fact witnesses that they are allowed to insist that opposing counsel allow them to participate in

interviews. 344

Under the existing rules, as interpreted by ethics authorities, an attorney’s advice to retained expert witnesses is allowed

to go one step further. The question of whether an attorney can advise a retained expert witness not to participate in ex parte

communications with opposing counsel turns on whether retained experts are ″agents″ of the parties that pay them under

the Model Rule 3.4(f) provisions quoted above. Most ethics authorities have found that experts are agents, for purposes of

Model Rule 3.4(f) and its state counterparts, and retaining attorneys are therefore allowed to ask them to refrain from ex

parte contact with opposing counsel. 345

Although these holdings do result in some differentiation between fact and expert witnesses, they are defensible

interpretations of the existing Model Rules and similar state ethics provisions. Although the term ″agent″ is an imprecise

one, 346 it is probably correct that retained experts are agents, at least to some extent. 347 Clients hire them to review data

and reach conclusions on their behalf. If the presence of any 348 type of agency is sufficient to bring Model Rule 3.4(f)(1)

341 Model Rules, supra note 8, R. 3.4(f). Many states have adopted professional responsibility rules based upon Model Rule 3.4. See

supra note 143. The predecessor Model Code did not contain an equivalent provision: With regard to paragraph (f) [of Model Rule 3.4],

DR 7- 104(A)(2) provided that a lawyer shall not ″give advice to a person who is not represented . . . other than the advice to secure

counsel, if the interests of such person are or have a reasonable possibility of being in conflict with the interests of the client.″See Model

Rules, supra note 8, R. 3.4, Model Code Comparison (omission in original). The Model Code did state that an attorney ″shall not advise

or cause a person to secrete himself . . . for the purpose of making him unavailable as a witness.″ Model Code, supra note 139, DR

7-109(B).

342 Model Rules, supra note 8, R. 3.4(f).

343 See Ex parte Nichols, 624 So. 2d 1325, 1327 (Ala. 1992).

344 See id. at 1327; cf. Morrison v. Brandeis Univ., 125 F.R.D. 14, 20 (D. Mass. 1989) (noting that a witness is permitted to insist upon

the presence of his or her own attorney as a condition to participation in an interview with the other party’s attorney).

345 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-378 (1993), reprinted in ABA/BNA Manual, 1991-1995 Ethics

Opinions, supra note 11, at 1001:207, :208 (″[T]he opposing party or its lawyer may properly have asked the expert not to discuss the

case with the inquiring lawyer.″ (emphasis in original)); Alaska Bar Ass’n Ethics Comm., Op. 84-8 (1984) (″[A]n attorney may, as a term

of the engagement for such expert, obligate the expert to refrain from discussing his opinions regarding the subject in controversy unless

previously authorized by the attorney or through applicable discovery or trial procedures.″), summarized in ABA/BNA Manual,

1980-1985 Ethics Opinions, supra note 127, at 801:1203.

346 Although the agency course is no longer a staple of the standard law school curriculum, see Robert C. Clark, In Memoriam: Louis

Loss, 111 Harv. L. Rev. 2135, 2136 (1998); Robert B. Thompson, The Basic Business Associations Course: An Empirical Study of

Methods and Content, 48 J. Legal Educ. 438, 446 n.10 (1998), the fact that it once took an entire semester to discuss and digest agency

law demonstrates that the term ″agent″ has many different meanings.

347 In an opinion that did not deal directly with expert witnesses specifically, but agents generally, one ethics committee opined that

″communication with [an opposing party’s] agent may be permissible depending upon the scope and extent of the agency.″ Phila. Bar

Ass’n Prof’l Guidance Comm., Guidance Inquiry 88-30, at 1 (1988). If this logic applies to an attorney’s ability to instruct expert

witnesses not to participate in ex parte communications with opposing counsel, the instruction not to participate should only be as broad

as the scope of the agency. Therefore, to the extent that the expert has information acquired before she was retained, an attorney
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into effect, the Rule [*740] does allow attorneys to instruct retained experts not to participate in ex parte communications.
349

2. Practical Implications of Model Rule 3.4(f)

Trial-team-model advocates might seize upon Rule 3.4(f) as a reason for disallowing ex parte communications altogether.

If attorneys can ethically advise their retained experts not to participate in ex parte communications, why bother letting

adverse attorneys make ex parte contact in the first place? The answer, like the question, involves practical realities of ex

parte contact.

First, the existence of an information-gathering technique for attorneys should not and does not depend upon that technique

being universally or even usually effective. Ex parte communications with fact witnesses provide a prime, but certainly not

the only, 350 example of an information-gathering maneuver that often results in the gathering of little or no information.

Like experts, fact witnesses are free not to participate in ex parte communication. 351 No attorney can force any witness

to talk to her without serving a subpoena upon her and thereby engaging in a decidedly non-ex [*741] parte

communication. 352 Fact witnesses often exercise the option of not talking. 353 In other words, ex parte communications

instructing noncooperation may arguably be required to note that she can only advise noncooperation on matters developed for the

litigation at hand. See supra note 183.

348 Viewing experts as agents of clients has interesting implications. For example, under Rule 801(d)(2) of the Federal Rules of

Evidence, ″a statement by [a] party’s agent or servant concerning a matter within the scope of the agency or employment, made during

the existence of the relationship″ is an admission. Fed. R. Evid. 801(d)(2). An admission is admissible against the party whose agent

made the statement, because it is not hearsay. Fed. R. Evid. 801(d). If experts are the agents of parties for purposes of both Model Rule

3.4(f) and Federal Rule of Evidence 801(d)(2), parties presumably cannot raise hearsay objections to statements made by their experts.

Compare McKitty v. Bd. of Educ., Nyack Union Free School Dist., No. 86 Civ. 3176 (PKL), 1987 WL 28791, at *4 (S.D.N.Y. Dec. 16,

1987) (equating the group of employees of a party who could not be contacted under the predecessor to Model Rule 4.2 with the group

of employees who could make statements that would be considered admissions of their employer (citing Frey v. Dep’t of Health &

Human Servs., 106 F.R.D. 32, 37-38 (E.D.N.Y. 1985))), with Morrison, 135 F.R.D. at 16-18 (finding that the group of persons who could

make statements that would be admissible as admissions under the Federal Rules of Evidence is even larger than the group of persons

who are considered represented parties for purposes of the no-contact professional responsibility rule). As long as the expert’s statements

are relevant, they should be admissible, unless some provision of evidence or other law renders them inadmissible. Some courts have

held that expert witnesses are agents whose statements therefore are admissible as admissions against the parties who hire them. See

Collins v. Wayne Corp., 621 F.2d 777, 780-82 (5th Cir. 1980); Onti, Inc. v. Integra Bank, No. CIV.A.14514, 1998 WL 67123 (Del. Ch.

Aug. 25, 1998). On the other hand, other courts have rejected the idea that experts are agents who can make binding admissions. See

Kirk v. Raymark Indus., Inc., 61 F.3d 147, 162-64 (3d Cir. 1995); Taylor v. Kohli, 642 N.E.2d 467, 468-69 (Ill. 1994). The latter holdings

suggest that expert witnesses arguably also are not agents for purposes of Model Rule 3.4(f), at least in these jurisdictions.

349 In this Article, I have argued that attorneys should not be subject to allegations of ethical impropriety when they act in conformance

with the language in the Model Rules. See supra notes 201-02 and accompanying text. An attorney reviewing Model Rule 3.4(f), as it

is currently constituted, would certainly be reasonable in concluding that she could permissibly advise a retained expert to avoid ex parte

communications with attorneys representing other parties. To be consistent, I cannot now suggest that attorneys who give such advice

to retained experts are violating Model Rule 3.4(f), even though I am obviously an advocate of ex parte communications and I believe

that allowing attorneys to instruct their retained experts not to participate in ex parte communications is not in the best interests of the

truth-seeking process. See infra Part V.B.

350 See Hayes & Ryder, supra note 1, at 1123 n.116, 1123-24, 1138 (noting the inadequacy of interrogatory answers).

351 See supra note 332.

352 See Johnston v. Nat’l Broad. Co., 356 F. Supp. 904, 910 (E.D.N.Y. 1973) (″[A]ny witness has the right to refuse to be interviewed

if he so desires.″); cf. Kaveney v. Murphy, 97 F. Supp. 2d 88, 89 (D. Mass. 2000) (requiring attorney conducting ex parte interviews to

remind witnesses that they have the right to refuse to participate); Ex parte Nichols, 624 So. 2d 1325, 1327 (Ala. 1992); Gulley v. State,

519 S.E.2d 655, 664 (Ga. 1999) (stating that in a criminal case, ″[w]itnesses cannot be compelled to submit to interviews with the

defense″).

353 See McMoran, supra note 88, at 991-92.
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with fact witnesses often do not result in the acquisition of new information. 354 In similar fashion, many other

information-gathering efforts, including many formal discovery devices, 355 often do not result in the acquisition of much

(or any) useful information. 356 Nonetheless, attorneys are allowed to attempt to engage in these information-gathering

efforts, because such efforts, at least occasionally, do lead to the acquisition of significant information.

Furthermore, ex parte contacts with retained experts that do not result in a meaningful dialogue are not necessarily

″ineffective,″ or, at least, not totally ineffective. Even if the expert slams the phone down almost immediately after an

attorney calls her, the attorney has gained something from her attempt to discuss the case with the expert. When the expert

refuses to talk to an attorney based upon the advice of the attorney who hired her, the expert’s cross-examination might

include an exchange along the following lines: 357

[*742]

Q: You talked to Attorney Jones, who hired you, about this case dozens of times, right?

A: Sure.

Q: But when I called you and asked you to discuss your theories with me, you refused to do so, right?

A: Right. 358

354 As a practical matter, the allowable parameters for advising expert and fact witnesses about whether to participate in ex parte

communications may not be as different as one might first believe. While it is true that attorneys usually cannot advise fact witnesses

not to talk to their opponents, a carefully emphasized and perfectly allowable ″you do not have to talk to my opponent″ or ″you have

the right to demand that I be there when you talk to my opponent,″ see supra notes 343-44 and accompanying text, may be enough to

end any realistic hope that opposing counsel has of conducting an ex parte interview of a fact witness.

355 A classic example of a formal discovery device that did not yield much useful information was the pre-1993 Rule 26(b)(4) expert

witness interrogatory, which typically did not produce enough data to allow an attorney to adequately prepare for cross-examination of

the witness. See Day, supra note 102, at 51-52; Graham, supra note 1, at 172 (″[The Rule 26(b)(4) interrogatory] overwhelmingly is

recognized as a totally unsatisfactory method of providing adequate preparation for cross-examination and rebuttal.″).

356 See supra notes 88-95 and accompanying text. In 1980, then Professor Wayne D. Brazil published the results of a survey that

established that formal discovery does not always result in the acquisition of all the information sought by the requesting party. See

Wayne D. Brazil, Civil Discovery: Lawyers’ Views of Its Effectiveness, Its Principal Problems and Abuses, 1980 Am. B. Found. Res.

J. 787 (1980). Over half of the responding attorneys indicated that ″[e]vasive or incomplete responses″ to discovery requests impeded

their acquisition of the information they requested in formal discovery. See id. at 833. Brazil reported several comments of attorneys that

help to explain why so many attorneys felt that discovery responses were evasive or incomplete. One attorney outlined an approach to

discovery that rested on the tenet ″’[n]ever be candid and never helpful and make (your) opponent fight for everything.’″ Id. at 832.

Another indicated, ″’The purpose of discovery . . . is to give as little as possible so [your opponents] will have to come back and back

and maybe will go away or give up.’″ Id. at 829 (alteration in original).

357 Professor Imwinkelried, who is renowned for his mastery of both trial techniques and expert witness law, suggests a similar set

of cross-examination questions as a way to establish bias. See Imwinkelried, supra note 159, § 9-7(b), at 247.

358 In some circumstances, the attorney may want to be in a position to add: ″Q: I offered to reimburse you for your time in speaking

to me, at the same rate as you are charging my opponent, right?″ See Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128 (D.D.C. 1983) (noting

that an expert could condition her participation in ex parte communications upon counsel’s payment for her time and expenses). Some

have suggested that an offer to compensate an adverse expert is inappropriate. In a case where an attorney asked an adverse expert to

conduct an inspection in a matter unrelated to the case at hand, the Ninth Circuit rather remarkably declared: In layman’s terms, Erickson

[the pro se plaintiff] labeled the employment offer [by defense counsel] to Dr. Grimm as a bribe. This may not be a fair characterization.

However, attorneys must use their common sense to avoid conduct which could appear to be an improper attempt to influence a witness

who is about to testify. We will never know Combs’ actual motivation in making an offer of employment to Dr. Grimm. Regardless of

Combs’ motive, at a minimum, the offer of employment put Dr. Grimm in the position of having divided loyalties. Quite simply, this

court chooses to abide by the ageless wisdom that a person cannot serve two masters.Erickson v. Newmar Corp., 87 F.3d 298, 303 (9th

Cir. 1996). If the goal is a search for the truth, these sentiments are misplaced. Following the logic of the Ninth Circuit, any possible

payment to an expert affects the expert’s biases. While this is almost certainly true, it applies just as readily to the payments by the party
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Q: In fact, our conversation lasted about thirty seconds, right?

A: About that.

Q: You did not talk to me because Attorney Jones told you not to talk to me, right? 359

[*743]

A: That’s right. 360

Q: You did not make that decision, because Attorney Jones made the decision for you, correct?

A: Correct. 361

[*744]

retaining the witness as to the adverse party who suggests the possibility of retaining her in another case or paying her for time spent

in ex parte communications. Any balancing out of the bias created by the original payments should therefore be encouraged, not

discouraged. The Ninth Circuit’s suggestion that any possible negating of the effects of the payments from the initially retaining party

constitute ″witness tampering,″ see id., demonstrated just how distorted the present system has become. In the view of the Ninth Circuit

and other trial-team-model advocates, the paramount value to be protected is the right of attorneys to buy experts on the open market,

with no fear that the power of the dollars they spend will be offset by other forces like dollars spent by their opponents. The ultimate

goal for the system should be truth, not the unchallengeable power of the market for opinion testimony. See Norfin, Inc. v. Int’l Bus.

Machs. Corp., 74 F.R.D. 529, 533 (D. Colo. 1977) (″[W]e cannot accept this ’oath helper’ approach to discovery. It is inconsistent with

our basic assumption that the trial is a search for truth and not a tactical contest which goes to either the richest or to the most resourceful

litigant.″ (quoting Seven-Up Bottling Co. v. United States, 39 F.R.D. 1, 2 (D. Colo. 1966))).

359 If the expert decided on her own not to talk to opposing counsel, either because an attorney did not instruct her to avoid ex parte

communications, see supra Part V.A.1, or because the adoption of an amendment to Model Rule 3.4(f) prohibited the attorney from so

instructing the witness, see infra Part V.B, the attorney should refrain from asking this question. The absence of a question establishing

the expert’s refusal to participate in ex parte communications presumably will somewhat weaken the cross-examiner’s efforts to establish

that the expert is controlled by the attorney, but this is a reasonable result. After all, if the attorney does not explicitly instruct her expert

not to participate in ex parte communications she is indeed exercising less control over the expert than an attorney who does give this

instruction. An experienced or otherwise savvy expert witness might, and presumably often would, avoid participating in ex parte

communications with her future cross-examiner even if her retaining attorney does not instruct her to do so, because she might believe

that there is little to be gained from such communications. Even when the expert herself decides not to participate in ex parte

communications, however, a series of cross-examination questions establishing the numerous ″ex parte″ communications between the

retaining attorney and the expert (i.e., those outside the presence and knowledge of opposing counsel) and the expert’s refusal to

participate in any such communications with opposing counsel will help the cross-examiner establish the expert’s loyalty to retaining

counsel. As with any cross-examination questions, an attorney may wish to determine the answers to these questions before asking them

at trial. See supra note 2 and accompanying text. Therefore, the attorney may wish to examine the expert about her willingness to

participate in ex parte communications during the expert’s deposition. A deposition inquiry about these matters should limit the

opportunity for the expert to present unexpected damaging answers to the cross-examination questions that cast the attorney in a negative

light for attempting to engage in ex parte communications. An attorney who proceeded with cross-examination questions like those

suggested here without learning the expert’s answers to these questions, including an attorney who tried to use a last minute call to an

adverse expert to cover up the attorney’s inadequate discovery and preparation efforts, could be unpleasantly surprised with answers to

these questions that cast the attorney’s attempted ex parte contact in the appropriate negative light.

360 If ex parte communications are not permitted, the witness could answer (on cross or on redirect, after appropriate coaching from

her retaining attorney) with, ″No. I did not talk with you because it was unethical for you to even try to talk to me.″ As long as there

is a possibility of such an answer, a wise attorney might not pursue this line of questioning during cross- examination. Therefore, the

possibility of such an answer means that one part of the truth (i.e., the full extent of the retaining attorney’s control over the expert

witness) will be kept from the jurors. If the trial is to be a search for the truth, this hiding of the truth should not be tolerated.

361 Some attorneys might add: Q: Let’s get this straight. When Attorney Jones tells you to do something or not do something regarding

this case, you are at least on occasion willing to follow her instructions without making decisions for yourself, right? A: Maybe

sometimes, but not always. Others, who believe that they should avoid questions that might lead to arguments with witnesses during

cross-examination, see Roger Haydock & John Sonsteng, Trial: Advocacy Before Judges, Jurors and Arbitrators § 10.1(e), at 500 (2d

ed. 1991), would forego this question, but make the same point in final argument.
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An attorney who has the right to contact retained witnesses ex parte and exercises that right can use such a series of

cross-examination questions to establish the strong ties between the adverse expert and the attorney who retains her. Given

the tendency of experts and the attorneys who hire them to try to suggest that they are far more impartial than they actually

are, 362 these questions help the jury understand the real dynamics of the expert-attorney relationship. 363 Therefore, even

if an attorney instructs her experts not to talk to opposing counsel and the expert follows this instruction, allowing the

opposing counsel the chance to try to engage the adverse expert in an ex parte discussion still contributes to the

truth-seeking process.

At least on occasion, retaining attorneys will conclude that the potential negative implications of the line of questioning

outlined above are greater than the downside of allowing their experts to talk to their opponents. 364 Trial attorneys may

come to this conclusion most often when they are confident that their experts will be able to handle themselves in ex parte

conversations. When they are correct, ex parte communications may convince the opposing attorneys who engage in them

that they should actively pursue settlement.

Also, as noted previously, even when attorneys advise their experts not to participate in ex parte communications with

opposing counsel, some experts will not follow this advice. Experts who truly believe that their role is to educate the parties

and jurors may believe that they can best accomplish this goal by talking freely with attorneys for both parties. Although

the ingrained combative nature of litigation makes such a concept a difficult one for attorneys to consider, much less accept,
365

[*745] it is hard to argue that these experts are wrong. If the expert’s ultimate purpose is to increase the knowledge

of the jurors, her chances of success in this endeavor are increased if not just one, but both, attorneys are given every

opportunity to learn from her.

B. A Modest Proposal: Prohibiting Attorneys from Advising Retained Experts to Refrain from Ex Parte Communications

with Opposing Counsel

Although Model Rule 3.4(f)’s granting of permission to attorneys to ask retained expert witnesses not to participate in ex

parte communications does not render attempts to engage in such communications purposeless, removal of this permission

362 See Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384, 395-96 (N.D. Cal. 1991) (″When experts testify, they present opinions and

reasoning as their own.″); supra note 41 and accompanying text.

363 See Intermedics, 139 F.R.D. at 395 (″Knowing that some or all of the reasoning and opinion that is being presented by an expert

is not her own, but is a lawyer’s, might well have an appreciable effect on the probative value the trier of fact ascribes to the expert

testimony.″). The court explained: [I]t would be fundamentally misleading, and could do great damage to the integrity of the truth finding

process, if testimony that was being presented as the independent thinking of an ″expert″ in fact was the product, in whole or significant

part, of the suggestions of counsel. The trier of fact has a right to know who is testifying.Id. at 395-96 (emphasis in original); cf. TV-3,

Inc. v. Royal Ins. Co., 194 F.R.D. 585, 588 (S.D. Miss. 2000) (″[W]hen an attorney hires an expert both the expert’s compensation and

his ’marching orders’ can be discovered and the expert cross-examined thereon.″).

364 Trial attorneys sometimes conclude that providing information to opponents is preferable to trying to hide it. See Thomas A. Mauet,

Pretrial § 6.3, at 191 (4th ed. 1999) (″It is often sound strategy to provide broad disclosure to other parties.″).

365 One trial-team-model advocate outlined what may be a fairly typical attorney-based view of the ″proper″ attitude for experts to

have about ex parte contact: Seasoned trial lawyers may wonder what expert witnesses would knowingly engage in any contact with

opposing counsel. In most cases, people identified as expert witnesses are sufficiently knowledgeable about legal proceedings that they

will seek to avoid contact with opposing counsel. There are exceptions, however, consisting primarily of those experts who are retained

because of knowledge they have gained of the issues underlying the litigation in advance of litigation. There also are some experts who

either are so naive or so arrogant that they fail to perceive the hazards of affording opposing counsel unchecked inquiry into their thought

processes. Nilles, supra note 127, at 18. From the standpoint of a given trial attorney in a given case, this perspective is understandable.

After all, ex parte contact is undertaken, in the main, in an effort to gather information to be used at trial to cross-examine and otherwise

discredit the expert witness. From a broader systemic view, however, ex parte communication can help attorneys overcome the strong

inherent bias of retained expert witnesses and therefore assist in the search for the truth. Formal discovery is designed, at least in part,

for the same purpose. See supra note 80 and accompanying text. Therefore, the fact that a given information- gathering technique arms

an attorney opposing an expert witness with information that can be used to impeach the expert is not a reason to outlaw the technique.

Indeed, that very purpose is one that should be advanced in a process that purports to seek truth.
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would presumably increase the probability of actual ex parte communications about relevant issues. 366 Because such

communications would benefit the justice system by increasing the flow of information leading to settlement and making

cross- examination more effective, 367 this is a change worth making. 368

[*746]

A relatively simple edit of Model Rule 3.4(f) would bring about this change. Adding the phrase ″not including any person

who has been retained to present expert testimony″ after the term agent in Model Rule 3.4(f) would remove retained expert

witnesses from the list of persons 369 who can be advised by an attorney not to participate in ex parte communications. 370

Given the recent amendments to the Federal Rules of Civil Procedure that might fortify an attorney who is considering

trying to initiate ex parte communications with a retained expert, a change in the Model Rules that would increase the

probability that this encounter would result in the acquisition of information is quite timely. 371

366 Notwithstanding the existence of some expert witnesses who will fail to follow advice given by retaining attorneys to avoid ex

parte communications, see supra text accompanying notes 283-84, a good many retained experts would follow the advice of their

employers. Of the experts who are willing to follow advice given by retaining attorneys, there are surely some who would choose to

engage in ex parte communications if they were not told not to do so, particularly when they believe this would expand the knowledge

of key persons involved in the litigation and lead to a more just result. See supra text accompanying note 365.

367 See supra notes 105-06, 190-92 and accompanying text.

368 In the related context of determining whether to allow defense attorneys to contact plaintiff’s treating physicians ex parte, see supra

note 25, one court warned about the dangers of allowing one party to try to control access to a witness: The inchoate threat implicit in

refusing or qualifying permission to speak to a witness . . . operates to intimidate the witness, who is then placed in the position of

withholding or divulging what he knows at his peril, and is itself a species of improper influence. It also enables the party so wielding

the privilege to monitor his adversary’s progress in preparing his case by his presence on each occasion such information is revealed .

. . .Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128-29 (D.D.C. 1983), quoted in Felder v. Wyman, 139 F.R.D. 85, 89-90 (D.S.C. 1991). Current

law allowing an attorney to control access to her retained experts raises similar concerns.

369 As currently in place, the list of persons who can be asked by an attorney to refrain from ex parte communications includes ″a

relative or an employee or other agent of a client.″ Model Rules, supra note 8, R. 3.4(f). At least at first blush, this list seems, for the

most part, to be persons who have a relationship with the client outside of the litigation. A relative of the client certainly has a

nonlitigation relationship with her. Likewise, although it is possible to hire a person as an employee solely to assist in a particular litigated

matter, this would be unusual. Therefore, it seems safe to assume that the vast majority of employees of clients have a relationship with

the client that exists outside of the litigated matter at hand. Indeed, if the term ″agent″ is to be interpreted expansively enough to include

retained expert witnesses, see supra notes 345-49 and accompanying text, certainly many, if not most, agents have some relationship with

clients outside of the litigated matter at hand. A retained expert witness has no such relationship in many instances, because she was

retained for the specific purpose of working on the case at hand. Therefore, removing retained expert witnesses from the Model Rule

3.4(f) list would not do a disservice to what would appear to be the spirit of the rule, which is allowing an attorney to advise persons

who have a relationship with the client outside of the litigation at hand to refrain from ex parte communications because such

communications might do damage to the interest of the person with whom they have this relationship.

370 If this change was adopted, Model Rule 3.4(f) would read: A lawyer shall not . . . (f) request a person other than a client to refrain

from voluntarily giving relevant information to another party unless: (1) the person is a relative or an employee or other agent, not

including any person who has been retained to present expert testimony, of a client; and (2) the lawyer reasonably believes that the

person’s interests will not be adversely affected by refraining from giving such information. Model Rules, supra note 8, R. 3.4(f) (with

suggested additions shown in italics). As written above, this change would apply to both civil and criminal cases. Because this Article

analyzes only the issues involved in civil cases, further analysis is warranted before a change affecting criminal cases is adopted, even

though much of the analysis here should be relevant in criminal cases. Of course, the addition of the words ″in a civil proceeding″ at

the end of the addition suggested above would limit the scope of the proposed amendment.

371 Although this suggestion ideally would have been directed to the Ethics 2000 Commission, the Commission has already released

a report that does not change the text of Model Rule 3.4. See supra note 143. However, assuming that state committees and courts will

eventually review the Ethics 2000 Commission’s suggested changes and consider whether to adopt them or other modifications to their

rules of professional responsibility, this suggestion of a relatively minor change in the language of Model Rule 3.4 could still be enacted

in some jurisdictions in the relatively near future. Cf. Hellman, supra note 6, at 326-27 (″It is typical for a state’s set of rules, even when

based on one of the ABA models, to contain material variations from the relevant ABA document.″).
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VI. Conclusion

With or without this suggested modification of Model Rule 3.4(f), ex parte communications are not a panacea that will

instantly overcome the potentially substantial witness bias inherent in a system where attorneys and parties retain and pay

expert witnesses. In some instances, ex parte communications will provide little information to an attorney who attempts

to use them, but is thwarted by opposing attorneys who instruct against participation and experts who follow those

instructions or independently choose not to participate. At best, ex parte contact is simply another arrow in the quiver of

attorneys who seek to overcome the problems of expert witness bias.

Given the pervasive power of the money-fueled bias of retained experts, though, that quiver needs to be stocked with every

reasonable arrow. When read and interpreted reasonably, no Model Rule prohibits attorneys from attempting ex parte

contact. Moreover, trial-team-model advocates have not made a case on policy grounds for adoption of a rule prohibiting

ex parte contact. Instead, ex parte contact has the potential to enhance the truth-seeking process, by making

cross-examination more effective. As a result, the ex parte arrow, imperfect as it is, should be at the disposal of attorneys

who can make effective use of it, at least on occasion. Other arrows that will make cross-examination more effective should

also be added to the trial attorney’s quiver. 372 The system needs to do more to overcome the dangers of retained expert

loyalty, not less.

Copyright (c) 2001 Trustees of Indiana University

Indiana Law Journal

372 For example, as I have previously argued, the cross-examiner should be given access to everything considered by an adverse

retained expert witness, including all communications between the retaining attorney and the expert. See supra note 55.
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LEGAL ETHICS OPINION 1639  EX PARTE COMMUNICATION WITH  
      OPPOSING PARTY'S TREATING  
      PHYSICIAN TO ADVISE OF  
      REPRESENTATION AND  
      FORTHCOMING SUBPOENA. 
 
   You have presented a hypothetical situation in which defense counsel, or a legal 
assistant at defense counsel's direction, during the course of a pending personal injury 
action, contacts ex parte (by phone or in writing) the plaintiff's treating physician, 
without the consent of the plaintiff/patient, to advise the treating physician that: 
 

a. the attorney represents the patient's adversary in the lawsuit to which the 
physician's patient is a party; 

 
b. the physician will soon be served with a subpoena duces tecum for the patient's 
medical records; 

 
c. the subpoena (which has not yet been issued) will request the physician to produce 
the records at the defense attorney's office at a specific date and time; 

 
d. if the doctor has any questions, please do not hesitate to contact the lawyer or his 
paralegal at the given number. 

 
   Under the facts you have presented, you have asked the committee to opine as to the 
propriety of the defense counsel's unauthorized ex parte communication with his 
adversary's treating physician, in advance of the physician's receipt of the subpoena, to 
the extent that such contacts might foster or encourage ex parte contact between the 
physician and attorney in violation of Virginia Code § 8.01-399, as amended and 
effective July 1, 1993. You are also concerned that such communication might cause the 
physician to produce the patient's records before the return date on the subpoena and 
before the patient's attorney can file or be heard on a motion to quash the subpoena, or 
move the court to require that the records be returned to the Clerk's Office, pursuant to 
Va. S. Ct. Rule 4:9(c), so that the patient's attorney may withdraw them for copying. 
 
   The pertinent statutory provision is Va. Code § 8.01-399(D) which states: 
 

“Neither a lawyer, nor anyone acting on the lawyer's behalf, shall obtain, in 
connection with pending or threatened litigation, information from a practitioner of 
any branch of the healing arts without the consent of the patient except through 
discovery pursuant to the Rules of the Court as herein provided.” 

 
   The appropriate and controlling disciplinary rule relative to your inquiry DR:7-
105(C)(5) prohibiting an attorney from intentionally or habitually violating any 
established rule of procedure or evidence, where such conduct is disruptive of the 
proceedings. 
 
   The committee has previously opined in LE Op. 204, LE Op. 1042, LE Op. 1158 and 
LE Op. 1235 that the ex parte communication by defense counsel with the plaintiff's 
treating physician in order to obtain factual information as to the patient's treatment, 
physical condition, and anticipated future damages is not improper, provided such 
communication does not violate the Rules of Court or trial court rulings regarding 
discovery. These prior opinions were issued well before the 1993 amendment to Va. 
Code § 8.01-399 which now prohibits an attorney from obtaining nonconsensual ex parte 
informal discovery of information from an adversary's treating physician. It is the opinion 



of the committee that LE Op. 204, LE Op. 1042, LE Op. 1158 and LE Op. 1235 are 
overruled by this material change in the law regarding discovery. 
 
   Given the cited statute, it is the opinion of the committee that it would be improper for 
an attorney to obtain information from an adverse party's treating physician in violation 
of § 8.01-399(D). Such conduct would violate the cited disciplinary rule. See, e.g., ABA 
Formal Opinion 93-78 (November 8, 1993) (lawyers must abide by statutes prohibiting 
unauthorized ex parte communications with a party's treating physician); Harlan v. 
Lewis, 982 F.2d 1255 (8th Cir. 1993) (lawyer sanctioned for violating Arkansas law 
prohibiting unauthorized ex parte communications between defense counsel and a non-
party treating physician). 
 
    The Committee would observe that under the facts presented it appears that the ex 
parte contacts with the plaintiff's physician initiated by defense counsel or his/her legal 
assistant were intended to provide information and as a courtesy rather than to obtain 
information from the physician. It is also not clear that defense counsel has obtained any 
information as a result of these letters. Whether the communications which are the 
subject of this request or any similar contacts between a lawyer (or his staff) and a 
practitioner of any branch of the healing arts constitute a violation of § 8.01-399 is a 
question of law beyond the purview of the committee. 
 
Committee Opinion 
April 24, 1995 
 



LEGAL ETHICS OPINION 459  COMMUNICATION WITH WITNESSES  
      FOR ADVERSE PARTY. 
 
     
   It is ethically improper for an attorney to communicate with any witnesses for the 
adverse party (a corporation which is represented by counsel) who are such employees of 
the corporation as could commit the corporation to certain courses of action, as its alter 
ego. Only if the attorney first receives permission from the corporation's counsel to 
communicate with these witnesses may he do so. [See LE Op. 347 and ABA Informal 
Opinion 1377, June 2, 1977.] 
 
Committee Opinion 
July 21, 1982 
 
   Legal Ethics Committee Notes. – Rule 4.2 Comment [4] adopts the “control group” 
analysis for determining the ethical propriety of communications with employees of an 
adverse organization. 



LEGAL ETHICS OPINION 347  ADVERSE INTERESTS - CORPORATE  
      CLIENT. 
 
     
 
    There is nothing ethically impermissible with an attorney communicating with 
employees of a corporation adverse to the interests of the attorney's client in litigation so 
long as the employee does not occupy a position within the corporation such that he or 
she could commit the organization or corporation to specific courses of action that would 
lead one to believe the employee is the corporation's alter ego. [See II: DR:7-103(A)(1).] 
 
Committee Opinion 
December 4, 1979 
 
   Legal Ethics Committee Notes. -  Rule 4.2 Comment [4] adopts the “control group” 
analysis for determining the ethical propriety of communications with employees of an 
adverse organization. 
 



1 ABA Model Rule 4.2 is quite similar to DR:7-103(A)(1). Rule 4.2 states: 
 
    In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do 
so. 
 
However, the Comment under Rule 4.2 provides that where the represented party is an 
organization, the Rule prohibits communications by opposing counsel with persons 
having managerial responsibility and with any other person whose act or omission in 
connection with that matter may be imputed to the organization for purposes of civil or 
criminal liability or whose statement may constitute an admission on the part of the 
organization. 
 
2 Even so, Rule 4.2 would not prohibit ex parte contacts by opposing counsel with former 
employees, including persons who occupied positions within the “control group” of their 
former employer. Former employees of a corporation may be contacted without 
consulting the corporation's counsel as they are no longer in positions of authority and, 
therefore, cannot bind the corporation. ABA Formal Op. 91-359 (1991). 

  
LEGAL ETHICS OPINION 1670  CONTACT WITH FORMER EMPLOYEE  
      OF ADVERSE PARTY. 
 
 
   You have presented a hypothetical situation in which an attorney represents Defendant 
in a dispute concerning the right to goods. Defendant bought the disputed goods from 
Seller, who contends that Plaintiff released its lien prior to the sale to Defendant. Plaintiff 
says the lien was not released. Officer, an employee of Plaintiff, signed documents which 
Seller says were intended to release the lien. Seller says Officer's subsequent actions were 
consistent with a release of the lien, and Seller believes Officer's testimony would be 
favorable to Defendant. Officer no longer works for Plaintiff and is not represented by 
counsel. 
 
   Under the facts you have presented, you have asked the committee to opine as to the 
propriety of the Defendant's attorney communicating ex parte with Officer to determine 
Officer's recollections concerning matters at issue in a law suit pending in a Virginia 
Circuit Court. 
 
   The appropriate and controlling disciplinary rule relative to your inquiry is DR:7-
103(A)(1) which states that during the course of representation of a client, a lawyer shall 
not communicate or cause another to communicate on the subject of the representation 
with a party he knows to be represented by counsel in that matter unless he has the prior 
consent of the lawyer representing such other party or is authorized by law to do so. 
 
   The committee has previously opined that it is permissible to contact, ex parte, 
employees of an adverse corporation as long as the attorney first discloses their role as an 
adversary to the corporation in litigation and second the employee does not occupy a 
position within the corporation such that he or she could commit the corporation to 
specific courses of action that would lead one to believe the employee is the corporation's 
“alter ego”, i.e., that said employees are members of the corporation's “control group” as 
defined in Upjohn Co. v. United States, 449 U.S. 383 (1981). Under the alter ego test, any 
employee who because of their status or position might bind the corporation by their acts 
or admissions must be contacted only through formal discovery channels and not by ex 
parte methods. (See LE Op. 347, LE Op. 530 and LE Op. 801). 
 
   In prior opinions, this committee has adopted the “control group” test as a standard for 
defining a group of employees to be treated as a “party” for purposes of DR:7-103(A)(1) 



1 ABA Model Rule 4.2 is quite similar to DR:7-103(A)(1). Rule 4.2 states: 
 
    In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do 
so. 
 
However, the Comment under Rule 4.2 provides that where the represented party is an 
organization, the Rule prohibits communications by opposing counsel with persons 
having managerial responsibility and with any other person whose act or omission in 
connection with that matter may be imputed to the organization for purposes of civil or 
criminal liability or whose statement may constitute an admission on the part of the 
organization. 
 
2 Even so, Rule 4.2 would not prohibit ex parte contacts by opposing counsel with former 
employees, including persons who occupied positions within the “control group” of their 
former employer. Former employees of a corporation may be contacted without 
consulting the corporation's counsel as they are no longer in positions of authority and, 
therefore, cannot bind the corporation. ABA Formal Op. 91-359 (1991). 

and whom opposing counsel may not interview without the consent of counsel for the 
corporate entity. Under the control group test it is not improper for an attorney to 
communicate directly with the employee of an adverse party if that employee is not a 
member of the control group and is not able to commit the organization to specific 
courses of action that would lead one to believe the employee is the corporation's alter 
ego. (See LE Op. 1504). Clearly, an officer of a corporation would be a likely member of 
the corporation's control group or alter ego under this definition. 
 
   In the facts you present, the committee believes that the termination from employment 
by Officer in this hypothetical is a pivotal point which distinguishes the analysis of this 
hypothetical. A corporation acts through its employees. However, once an employee who 
is also a member of the control group separates from the corporate employer by voluntary 
or involuntary termination, the restrictions upon direct contact cease to exist because the 
former employee no longer speaks for the corporation or binds it by his or her acts or 
admissions. In fact, this committee has previously held that it is ethically permissible for 
an attorney to communicate directly with the former officers, directors and employees of 
an adverse party unless the attorney is aware that the former employee is represented by 
counsel. (See LE Op. 533, LE Op. 905 and LE Op. 1589). Counsel for the corporation 
represents the corporate entity and not individual corporate employees. (See EC:5-18). In 
the instance where it is necessary to contact unrepresented persons, a lawyer should not 
undertake to give advice to the person, except to advise them to obtain a lawyer. (See 
EC:7-15). 
 
   The committee is mindful that some circuit courts and federal courts in Virginia have 
interpreted DR:7-103(A)(1) differently. Some courts have applied a Model Rules 
approach and prohibited ex parte contacts not only where the control group or alter ego 
theory applies, but also where the activities or statements of an employee are part of the 
focus of litigation or would make the employer vicariously liable as a result of the 
employee's statements or activity. Queensberry v. Norfolk & Western Ry., 157 F.R.D. 21 
(E.D. Va. 1993); Nila Sue DuPont v. Winchester Medical Center, Inc. — Winchester 
Circuit Court Law No. 92-171. The committee also recognizes that a different opinion 
might result if the facts of this hypothetical were analyzed under Rule 4.2 of the Model 
Rules1 which adopts a broader prohibition of ex parte contacts than DR:7-103(A)(1). 
Nevertheless, the committee must apply the rules of conduct which Virginia has adopted 
to this hypothetical and leave specific legal rulings involving other rules of ethical 
conduct to the presiding trial judges of Virginia based upon the facts presented before 
them.2 
 



1 ABA Model Rule 4.2 is quite similar to DR:7-103(A)(1). Rule 4.2 states: 
 
    In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do 
so. 
 
However, the Comment under Rule 4.2 provides that where the represented party is an 
organization, the Rule prohibits communications by opposing counsel with persons 
having managerial responsibility and with any other person whose act or omission in 
connection with that matter may be imputed to the organization for purposes of civil or 
criminal liability or whose statement may constitute an admission on the part of the 
organization. 
 
2 Even so, Rule 4.2 would not prohibit ex parte contacts by opposing counsel with former 
employees, including persons who occupied positions within the “control group” of their 
former employer. Former employees of a corporation may be contacted without 
consulting the corporation's counsel as they are no longer in positions of authority and, 
therefore, cannot bind the corporation. ABA Formal Op. 91-359 (1991). 

Committee Opinion 
April 1, 1996 
 



LEGAL ETHIC OPINION 1795   IS IT ETHICAL FOR A CRIMINAL DEFENSE 
 ATTORNEY TO DISCOURAGE A WITNESS 
 FROM SPEAKING WITH THE 
 COMMONWEALTH’S ATTORNEY? 

 
   I am writing in response to your request for an informal advisory opinion from the Virginia 
State Bar Standing Committee on Legal Ethics (“Committee”). 
 
   You have presented a hypothetical situation involving a lawyer’s representation of a criminal 
defendant.  The defense attorney represented a client charged with felony unauthorized use of a 
vehicle.  The defendant’s mother reported the incident as victim of the crime. On the day of trial, 
the Commonwealth Attorney attempted to interview her in the hall of the courthouse, within 
earshot of the defense attorney.  The defense attorney joined them and asked the victim/mother, 
in a terse fashion, if the defense attorney could speak with her.  The defense attorney then told 
the mother that she did not have to speak to the Commonwealth Attorney.   
 
   The Commonwealth Attorney learned from this interview that the mother, while the primary 
driver of the vehicle, was not the owner.  The titleholder of the vehicle was the defendant’s 
father.   The victim/father came to the courthouse to discuss the matter with the Commonwealth 
Attorney prior to the trial.  The Commonwealth Attorney observed the defense attorney speaking 
with the two victims/parents.  The defense attorney then announced that he planned to go to trial.  
The Commonwealth Attorney realized that while the mother was waiting in the courtroom, the 
victim/father was not.  The mother told the Commonwealth Attorney that the father was in the 
hallway.  This turned out not to be the case.  The defense attorney admitted that he had instructed 
the father that he could leave as he was not under subpoena.  The defense attorney had also told 
the father that as he was a necessary witness to prove ownership of the vehicle, if he left the 
courthouse, the Commonwealth would lose the case.  The defense attorney later explained he had 
checked the court’s file for the subpoena as the father had told him he did not know why he had 
to be there. 
 
   Under the facts you have presented, you have asked the Committee to opine as to whether it 
was a violation of the Rules of Professional Conduct when: 
 
   1)  The defense lawyer asked the victim/mother if he could speak with her before she spoke 
with the Commonwealth Attorney; 
 
   2)  The defense lawyer told the victim/mother that she did not have to speak with the 
Commonwealth Attorney; 
 
   3)  The defense lawyer told the victim/father that he had checked the court’s file and that as 
there was no subpoena, the father was free to leave; and 
 
   4)  The defense lawyer told the victim/parents that if the father left the courthouse, the 
Commonwealth attorney would lose the case due to the absence of the father’s necessary 
testimony. 
 
   These comments by the defense attorney should be analyzed in light of two provisions of the 
Rules of Professional Conduct.  Rule 3.4(h) greatly restricts when an attorney may request that 
someone decline to provide relevant information to another party.  Rule 4.3(b) restricts an 
attorney’s communications with an unrepresented person, such as a witness.  Those provisions 
state as follows: 
 
 RULE 3.4 Fairness To Opposing Party And Counsel 
 



A lawyer shall not:  
 

(h) Request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 

 
(1) the information is relevant in a pending civil matter; 

 
(2) the person in a civil matter is a relative or a current or former employee or 

other agent of a client; and 
 

(3) the lawyer reasonably believes that the person's interests will not be 
adversely affected by refraining from giving such information. 

 
RULE 4.3 Dealing With Unrepresented Persons 
 
(b) A lawyer shall not give advice to a person who is not represented by a 
lawyer, other than the advice to secure counsel, if the interests of such person are 
or have a reasonable possibility of being in conflict with the interest of the client. 

 
   Rule 3.4(h) prohibits requesting a person other than a client to withhold information from 
another party, outside a narrow exception.   The Committee notes that the exception only applies 
to civil proceedings and is, therefore, inapplicable in the present scenario.  Thus, the 
communications between this defense attorney and the victim/parents must be reviewed in light 
of this particular prohibition. 
 
   Previous opinions of this Committee on this topic addressed other related provisions less on 
point than Rule 3.4(h); paragraph (h) was not in effect until January 1, 2000, subsequent to the 
issuance of those opinions.  See, LEOs 1426, 1678, 1736.  In considering the permissibility of an 
attorney requesting or encouraging a witness from providing information to the opposing side, 
Rule 3.4(h) is now the proper authority.  The Committee therefore does not base its conclusions 
regarding this issue on its prior opinions issued before the adoption of Rule 3.4(h).  Outside the 
parameter of the above-mentioned exception, Rule 3.4(h) presents a straightforward directive:  
 

A lawyer shall not…request a person other than a client to refrain from 
voluntarily giving relevant information to another party. 

 
   In the present scenario, the attorney’s first comment to the victim/mother was to speak to him 
before speaking to the Commonwealth Attorney.  That statement alone merely requested 
preferential treatment; it did not request that she not speak to the Commonwealth Attorney at all.  
Thus, that statement did not constitute an impermissible request under this rule.   
 
   The attorney’s next statement was to inform the mother that she did not have to speak to the 
Commonwealth Attorney.  That statement may involve the giving of advice, but it does not 
include a clear request that the mother withhold the information from the Commonwealth 
Attorney.  While it is a possible motivation for that attorney’s comments, his actual statement is 
not in the nature of a request.  Therefore, this statement did not constitute an impermissible 
request under this rule. 
 
   The attorney subsequently told the father that as he had not been subpoenaed, he need not 
appear in court.  This statement similarly does not on its face constitute a request to refrain from 
testifying.  Thus, it did not constitute an impermissible request under Rule 3.4(h). 
 
   The final statement at issue of this attorney was his assessment that the father’s testimony was 
essential to the Commonwealth’s case.  Again, this statement, while containing advice, did not 



contain an impermissible request under Rule 3.4 (h). While the Committee can speculate as to 
the motives of the defense attorney in providing the advice he did to these individuals, the 
Committee sees no statement in those communications that went as far as an actual request to 
withhold information from the Commonwealth Attorney or at trial.  Accordingly, the Committee 
opines that none of the defense attorney’s statements violated Rule 3.4(h).   
 
   Whenever an attorney, on behalf of a client, is communicating with an unrepresented person, 
he must be mindful of the broad prohibition against providing advice found in Rule 4.3(b).  
Thus, in prior LEOs 1426 and 1589, this Committee applied Rule 4.3(b)’s predecessor, DR 7-
103(A)(2), to prohibit a lawyer from advising a witness that he need not speak with opposing 
counsel. While not presenting a complete bar, Rule 4.3(b) does restrict communications with an 
unrepresented person in many instances.  Communications with an unrepresented person are 
prohibited in a particular instance when each of the following characteristics is present: 
 

1)  The communication must be on behalf of a client;  
 
2)  The communication must include advice, other than the advice to secure 
counsel; and 
 
3)  The interests of the person must be or have a reasonable possibility of being 
in conflict with the interest of the client. 

 
   In applying Rule 4.3’s prohibition to the communications in the present hypothetical, each 
prong must be considered.   In each conversation with these victim/parents, the attorney’s 
comments were on behalf of the attorney’s client, a first prong of the prohibition. 
 
   In applying the second prong of this prohibition, the statements must each be reviewed to 
determine whether the attorney provided advice.  The Committee notes that the rule is not 
triggered solely by legal advice. The attorney first spoke to the victim/mother by requesting that 
she speak with him prior to speaking with the Commonwealth Attorney.  Even if such a request 
was made in a terse fashion, it remains a request, not advice of any sort.  Rule 4.3(b) does not 
prohibit that request.  However, the defense attorney did not stop at that point in his 
communication; rather, he went on to tell the mother that she was not required to speak with the 
Commonwealth Attorney.  The Committee opines that this particular comment meets the second 
prong; the defense attorney was providing advice to the mother with that statement.  The defense 
attorney then proceeded to inform the victim/father that the attorney had checked the file, there 
was no subpoena, and thus the father was not required to appear in court.  The defense attorney’s 
statement to the father that he was free to leave is a statement of advice and thus meets the 
second prong.  Finally, the defense attorney told both parents that the father’s testimony was 
necessary for the Commonwealth’s case so that if he failed to appear, the Commonwealth would 
lose.  Again, the Committee finds advice in that communication as the defense attorney is 
advising the parents as to the consequences of whether or not the father testified.  Three of the 
four statements of this defense attorney were made on behalf of his client and provided advice.  
 
   The third prong of a Rule 4.3(b) violation is that the interests of the unrepresented persons “are 
or have a reasonable possibility of being in conflict with the interest of the client.”  Thus, the 
prohibition is broader than just actual adverse parties.  Here, all of the defense attorney’s 
statements at issue were made to the victims of the client’s crime.  Ordinarily, while crime 
victims are not the clients of the prosecutor, they do nonetheless have interests adverse to those 
of the defendant.  However, in this particular hypothetical the true interest of the two crime 
victims is less clear cut as they are the parents of the defendant.  The mother was the person who 
originally reported the incident and was the primary user of the vehicle, and the father, as 
titleholder of the car, may potentially have had civil remedies against the defendant.  In 
communicating with these individuals, this defense attorney was speaking with people whose 



interests were or possibly could have been in conflict with those of the defendant.  The attorney 
therefore may not without further clarification provide advice to these individuals.  However, 
given the family relationship between the “victims” and the defendant, it would not have been 
unreasonable for this attorney to ask these parents about their interest in the matter: did they want 
to pursue criminal charges regarding their vehicle or did they instead want to protect their son 
from prosecution?  If the lawyer had obtained clear indication of the latter from the parents, he 
would no longer have had to treat them as persons whose interests “are or have a reasonable 
possibility of being in conflict with the interest of the client,” and could have provided them the 
advice in question.  The defense attorney needs to clarify the interests of these unrepresented 
persons before giving any advice.  
 
   The request to speak with the defense attorney before the Commonwealth Attorney was not in 
violation of Rule 4.3(b) as it did not provide any advice.  However, under the limited facts 
provided, each of the other statements made by this defense attorney to the victim/parents were 
impermissible under that rule as the statements were made on behalf of a client and included 
advice to unrepresented people with interests that have a reasonable possibility of being in 
conflict with those of the client.    
 
   The Committee notes that the materials you provided with your request suggested authorities 
that do not form the foundation of this Committee’s conclusions.  Specifically, your materials 
suggest that the conversations between the defense attorney and these victim/parents qualify as 
an attorney/client relationship and therefore are the source of a conflict of interest for this 
defense attorney.  The Committee did not find facts in the hypothetical to support the formation 
of an attorney/client relationship; accordingly, the Committee did not view these conversations 
from a conflicts perspective but rather from the perspective of conversations with unrepresented 
persons.   
 
   Your materials also raise the issue of whether these conversations constitute the crime of 
obstruction of justice under Va. Code §18.2-460 on the part of this attorney.  Applying the 
Virginia Code is outside the purview of this Committee; therefore, this Committee declines to 
opine on that issue. 
 
   In resting its conclusions on application of Rules 3.4 and 4.3, this Committee notes that all 
such conclusions are limited to this hypothetical with an individual client.  Were a similar 
scenario to involve an entity client, the analysis would need to extend to include the impact of 
Rule 1.13, which governs representation of organizations.   
 
   This opinion is advisory only, based only on the facts you presented and not binding on any 
court or tribunal. 
 
Committee Opinion 
June 30, 2004 



LEGAL ETHICS OPINION 1426  CONFLICT OF INTEREST: MULTIPLE  
      CLIENTS – COMMUNICATION WITH  
      UNREPRESENTED PARTIES –  
      OBSTRUCTION OF CRIMINAL  
      INVESTIGATION. 
 
 
   You have presented a hypothetical situation in which a defense attorney (A) was 
retained by a felony criminal defendant (D). D is the stepfather of a juvenile victim and 
husband of the mother of the victim. After A was retained, and before the preliminary 
hearing, the Commonwealth's Attorney's Office (CAO) called the mother to make an 
appointment to talk to the mother and juvenile victim about the case. The mother refused 
to make an appointment, saying she would have to discuss it with "our attorney in the 
matter," A, and then she hung up. 
 
   The investigating detective then tried to speak with the mother by phone and was 
unsuccessful, but received a call from A. In the ensuing phone conversation, A told the 
detective that he (A) was going to make the mother aware that she did not have to talk 
with the police nor the CAO, that he (A) would try to arrange a meeting with mother, 
victim, police, and CAO in his (A's) office, and that if he (A) could be assured that the 
case would be handled in the lower court as a misdemeanor (instead of as a felony in the 
Circuit Court), it might make it easier for him to get the mother to cooperate. 
 
   You have further indicated that the Social Services worker for the juvenile victim 
received an anonymous phone call that stated that if she wanted to speak with the victim, 
she would have to go through A. The juvenile victim also told the Social Services worker 
that A was her attorney. 
 
   For purposes of this opinion, the Committee assumes that the attorney is asserting 
representation of the defendant, the victim and the victim's mother in this case. 
 
   You have asked the Committee to opine whether, under the facts of the inquiry, the 
defense attorney's apparent representation of both the defendant and the victim in a 
criminal case, and the attorney's apparent attempt to prevent the prosecutor's access to 
witnesses constitute ethical improprieties. 
 
   The appropriate and controlling disciplinary rules related to your inquiry are 5-105(A) 
and (B), which mandate respectively that a lawyer shall not accept or continue multiple 
employment if the exercise of his independent professional judgment in behalf of a client 
will be or is likely to be adversely affected by his representation of another client, except 
to the extent permitted under DR:5-105(C); DR:7-103(A)(2), which prohibits a lawyer 
from, during the course of his representation of a client, giving advice to a person who is 
not represented by a lawyer, other than the advice to secure counsel, if the interests of 
such person are or have a reasonable possibility of being in conflict with the interests of 
his client; DR:7-103(B), which requires that, in dealing on behalf of a client with a 
person who is not represented by counsel, a lawyer shall not state or imply that the 
lawyer is disinterested and should, furthermore, make reasonable efforts to correct any 
misunderstandings held by the unrepresented person; and DR:7-108(B), which prohibits a 
lawyer from advising or causing a person to secrete himself for the purpose of making 
him unavailable as a witness. Further guidance is available through Ethical Consideration 
5-15 [ EC:5-15] which, in pertinent part, exhorts that a lawyer should never represent in 
litigation multiple clients with differing interests. 
 



   The Committee has earlier opined that it is improper for an attorney to represent both a 
father seeking custody and the minor child in a criminal defense, the disposition of which 
may affect the resolution of the custody dispute. (See LE Op. 1304.) The Committee has 
also opined that it is improper for defense counsel in a medical malpractice insurance 
case to advise the plaintiff's treating physician, whose interests may be adverse to defense 
counsel's client, or to indicate to the treating physician that he is obligated to disclose 
certain information. (See LE Op. 1235; see also LE Op. 1281.) 
 
   In the facts you present, the Committee is of the opinion that the multiple representation 
of the defendant, victim and victim's mother (defendant's wife), as described, is per se 
improper since, as described in  DR:5-105(A) and (B), the attorney's professional 
judgment on behalf of one client is likely to be adversely affected by his representation of 
the other client. Despite the fact that the victim is merely a witness in the prosecution of 
the defendant, and not a party to the action, the Committee believes that the impropriety 
cannot be cured under DR:5-105(C) since it is not obvious that A can adequately 
represent the interests of both the stepfather/defendant and the child/victim. 
 
   In addition, it appears that A has given advice, other than the advice to secure counsel, 
to a person who is possibly adverse to his client and who is unrepresented by counsel. 
The facts indicate that A was going to make the mother aware that she did not have to 
cooperate with either the police or Commonwealth's attorney in the investigation of the 
charges against the defendant. The Committee opines that such advice is improper and 
violative of DR:7-103(A)(2). (See LE Op. 1235, LE Op. 1281.) 
 
   Finally, under the facts of the inquiry, the Committee opines that, if it was Attorney A's 
intention to obstruct the police and Commonwealth's attorney's investigation and 
preparation of the case by improper representation of, and advice to, the defendant, 
victim, and victim's mother, such conduct may be construed by a finder of fact as 
dishonest, fraudulent, deceitful, or as a misrepresentation which reflects adversely 
on the attorney's fitness to practice law, and therefore violative of DR:1-102(A)(4). 
 
Committee Opinion 
September 16,1992 
 
   Legal Ethics Committee Notes. – Rule 1.7(a)(1) follows a subjective “reasonably 
believes” standard  rather than the old Code’s objective “obvious” standard. 



LEGAL ETHICS OPINION 1650  DUTY/OBLIGATION WHEN   
      ATTORNEYS LEARN AFTER   
      SETTLEMENT THAT PLAINTIFF'S 
      EXPERT WITNESS LIED ABOUT HIS 
      QUALIFICATIONS IN DEPOSITIONS. 
 
   You have presented a hypothetical situation in which the plaintiff's expert lies about his 
credentials during his deposition. The false credentials of this expert form the basis of his 
expert opinion. Counsel for plaintiff uses this expert opinion to negotiate a six-figure 
settlement. Subsequently, attorneys for both sides learn that the expert witness lied about 
the professional qualifications that formed the basis of his expert opinion. 
 
   Under the facts you have presented, you have asked the committee to opine as to the 
obligations of counsel once they became aware of the expert witness' perjury. 
 
   The appropriate and controlling disciplinary rule relative to your inquiry is DR:7-
102(B)(1) which states that a lawyer who receives information clearly establishing that a 
person other than his client has perpetrated a fraud upon a tribunal shall promptly reveal 
the fraud to the tribunal (emphasis added). The committee has previously opined that 
false testimony given by a client during a deposition may constitute a "fraud upon a 
tribunal," adopting the view of other jurisdictions which have implicitly included 
depositions within the definition of "tribunal." LE Op. 1451. 
 
   The committee also stated that the false testimony must be examined to determine 
whether disclosure is required "to prevent a judgment from being corrupted by the 
[witness's] unlawful conduct." Id. Thus, not every misrepresentation made by a witness in 
a deposition is a "fraud upon the tribunal." 
 
   Assuming that the plaintiff's expert's qualifications about which he lied are material to 
the opinion rendered by such expert, the committee believes that it would be improper to 
allow the false deposition testimony to stand, regardless of whether the case proceeds to 
trial or is settled. 
 
   In the facts you present, the committee believes that if the expert's perjured testimony is 
so material to the opinion given by such expert that it corrupts the opinion, then counsel 
is required under DR:7-102(B)(1) to reveal the fraud to the tribunal. 
 
Committee Opinion 
September 8, 1995 



LEGAL ETHICS OPINION 924  ATTORNEY/CLIENT – WITNESS  
      TESTIMONY. 
 
 
   A witness for a lawyer's client gave an original statement immediately following an 
accident; a second statement which was put in writing and signed and a third statement in 
deposition form. The lawyer then learned from the witness that the second statement and 
the deposition were fabrications and only the initial statement was correct. The initial 
statement is the least favorable for the lawyer's client. The lawyer is presently engaged in 
settlement negotiations with the defendant. Defendant's attorney has each of the three 
statements, but is unaware that the second and third statement are fabrications. 
 
   It is not proper, given the above circumstances, for the lawyer to negotiate on behalf of 
his client using by implication or otherwise, either of the purged statements or the 
theories of recovery suggested by them. It is improper to base responses to further 
discovery requests on the fabricated testimony. [DR:7-102(A) (4)] 
 
Committee Opinion 
June 11, 1987 
 



 

LEGAL ETHICS OPINION 1862 ”TIMELY DISCLOSURE” OF EXCULPATORY 
EVIDENCE AND DUTIES TO DISCLOSE 
INFORMATION IN PLEA NEGOTIATIONS 

 
 In this hypothetical, in a pending criminal prosecution, the prosecutor is aware of 
exculpatory evidence, in the form of witness statements accusing another individual of the 
offense with which the defendant is charged.  The prosecutor is also aware that the primary 
inculpatory witness, an eyewitness to the offense, has died and therefore will not be available to 
testify in future proceedings in the case.  There is an upcoming preliminary hearing scheduled in 
the case, although the prosecutor has offered a plea bargain in which the defendant would plead 
guilty to a lesser offense and waive the preliminary hearing.  The prosecutor has not disclosed 
either the exculpatory evidence or the death of the primary witness.  
 
QUESTION PRESENTED 
 
1. Is the “timely disclosure” of exculpatory evidence, as required by Rule 3.8(d), broader 

than the disclosure mandated by Brady v. Maryland, 373 U.S. 83 (1963), and other case 
law interpreting the Due Process clause of the Constitution?  If so, what constitutes 
“timely disclosure” for the purpose of Rule 3.8(d)? 

 
2. During plea negotiations, does a prosecutor have a duty to disclose the death or 

unavailability of a primary witness for the prosecution? 
 
APPLICABLE RULES AND OPINIONS 
 
The applicable Rules of Professional Conduct are Rule 3.8(d)1, Rule 3.3(a)(1)2, Rule 4.13, and 
Rule 8.4(c)4. 
 
ANALYSIS 
  
 Pursuant to Brady v. Maryland and subsequent cases, a prosecutor has the legal 
obligation to disclose material exculpatory evidence to a defendant in time for the defendant to 
make use of it at trial.  A number of cases interpreting this legal obligation have noted that the 

                                                
1 Rule 3.8 Additional Responsibilities Of A Prosecutor 
A lawyer engaged in a prosecutorial function shall: 
*** 
(d) make timely disclosure to counsel for the defendant, or to the defendant if he has no counsel, of the existence of 
evidence which the prosecutor knows tends to negate the guilt of the accused, mitigate the degree of the offense, or 
reduce the punishment, except when disclosure is precluded or modified by order of a court; 
 
2 Rule 3.3 Candor Toward the Tribunal 
(a) A lawyer shall not knowingly: 
 (1) make a false statement of fact or law to a tribunal; 
 
3 Rule 4.1 Truthfulness In Statements To Others 
In the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of fact or law; or 
(b) fail to disclose a fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client. 
 
4 Rule 8.4 Misconduct 
It is professional misconduct for a lawyer to: 
*** 
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which reflects adversely on the 
lawyer’s fitness to practice law; 
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prosecutor’s ethical duty to disclose exculpatory evidence is broader than the legal duty arising 
from the Due Process clause, although they have not explored the contours of that ethical duty.5    
 
 Rule 3.8(d) does not refer to or incorporate, in the language of the Rule or its comments, 
the Brady standard for disclosure.  The standard established by the Rule is also significantly 
different from the Brady standard in at least two ways: first, the Rule is not limited to “material” 
evidence, but rather applies to all evidence which has some exculpatory effect on the defendant’s 
guilt or sentence; second, the Rule only requires disclosure when the prosecutor has actual 
knowledge of the evidence and its exculpatory nature6, while Brady imputes knowledge of other 
state actors, such as the police, to the prosecutor.  These differences from the Brady standard 
raise the further question of whether Rule 3.8(d) requires earlier disclosure than the Brady 
standard, which requires only that the evidence be disclosed in time for the defendant to make 
effective use of it.  Thus, the prosecutor has complied with the legal disclosure requirement if the 
evidence is disclosed in the midst of trial so long as the defendant has an opportunity to put on 
the relevant evidence.7    
 
 Although the Committee has never definitively addressed the question, it opines today 
that the duty of timely disclosure of exculpatory evidence requires earlier disclosure than the 
Brady standard, which is necessarily retrospective, requires.  This conclusion is largely based on 
the response to Read v. Virginia State Bar, in which the Supreme Court of Virginia reversed the 
Virginia State Bar Disciplinary Board’s order revoking a prosecutor’s license, finding that the 
prosecutor had complied with his legal obligations under Brady and therefore had complied with 
the correlative ethics rule in force at that time.  The disciplinary rule in effect at that time was 
DR 8-102 of the Virginia Code of Professional Responsibility which read, “The prosecutor in a 
criminal case or a government lawyer shall . . . [d]isclose to a defendant all information required 
by law.”   
 

At the time of the conduct at issue, Beverly Read was a Commonwealth’s Attorney.  
Read was conducting the prosecution of an arson case.  During the investigation, the 
Commonwealth discovered two witnesses, Sils and Dunbar, who both identified the defendant at 
the scene of the crime.  Sils had second thoughts after he identified the defendant in a line-up and 
later became convinced that the defendant was not the person Sils had observed at the scene of 
the crime.  Sils disclosed to Read that the defendant was definitely not the man observed at the 
scene of the crime.  Read told Sils that he would not be called as a witness and that his presence 
was no longer necessary. Read concluded his case and rested without disclosing that the two 
witnesses had changed their statements. When Sils went home and had further discussions with 
the other witness, Dunbar, both became convinced that the defendant was not the man they saw.  
They returned to the courthouse during the trial the following day and agreed to testify for the 
defense.  Read then attempted to pass a message to defense counsel that would have disclosed 
the exculpatory information but defense counsel refused to accept the writing.  Unsuccessful in 
passing this information to defense counsel, Read then read into the record that the two witnesses 
had recanted and would testify that the defendant was not the man they saw at the scene of the 
crime.  After this exchange, defense counsel moved to dismiss for prosecutorial misconduct.  
                                                
5 See Cone v. Bell, 129 S. Ct. 1769, 1783 n. 15 (2009) (“Although the Due Process Clause of the Fourteenth 
Amendment, as interpreted by Brady, only mandates the disclosure of material evidence, the obligation to disclose 
evidence favorable to the defense may arise more broadly under a prosecutor’s ethical or statutory obligations.”), 
citing Rule 3.8(d); Kyles v. Whitley, 514 U.S. 419, 436 (1995) (noting that Brady “requires less of the prosecution 
than” Rule 3.8(d)). 
 
6 As Comment [4] to Rule 3.8 explains, “[p]aragraphs (d) and (e) address knowing violations of the respective 
provisions so as to allow for better understanding and easier enforcement by excluding situations (paragraph (d)), for 
example, where the lawyer/prosecutor does not know the theory of the defense so as to be able to assess the 
exculpatory nature of evidence…” 
 
7 See e.g., Read v. Virginia State Bar, 233 Va. 560, 357 S.E.2d 544 (1987). 



LEO 1862 
Page 3  

The motion to dismiss was denied.  A complaint against Read was made with the Virginia State 
Bar and a disciplinary proceeding ensued. 
 

Read’s counsel argued that his client had complied with Brady because the information 
was available to use during trial, and therefore had disclosed “all information required by law.”  
In spite of the Board’s finding that Read had willfully intended to see the defendant tried without 
the disclosure that the two witnesses had recanted, the Supreme Court of Virginia agreed that 
Read had complied with the disciplinary rule, reversed the Disciplinary Board’s decision, and 
entered final judgment that Read had not engaged in any misconduct.  Following this decision, 
the Bar rewrote the relevant rule, replacing the Brady standard with the standard now found in 
Rule 3.8(d), clarifying that the prosecutor’s ethical duty under that rule is not coextensive with 
the prosecutor’s legal duty under Brady.   

 
In light of the conclusion that Rule 3.8(d) requires earlier disclosure than the Brady 

standard, the Committee next turns to the meaning of “timely disclosure.”  In general, “timely” is 
defined as “occurring at a suitable or opportune time” or “coming early or at the right time.”  
Thus, a timely disclosure is one that is made as soon as practicable considering all the facts and 
circumstances of the case.  On the other hand, the duty to make a timely disclosure is violated 
when a prosecutor intentionally delays making the disclosure without lawful justification or good 
cause.     

 
The text of the Rule makes clear that a court order is sufficient to delay or excuse 

disclosure of information that would otherwise have to be turned over to the defendant.  Thus, 
where the disclosure of particular facts at a particular time may jeopardize the investigation or a 
witness, the prosecutor should immediately seek a protective order or other guidance from the 
court in order to avoid those potential risks.  As specified by the Rule, however, disclosure must 
be “precluded or modified by order of a court” (emphasis added) in order for the prosecutor to 
be excused from disclosure.  

 
Because this is not a bright-line rule, the Committee cannot give a definitive answer to 

the question of whether the prosecutor must immediately turn over the exculpatory evidence at 
issue in the hypothetical; however, the prosecutor may not withhold the evidence merely because 
his legal obligations pursuant to Brady have not yet been triggered. 

As to the second question, assuming that the witness’s unavailability does not come 
within the scope of Rule 3.8(d), other rules might obligate the prosecutor to disclose this 
information during plea negotiations or when the plea bargain is being presented to the court.   

 
Specifically, Rules 3.3, 4.1, and 8.4(c) all forbid making false statements or 

misrepresentations in various circumstances. Rule 4.1(a) generally prohibits making a false 
statement of fact or law, and Rule 8.4(c) specifically forbids any misrepresentation that “reflects 
adversely on the lawyer’s fitness to practice law.” Both of these provisions would apply to any 
misrepresentation or false statement made in the course of plea negotiations with the 
defendant/his lawyer. Rule 3.3(a)(1) specifically forbids any false statement of fact or law to a 
tribunal, which includes any statements made in the course of presenting a plea agreement to the 
court for approval and entry of the guilty plea. Accordingly, the prosecutor may not make a false 
statement about the availability of the witness, regardless of whether the unavailability of the 
witness is evidence that must be timely disclosed pursuant to Rule 3.8(d), either to the opposing 
lawyer during negotiations or to the court when the plea is entered.8  
 

This opinion is advisory only based upon the facts as presented, and not binding on any 
court or tribunal.  
                                                
8 See also Rule 3.8(a), which bars a prosecutor from filing or maintaining a charge that the prosecutor knows is not 
supported by probable cause. 
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LexisNexis Summary

… The standard wisdom about the ethics of witness coaching can be briefly stated something like this:…Another danger,

more common than the first, is Grade Three witness coaching: a witness’s memory of the events in question (and thus the

witness’s testimony about those events) may be affected by a conversation in which an ethical and well-meaning lawyer

covers the topics and uses the interview techniques listed in section A, above. …
[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the meeting, did Ms. E say X? 2A)No, I am quite certain she

didn’t. 3Q)Did she say Y at the meeting? 4A)Again, I am quite certain that she did not. 5Q)At the meeting, did Ms. E say

Z? 6A)Yes, I think she did. 7891011Q)I have talked to Ms. B on this subject, and she said that the three of you stopped

for tea on your way back to the office and that E said Z jokingly at the tea shop, not at the meeting. …

Text

[*1]

Introduction

The standard wisdom about the ethics of witness coaching can be briefly stated something like this:

First, a lawyer may discuss the case with the witnesses before they testify. 1 A lawyer in our common law adversary system

has an ethical and legal duty to investigate the facts of the case, and the investigation typically requires the lawyer to talk

with the witnesses - the people who know what happened on the occasion in question. 2 Moreover, the adversary system

benefits by allowing lawyers to prepare witnesses so that they can deliver their testi [*2] mony efficiently, persuasively,

1 See D.C. Bar Legal Ethics Comm., Formal Op. 79 (1979) (″lawyers commonly, and quite properly, prepare witnesses for testimony″);

Charles W. Wolfram, Modern Legal Ethics 12.4.3, at 647-48 (1986) (″Lawyer interviews with witnesses in preparation for testimony have

become an accepted and standard practice in the United States″) (footnote omitted).

2 The ethical duty is part of the lawyer’s general duty to represent the client competently. See Model Rules of Professional Conduct

Rule 1.1 cmt. 5 (1995) (competent handling includes fact investigation) [hereinafter Model Rules]; see also Model Code of Professional

Responsibility DR 6-101(A)(2) (1981) (lawyer must not ″handle a legal matter without preparation adequate in the circumstances″)

[hereinafter Model Code]. The legal duty has several sources. One is the law of legal malpractice. See Brizak v. Needle, 571 A.2d 975,

983-84 (N.J. Super. Ct. App. Div. 1990); 2 Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice 24.22 (3d ed. 1989) (failure to do

adequate fact investigation can constitute legal malpractice). Another source is the rules of procedure. For example, in a federal civil case

the lawyer must sign pleadings and similar court papers; the lawyer’s signature is a pledge that the lawyer has made a reasonable inquiry

into the facts and that the factual assertions or denials in the paper are warranted. See Fed. R. Civ. P. 11.

http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3S41-2TR0-00CT-S2MV-00000-00&context=1000516
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comfortably, and in conformity with the rules of evidence. 3

Second, when a lawyer discusses the case with a witness, the lawyer must not try to bend the witness’s story or put words

in the witness’s mouth. As an old New York disciplinary case puts it: ″[The lawyer’s] duty is to extract the facts from the

witness, not to pour them into him; to learn what the witness does know, not to teach him what he ought to know.″ 4

Third, a lawyer can be disciplined by the bar for counseling or assisting a witness to testify falsely or for knowingly offering

testimony that the lawyer knows is false. 5

This Article focuses on the ethics of coaching cooperative lay witnesses (not adversary witnesses or expert witnesses). It

discusses mostly United States law, but the problems it discusses exist also in England and other nations that use the

common law adversary system. As used here, ″witness coaching″ means conduct by a lawyer that alters a witness’s story

about the events in question. Usually witness coaching occurs when a lawyer is interviewing a witness in the course of

investigating the facts of the case or when a lawyer is preparing a witness to testify at a deposition or trial. Interviewing

a witness to find out what happened is obviously different from preparing a witness to testify about what happened, but

[*3] the two tasks blend together in practice. In the typical case, the lawyer initially is mainly investigating and only

incidentally preparing the witness to testify; later in the case, however, the converse is true. Sometimes the lawyer has only

one chance to talk to the witness before the witness testifies, so the lawyer must do both tasks at once. The ethical concerns

are the same for the two tasks, and this Article therefore discusses them together.

The Article divides witness coaching into three grades, as follows:

Grade One witness coaching is where the lawyer knowingly and overtly induces a witness to testify to something the lawyer

knows is false. ″Overtly″ is used to mean that the lawyer’s conduct is ″openly″ or ″on its face″ an inducement to testify

falsely. Grade One witness coaching obviously interferes with the court’s truth-seeking function and corrodes the morals

of both the witness and the lawyer. Sometimes it goes undetected by adversaries, judges, and disciplinary authorities, but

when it is detected, it can and should be punished under the present lawyer disciplinary rules 6 and perjury statutes. 7

Grade Two witness coaching is the same as Grade One, except that the lawyer acts covertly. Thus, Grade Two is where the

lawyer knowingly but covertly induces a witness to testify to something the lawyer knows is false. ″Covertly″ is used to

mean that the lawyer’s inducement is masked. It is transmitted by implication. Grade Two witness coaching is no less

harmful to the court’s truth-seeking function than Grade One, nor less morally corrosive, nor less in breach of the lawyer

3 See infra text accompanying notes 38-45; State v. Earp, 571 A.2d 1227, 1234-35 (Md. 1990); State v. McCormick, 259 S.E.2d 880

(N.C. 1979), in which the Supreme Court of North Carolina said:

It is not improper for an attorney to prepare his witness for trial, to explain the applicable law in any given situation and to go over before

trial the attorney’s questions and the witness’ answers so that the witness will be ready for his appearance in court, will be more at ease

because he knows what to expect, and will give his testimony in the most effective manner that he can. Such preparation is the mark

of a good trial lawyer … and is to be commended because it promotes a more efficient administration of justice and saves court time.

Id. at 882.

4 In re Eldridge, 37 N.Y. 161, 171 (N.Y. 1880).

5 Model Rules Rule 3.4(b) states that a lawyer must not ″counsel or assist a witness to testify falsely,″ and Model Rules Rule 3.3(a)(4)

states that a lawyer must not ″knowingly offer evidence that the lawyer knows to be false.″ Similarly, Model Code DR 7-102(A)(4) states

that a lawyer must not ″knowingly use perjured testimony or false evidence,″ and Model Code DR 7-102(A)(6) states that a lawyer must

not ″participate in the creation or preservation of evidence when he knows or it is obvious that the evidence is false.″ A lawyer can also

be criminally punished for suborning perjury, that is, procuring or inducing a witness to commit perjury. See, e.g., 18 U.S.C. 1622 (1994).

A witness commits perjury if: (a) he testifies under oath about a material matter; (b) his testimony is false; (c) he knows it is false; and

(d) his testimony is voluntary and intentional, not a result of confusion, mistake, or faulty memory. Compare 18 U.S.C. 1621 (1994),

with United States v. Dunnigan, 113 S. Ct. 1111, 1116 (1993), and United States v. Swink, 21 F.3d 852, 857-59 (8th Cir. 1994).

6 Such rules include the Model Rules and the Model Code.

7 See infra note 48.
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disciplinary rules and perjury statutes, but it is less likely to be detected and successfully punished. This Article argues that

Grade Two witness coaching falls within a range of conduct that cannot be effectively controlled by disciplinary rules or

criminal laws and that it must therefore be controlled by a lawyer’s own informed conscience. To have an informed

conscience about witness coaching, a lawyer needs to understand how messages get transmitted covertly between a speaker

and a hearer. To that end, this Article describes philosopher Paul Grice’s ″theory of conversational implicature″ and

suggests a method of analysis that incorporates Grice’s theory. 8
[*4]

Grade Three witness coaching is where the lawyer does not knowingly induce the witness to testify to something the lawyer

knows is false, but the lawyer’s conversation with the witness nevertheless alters the witness’s story. Given the malleable

nature of human memory, Grade Three witness coaching is very hard to avoid. It lacks the element of corruption that Grades

One and Two have, but it does alter a witness’s story and can thus interfere with the court’s truth-seeking function.

Therefore, this Article argues, when a lawyer’s conversation with a witness serves a proper purpose, such as refreshing the

witness’s memory, the lawyer should nonetheless conduct the conversation in the manner that is least likely to produce

inaccurate testimony. How the lawyer can do that is discussed in the closing section of the Article.

I. Why Lawyers are Allowed to Interview and PrepareWitnesses

Before returning to the three grades of witness coaching, we need a common store of information about lawyers talking

to witnesses before the witnesses testify. What do lawyers do when they interview and prepare witnesses? What are the

dangers? Why does the common law adversary system allow lawyers to interview and prepare witnesses?

A. How Lawyers in the United States Interview and PrepareWitnesses

When an American lawyer interviews and prepares a witness, the lawyer typically does at least some of the following

things: 9
[*5]

discusses the witness’s perception, recollection, and possible testimony about the events in question;

reviews documents and other tangible items to refresh the witness’s memory or to point out conflicts and inconsistencies

with the witness’s story;

reveals other tangible or testimonial evidence to the witness to find out how it affects the witness’s story;

explains how the law applies to the events in question;

reviews the factual context into which the witness’s testimony will fit;

8 For a discussion of Grice’s theory in the context of perjury law, see Peter M. Tiersma, The Language of Perjury: ″Literal Truth,″

Ambiguity, and the False Statement Requirement, 63 S. Cal. L. Rev. 373 (1990).

9 This list is similar but not identical to one in the Restatement of the Law Governing Lawyers 176 cmt. b (Preliminary Draft No. 10,

1994). [Caveat: The Preliminary Draft is just what the name implies - an early working paper, not a finished product. At the time of its

printing, the Preliminary Draft had not been considered by the Council or Membership of the American Law Institute, and it therefore

does not represent the position of the Institute on any of the issues with which it deals.] The items listed in the text accompanying this

note are discussed in articles and books that are designed to teach students and practicing lawyers how to prepare cases for trial. See,

e.g., Ronald L. Carlson & Edward J. Imwinkelried, Dynamics of Trial Practice: Problems and Materials 9.4 (2d ed. 1995); Roberto Aron

& Jonathan L. Rosner, How to Prepare Witnesses for Trial (1985); W. Ted Minick, Fixing the Truth, in ALI-ABA Course of Study: Lender

Liability and Other Complex Litigation Involving Financial Institutions (1994) (available in C880 ALI-ABA 509); James W. McElhaney,

Helping the Witness: Techniques for Keeping Witnesses out of Trouble, A.B.A. J., Aug. 1993, at 85; John P. DiBlasi, Preparing Your

Witness for Trial, N.Y. St. B.J., Dec. 1993, at 48; James W. McElhaney, Trouble in the Woodshed, Litig., Winter 1989, at 49; James W.

McElhaney, Horse-Shedding the Witness: Techniques for Witness Preparation, Trial, Oct. 1987, at 80 [hereinafter McElhaney,

Horse-Shedding]; David H. Berg, Preparing Witnesses, Litig., Winter 1987, at 13; Diane R. Follingstad, Preparing the Witness for

Courtroom Testimony: Modifying Negative Behavior Through Employment of Psychological Principles, Trial, Jan. 1984, at 50; Joseph

D. Piorkowski, Jr., Note, Professional Conduct and the Preparation of Witnesses for Trial: Defining the Acceptable Limitations of

″Coaching″, 1 Geo. J. Legal Ethics 389 (1987).
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discusses the role of the witness and effective courtroom demeanor;

discusses probable lines of cross-examination that the witness should be prepared to meet;

rehearses the witness’s testimony, by role playing or other means.

B. Comparison of American and English Practice 10

To understand how English lawyers interview and prepare witnesses, one must remember that the legal profession in

England is divided into two branches, solicitors and barristers. Some of the distinctions between the two branches have

been abandoned in recent years, but solicitors remain the legal ″generalists,″ the first legal professional a lay person

consults about a legal problem. Barristers, on the other hand, remain legal ″specialists.″ Barristers do not deal directly with

the public. Rather, barristers are hired by solicitors or other professionals to perform specialized tasks such as drafting

pleadings, rendering legal opinions in specialized fields of law, and doing the courtroom advocacy in major civil and

criminal cases. [*6]

In a major civil 11 case, the litigation tasks are divided between the solicitor and the barrister. The solicitor advises the lay

client, often without assistance, up to the point that litigation seems imminent. At that point, the solicitor usually hires a

barrister to draft the pleadings, but the solicitor does what a U.S. lawyer would call the pretrial preparation. In particular,

the solicitor interviews the witnesses and prepares them to testify. 12

In the early stages of a major civil case, the solicitor typically interviews the witnesses on his side, using the same interview

techniques that American lawyers use. 13 For each witness, the solicitor prepares a ″proof of evidence,″ which is a written

statement of everything the witness knows about the case - the good, the bad, the admissible, and the inadmissible. Some

solicitors call it a ″warts-and-all″ statement. The proof of evidence is a confidential document 14 that the solicitor uses to

inform the barrister about the facts of the case.

Some solicitors interview the witness, take careful written notes, and later draft the proof of evidence, but others dictate

the proof of evidence in the witness’s presence so that the witness can make suggestions as they go along. Under both

methods, the witness reads and corrects one or more drafts, and ultimately the solicitor and witness arrive at a version that

suits them both. The proof of evidence is truly a joint product of the solicitor and the witness; the witness provides the story

line, but the solicitor supplies the organization, decides what to include and what to omit, and provides much of the

wording.

As the pretrial phase of the case progresses, everyone learns more about the case, and the solicitor may talk with the witness

several more times. The solicitor typically memorializes these subsequent conversations in improved versions of the proof

of evidence. [*7]

10 The discussion in this section is based on R.J. Walker & Richard Ward, Walker & Walker’s English Legal System 204-30 (7th ed.

1994), and Michael Zander, Cases and Materials on the English Legal System 628-49, 651-69, 676-89 (6th ed. 1993), and on many

interviews and conversations I had with English solicitors and barristers in 1994-95. See also Ethics Forum and Debate, Rules of Conduct

for Counsel and Judges: A Panel Discussion on English and American Practices, 7 Geo. J. Legal Ethics 865 (1994) (discussing legal

ethics and trial practices in England and America).

11 For comments on the practice in criminal cases, see infra note 39.

12 For the legal ethics rule that governs this activity, see The Guide to the Professional Conduct of Solicitors 22.05 (Stephen Hammett

et al. eds., 6th ed. 1993), which states: ″It is permissible for a solicitor acting for any party to interview and take statements from any

witness or prospective witness at any stage in the proceedings, whether or not that witness has been interviewed or called as a witness

by another party.″ Commentary 2 to 22.05 explains that ″[a] solicitor must not, of course, tamper with the evidence of a witness or

attempt to suborn the witness into changing evidence.″ Id. 22.05 cmt. 2.

13 See list of techniques supra part I.A. With regard to rehearsal by role playing or otherwise, see infra notes 41-45 and accompanying

text.

14 See generally Comfort Hotels Ltd. v. Wembley Stadium Ltd., 1 WLR 872 (Ch. 1987).
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English civil procedure does not allow the extensive deposition practice used in American civil cases. Instead, English

litigants exchange witness statements prior to trial. 15 A witness statement is a written narrative of the evidence that the

litigant could obtain from the witness on direct examination. 16 Unlike the warts-and-all proof of evidence, a witness

statement is wart-free, meaning that it does not incorporate inadmissible material and that it presents the evidence in the

light most favorable to its proponent. Typically, the solicitor and the witness produce a first draft, using the most recent

proof of evidence as a guide. The solicitor sends the draft to the barrister, who frequently sends it back with proposed

revisions and suggestions to get additional information from the witness. The solicitor works with the witness to prepare

a new draft, which is again sent to the barrister. The process continues until the solicitor, the witness, and the barrister have

developed a joint product that suits each of them. Although a witness statement is supposed to be expressed in ″the language

of the witness, his ipsissimma verba,″ 17 it typically shows the careful tool marks of the lawyers who craft it.

The witness statement serves two purposes. First, it helps eliminate surprises at trial; if the witness ultimately testifies on

direct examination, he cannot say anything that is not said in the witness statement. 18 Second, starting in 1995, the witness

statement is used at trial in lieu of direct examination, unless the trial judge orders otherwise; the witness simply gets in

the witness box, adopts the written witness statement as his testimony, and is then cross-examined. 19
[*8]

The solicitor typically prepares the witness for trial by having the witness carefully review the witness statement. The

solicitor also explains the logistics of being a witness and imparts the usual cautions about listening carefully, not

volunteering information not asked for, speaking clearly, and the like. Some solicitors end the preparation with some role

playing, to help accustom the witness to the rigors of cross-examination, but other solicitors regard role playing as ethically

suspect. 20

By long tradition, the barristers in a major civil case almost never have direct contact with the witnesses (except their lay

clients and their expert witnesses) until they face each other in the courtroom. 21 The ethics rule that embodied that tradition

15 See R.S.C., Ord. 38, r. 2A, which can be found in the ″White Book,″ 1 The Supreme Court Practice: 1995 647-53 (1994) [hereinafter

White Book].

16 See generally James Pyke, Compulsory Exchange of Witness Statements, Solic. J., Apr. 16, 1993, at 350; Christopher R. McConnell,

Exchanging Witness Statements, Solic. J., Jan. 24, 1992, at 62.

17 White Book, supra note 15, at 651.

18 See supra note 16.

19 See Practice Direction, Civil Litigation: Case Management, 1 WLR 262 (Q.B. 1995) (″Unless otherwise ordered, every witness

statement shall stand as the evidence in chief of the witness concerned.″). This change was one of several that were intended to save time

and money in civil cases. Some barristers doubt the wisdom of the change. They believe that the witness’s information has less impact

when the judge reads it than when the judge sees the witness and hears the direct examination in the courtroom. Further, they believe

the change consumes as much time as it saves because the cross-examiner has weeks to prepare and is inclined to cover minor points

that previously would have been ignored. Some administrative tribunals in the United States also use written witness statements in lieu

of, or in addition to, live testimony. See, e.g., 16 C.F.R. 1502.32 (1995) (rules for hearings before the Consumer Product Safety

Commission); D.C. Bar Legal Ethics Comm., Formal Op. 79 (1979) (commenting on the ethics rules a lawyer should follow when

preparing written witness statements for administrative tribunals).

20 Barristers (not solicitors, mind you) are prohibited from ″rehears[ing,] pract[icing,] or coaching a witness in relation to his evidence

or the way in which he should give it.″ Code of Conduct of the Bar of England and Wales 607(b) (1995) [hereinafter Code of Conduct].

No such rule governs solicitors when they do ordinary solicitor work, such as interviewing and preparing a witness. See The Guide to

the Professional Conduct of Solicitors, supra note 12, 22.05. Sometimes, however, solicitors serve as courtroom advocates, and when

they assume that role, they are bound by a rule that is identical to the rule for barristers. See The Law Society’s Code for Advocacy, in

Law Society, Professional Standards Bulletin No. 10 6.5(b) (1993).

21 Until it was amended in 1995, the Code of Conduct for barristers prohibited personal contact of that sort ″save in exceptional

circumstances.″ See Code of Conduct of the Bar of England and Wales 607.1-.3 (1991); id. at Annex H, 6 (1994). I searched for and

could not find a clear expression of the policy reasons for this ethics rule. Some barristers say that it was to help keep testimony pure,

and others say it was to help maintain the division of litigation tasks between solicitors and barristers.
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was repealed in 1995. 22 The repeal is not likely to change the way witnesses are interviewed and prepared in England

because the practice standards that accompany the ethics rules were augmented in a way that effectively repeals the repeal.
23 The augmented practice standards strongly admonish barristers that discussing the evidence with a witness before trial

can encroach on the solicitors’ traditional turf 24 and can lead to suspicions of coaching, create a conflict of interest, and

contaminate the witness’s evidence. 25 The solemn admonitions about coaching and contamination ring a bit hollow in civil

cases, now that live testimony on direct examination has been replaced by meticulously crafted witness statements. [*9]

C. Dangers of Allowing Lawyers to Interview and PrepareWitnesses

In England, the United States, and other nations that use the common law adversary system, one obvious danger of allowing

lawyers to interview and prepare witnesses is the danger of Grade One and Two witness coaching: an unethical lawyer may

be able to induce a witness to testify falsely. Another danger, more common than the first, is Grade Three witness coaching:

a witness’s memory of the events in question (and thus the witness’s testimony about those events) may be affected by a

conversation in which an ethical and well-meaning lawyer covers the topics and uses the interview techniques listed in

section A, above.

Professor Monroe Freedman and later Professor John Applegate have drawn on the literature of psychology in their

discussions of this second danger. 26 They argue that a human being’s memory is not some kind of recording device that

can create a distortion-free reproduction of the events in question. 27 At the outset, a witness’s original perception of the

events in question is colored by that witness’s unique combination of ″temperament, biases, expectations, and past

knowledge.″ 28 Further, a witness typically perceives only parts of the events in question; this perception creates gaps that

the witness fills in with inference, past experience, and conjecture. 29 Thus, a witness may honestly believe that she

perceived some critical feature, when in truth that feature was one of the gaps that she filled in with a logical inference

based on her past experience in similar situations.

As for retrieval of information from human memory, even a witness’s unprompted, spontaneous recollection of the events

in question produces a version that is heavily edited by the witness’s own experiences, outlook, and perceived self-interest.
30 When a lawyer or other questioner guides the retrieval process with questions - even non-suggestive questions - the

malleability of a wit [*10] ness’s memory becomes more apparent. 31 Suggestive questions can produce even more dramatic

effects. For instance, the questioner’s choice of verbs to describe two cars coming into contact (for example, ″hit″ vs.

″smashed″) can influence the witness’s testimony about how fast the cars were actually going. 32

22 See Code of Conduct, supra note 20, 607(b).

23 See id. Annex H, 6.1-.3.

24 See id. 6.2.2.

25 See id. 6.2.1, 6.2.3-.5.

26 See Monroe H. Freedman, Lawyers’ Ethics in an Adversary System 64-68 (1975); Monroe H. Freedman, Understanding Lawyers’

Ethics 152-56 (1990) [hereinafter Freedman, Understanding Lawyers’ Ethics]; John S. Applegate, Witness Preparation, 68 Tex. L. Rev.

277, 328-34 (1989).

27 See Freedman, Understanding Lawyers’ Ethics, supra note 26, at 331; see also Elizabeth F. Loftus & James M. Doyle, Eyewitness

Testimony: Civil and Criminal 2.02 (The Michie Company, 2d ed. 1992) (1987).

28 Freedman, Understanding Lawyers’ Ethics, supra note 26, at 152.

29 Id. at 152-53; Applegate, supra note 26, at 330-31. See generally Paul C. Giannelli & Edward J. Imwinkelried, Scientific Evidence

9-2 (2d ed. 1993).

30 See Applegate, supra note 26, at 331; see also Loftus & Doyle, supra note 27, 3.06-.08.

31 See Freedman, Understanding Lawyers’ Ethics, supra note 26, at 153-54; Applegate, supra note 26, at 332.

32 Freedman, Understanding Lawyers’ Ethics, supra note 26, at 155; Applegate, supra note 26, at 333. This well-known example is

based on an experiment described by Elizabeth Loftus and John Palmer. Elizabeth F. Loftus & John C. Palmer, Reconstruction of
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If the lawyer’s questions incorporate new material that a witness did not originally perceive, the new material can affect

the witness’s ability to recount accurately what he did perceive. That is, the witness is likely to report the new material

instead of, or along with, the material the witness originally perceived. 33 Psychologists who study this phenomenon

disagree among themselves about how it happens: perhaps the original memory is lost and the new material takes its place;

or perhaps the original memory remains but becomes harder to retrieve; or perhaps the witness gets his sources mixed up,

believing that the new material came from his original perception; or perhaps the phenomenon can happen in several

different ways, depending on the person and the circumstances. 34 Even if the psychologists do not yet agree on exactly

[*11] how it happens, they agree that it does happen - an honest witness can easily be misled by new information that an

ethical and well-intended lawyer puts into a suggestive question. 35

Finally, skilled trial lawyers know that once a witness accepts a version of the story, that version can ″harden″ and become

the reality so far as that witness is concerned. An English barrister of long experience used the following hypothetical piece

of witness interview to illustrate the point:

Q) When Bloggs came into the pub, did he have a knife in his hand?

Automobile Destruction: An Example of the Interaction Between Language and Memory, 13 J. Verbal Learning & Verbal Behavior 585

(1974).

33 One of the classic studies is reported in Elizabeth F. Loftus et al., Semantic Integration of Verbal Information into a Visual Memory,

4 J. Experimental Psychol.: Hum. Learning & Memory 19 (1978); see also Kenneth R. Weingardt et al., Misinformation Revisited: New

Evidence on the Suggestibility of Memory, 23 Memory & Cognition 72 (1995).

34 In the 1970s, Elizabeth F. Loftus and her colleagues at the University of Washington performed experiments in which people saw

an event and were later exposed to new, misleading information about it. When they were later asked what they had seen, they were

frequently wrong, reporting the new, misleading information instead of what they had seen. See, e.g., Loftus et al., supra note 33, at

29-31; Philip S. Dale et al., The Influence of the Form of the Question on the Eyewitness Testimony of Preschool Children, 7 J.

Psycholinguistic Res. 269 (1978); Elizabeth F. Loftus, Leading Questions and the Eyewitness Report, 7 Cognitive Psychol. 560 (1975).

Professor Loftus proposed a theory that the new, misleading information ″overwrites″ or destroys the original memories with which it

conflicts. Id. at 570-71. In the early 1980s, the Loftus theory was challenged by other researchers who suggested that the new, misleading

information does not destroy the original memory but just makes it harder to retrieve. See D.A. Bekerian & J.M. Bowers, Eyewitness

Testimony: Were We Misled?, 9 J. Experimental Psychol.: Learning, Memory, & Cognition 139 (1983). In the mid-1980s, a different

research team made a more serious attack: they argued that the Loftus theory is based on flawed testing procedures and that new,

misleading information does not impair the original memory or the ability to retrieve it. Using different testing procedures, they

concluded that the new, misleading information affects the reports of only those subjects who failed to notice the original detail or who

noticed it but had forgotten it by the time they were exposed to the new, misleading information. Compare Michael McCloskey & Maria

Zaragoza, Misleading Postevent Information and Memory for Events: Arguments and Evidence Against Memory Impairment

Hypotheses, 114 J. Experimental Psychol.: Gen. 1 (1985), and Michael McCloskey & Maria Zaragoza, Postevent Information and

Memory: Reply to Loftus, Schooler, and Wagenaar, 114 J. Experimental Psychol.: Gen. 381 (1985), with Elizabeth F. Loftus et al., The

Fate of Memory: Comment on McCloskey and Zaragoza, 114 J. Experimental Psychol.: Gen. 375 (1985). In the years since 1985, further

experiments have countless times reconfirmed the basic phenomenon: all of the researchers in the field agree that (whatever the cause

and mechanics) the accuracy of a person’s story about an event can be severely compromised by exposing the person to new, misleading

information. See Maria S. Zaragoza & Sean M. Lane, Source Misattributions and the Suggestibility of Eyewitness Memory, 20 J.

Experimental Psychol.: Learning, Memory, & Cognition 934 (1994); Robert F. Belli et al., Memory Impairment and Source

Misattribution in Postevent Misinformation Experiments with Short Retention Intervals, 22 Memory & Cognition 40 (1994); Robert F.

Belli, Influences of Misleading Postevent Information: Misinformation Interference and Acceptance, 118 J. Experimental Psychol.: Gen.

72 (1989); Barbara Tversky & Michael Tuchin, Comment, A Reconciliation of the Evidence on Eyewitness Testimony: Comments on

McCloskey and Zaragoza, 118 J. Experimental Psychol.: Gen. 86 (1989); Elizabeth F. Loftus & Hunter G. Hoffman, Misinformation and

Memory: The Creation of New Memories, 118 J. Experimental Psychol.: Gen. 100 (1989). Further, the current work in the field provides

strong evidence that at least some of the misled persons sincerely believe that they saw things that, in reality, were only suggested to

them. See Weingardt et al., supra note 33; Zaragoza & Lane, supra; D. Stephen Lindsay, Eyewitness Suggestibility, 2 Current Directions

in Psychol. Sci., June 1993, at 86.

35 Zaragoza and Lane concede that ″it is now well established that the accuracy of eyewitness testimony can be severely compromised

by exposure to misleading postevent suggestion,″ and that ″whether [or not] exposure to suggestion impairs the original memory, the fact

remains that subjects can be easily led to report misinformation that has been suggested to them.″ Zaragoza & Lane, supra note 34, at

934.
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A) I don’t remember.

Q) Did you see him clearly?

A) Yes.

Q) Do people in that neighborhood often walk into pubs with knives in their hands?

A) No, certainly not.

Q) If you had seen Bloggs with a knife in his hand, would you remember that?

A) Yes, of course.

Q) And you don’t remember any knife? [*12]

A) No, I don’t remember any knife.

During the days or months between the interview and the trial, the story can harden, and what started as ″I don’t remember″

may come out like this at trial:

Q) When Bloggs came into the pub, did he have a knife in his hand?

A) No, he did not. 36

D. Why Lawyers are Allowed to Interview and PrepareWitnesses

If human memory is as malleable as the foregoing section suggests, and if a trial is supposed to be a search for the truth,
37 why then are lawyers allowed to interview and prepare witnesses? It is allowed because it makes our adversary system

work better than it would if the rule were otherwise. In our adversary system, the court is passive and cannot, as a general

rule, gather the facts for itself. 38 The parties’ lawyers are responsible for finding out what [*13] the facts are, straining

36 I am indebted for this illustration to Michael Sherrard, Q.C., of Middle Temple, London. See also Jerome Frank, Courts on Trial:

Myth and Reality in American Justice 86 (Princeton Univ. Press 1950) (1949). Frank explains that

if the witness desires to have the lawyer’s client win the case, he will often, unconsciously, mold his story accordingly. Telling and

re-telling it to the lawyer, he will honestly believe that his story, as he narrates it in court, is true, although it importantly deviates from

what he originally believed.

Id.

37 See generally Deborah L. Rhode, Professional Responsibility: Ethics by the Pervasive Method 181-90 (1994). In this article, I am

assuming that a judicial trial in our adversary system is in part a search for the truth, rather than merely a way to resolve a dispute between

people without having them fight it out in the streets. I am using ″truth″ and ″true″ to mean ″in accordance with fact or reality.″ See

Webster’s Third New International Dictionary of the English Language, Unabridged 2455 (Merriam-Webster Inc. 1986). I am using

″falsity″ and ″false″ to mean the opposite: ″not in accordance with fact or reality.″ See Sissela Bok, Lying: Moral Choice in Public and

Private Life 6-13 (1978) (distinguishing epistemological ″truth″ from ethical ″truthfulness″).

38 In contrast to our adversary system is the civil law system used in some European, Latin American, and Asian nations. The major

differences are explained in Rudolf B. Schlesinger et al., Comparative Law 339-525 (5th ed. 1988). In a civil law nation, the lawyers

in non-criminal litigation generally do not have contact with witnesses before they testify. Id. at 422-23. Courts in civil law nations take

a larger role than our courts in framing the legal and factual issues and in developing the evidence. Id. at 415-43. In our system, the parties

and their lawyers develop the evidence to support their respective fact allegations, but in civil law nations that task falls initially on the

parties and subsequently on the tribunal. Id. at 420-23. In Germany, for example, the lawyers in non-criminal cases generally keep their

distance from their own client’s witnesses, not because of a formal ethics rule, but because the tribunal is more likely to believe a witness

who has not discussed the case with the lawyer. (I am grateful to Professor Brunhilde Steckler of Bielefeld, Germany, for explaining this

point to me.) For a vigorous exchange of views concerning the German system, compare John H. Langbein, The German Advantage in

Civil Procedure, 52 U. Chi. L. Rev. 823, 833-35 (1985), and John H. Langbein, Trashing the German Advantage, 82 Nw. U. L. Rev. 763,
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out what is not relevant, organizing what is relevant, and presenting the relevant material to the court in a coherent and

convincing manner. Except in the rare case that involves no testimonial evidence, the lawyers could not perform those

functions adequately without talking to the witnesses before they testify.

Consider a hypothetical case. Suppose that wholesale butcher B sues meat supplier S for selling off-condition meat to B

on three occasions last August. S admits that the meat in the three shipments was off-condition when it arrived at B’s place

of business. S alleges, however, that the meat was in proper condition when it was picked up at S’s loading dock by B’s

own truck driver, and that the fault lay with the truck driver for failing to keep the meat properly chilled during transit.

Suppose that one of S’s employees is quality control inspector Q, who inspected the three shipments and filled out a quality

control sheet for each one. When S’s lawyer first interviews Q, he cannot remember anything about those particular

shipments. Should S’s lawyer be allowed to show Q the quality control sheets for those shipments, and should she be

allowed to discuss them in detail with Q? Yes, certainly, for several reasons. If S’s lawyer correctly understands Q’s

notations on the quality control sheets, she will be better able to formulate S’s defense. Further, examining the quality

control sheets may refresh Q’s memory about those three shipments, thus unlocking evidence that would otherwise be

unavailable. Finally, if S’s lawyer uses the quality control sheets and other relevant documents when preparing Q to testify,

Q will doubtless be a better witness - not just better for S, but better for the system. When Q takes the witness stand, his

mind will be focused on the important facts, he will not waste time puzzling over documents that he has not seen for months

or years, and his testimony will probably be briefer and more coherent than it otherwise would be.

Suppose B’s lawyer is going to take Q’s deposition. While preparing for the deposition, S’s lawyer finds some evidence

that, on one interpretation, could show that Q did not accurately check the internal temperature of the meat in a few

shipments last August. [*14] May S’s lawyer confront Q with that evidence and quiz him about it before the deposition?

Yes, for at least two reasons, even though alerting Q to the evidence will prevent B’s lawyer from surprising Q with it at

the deposition. First, Q may have a perfectly harmless explanation for the evidence. On the other hand, the evidence may

demolish S’s defense. The sooner S’s lawyer discusses the evidence with Q, the sooner she can advise her client of its

significance and the more likely the dispute between B and S can be resolved promptly and justly. Second, seeing the

evidence in advance helps Q understand the factual context into which his testimony will fit. Understanding the context

may help Q remember things that he had forgotten about the shipments, or it may prompt Q to mention some detail that

at first seemed irrelevant but that is critical once the factual context becomes clear.

Suppose that S’s lawyer decides to use Q as a trial witness, and suppose that Q has never testified in court before. May

S’s lawyer instruct Q about the role and obligations of a witness? Yes, certainly. Doing so should help put Q at ease 39 and

should impress him with the importance of being accurate and truthful.

May S’s lawyer tell Q not to guess or speculate, to listen carefully to questions, and not to volunteer information that has

not been asked for? Again, yes. These three items of advice are based on fundamental principles of evidence law, and a

766-70 (1988), with Ronald J. Allen et al., The German Advantage in Civil Procedure: A Plea for More Details and Fewer Generalities

in Comparative Scholarship, 82 Nw. U. L. Rev. 705, 716-25 (1988), and Ronald J. Allen, Idealization and Caricature in Comparative

Scholarship, 82 Nw. U. L. Rev. 785, 787-92 (1988); see also Rhode, supra note 37, at 196-98.

39 Helping the witness feel at ease is no small matter. The traditional practice in English criminal cases is instructive. Traditionally,

prosecution witnesses have been interviewed and prepared by police officers or by solicitors from the Crown Prosecution Service, and

defense witnesses have been interviewed and prepared by the defense solicitors. The non-party lay witnesses typically have never even

met the barristers who will question them in the courtroom. When these witnesses arrive at the courthouse and are waiting to testify, they

have traditionally been shunned, not just by the barristers but by everyone else connected with the case, for fear that any contact might

create an appearance of impropriety. As a consequence, these witnesses (especially victim witnesses) typically have felt isolated,

uncertain, and angry. See Paul Rock, The Social World of an English Crown Court: Witness and Professionals in the Crown Court Centre

at Wood Green 40-48, 85-89, 110-11, 127 (1993); see also The Royal Commission on Criminal Justice, Report 47-52 (1993). In 1995,

the General Council of the Bar approved a new practice standard that encourages barristers in both civil and criminal cases to be cordial

to witnesses, to explain the process of giving evidence, and to answer witnesses’ questions about court procedures. See Code of Conduct,

supra note 20, 6.1.4. The standard goes on to state that ″it is a responsibility of a barrister, especially when the witness is nervous,

vulnerable or apparently the victim of criminal or similar conduct, to ensure that those facing unfamiliar court procedures are put as much

at ease as possible.″ Id.
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witness who does not follow them can be a menace at trial. 40
[*15]

May S’s lawyer advise Q to dress neatly, to look at the jury when answering, to speak distinctly, to avoid distracting

behavior, to avoid quibbling with the opponent’s lawyer, and the like? Yes, certainly. Some witnesses know these things

by intuition, but others need to be told. The lawyer’s advice helps level the playing field and lessens the risk that a

meritorious cause may be harmed simply because an important witness looked unkempt, or talked with his hand over his

mouth, or stared at the floor and mumbled.

May S’s lawyer rehearse the testimony with Q, by role playing or some other method? The answer depends on what

″rehearse″ means. If it means that the lawyer and witness devise a plausible story and then practice it until they can run

through it like actors through a script, then this rehearsal is both ethically objectionable and tactically foolish. It is tactically

foolish because an over-smooth direct examination is likely to sound contrived, especially in contrast with a rocky

cross-examination. 41 Further, it opens the witness to impeachment on the ground that the testimony was concocted with

the lawyer’s help. 42 The ethical objections are well expressed by Professor Applegate:

Witness preparation should be channeled into those methods that permit partisan case development but present the least

threat of impaired fact finding… The lawyer must be able to obtain information, clarify important points, expose or resolve

misperceptions, and organize the presentation of the case. Beyond that, polishing, scripting, and rehearsing (especially

repeated rehearsing) seem undesirable. A witness should be calm and in command of the subject matter of the expected

testimony, but invulnerability is neither a realistic expectation nor in most cases an accurate reflection of the witness’s

knowledge. 43

[*16]

On the other hand, ″rehearse″ is sometimes used to refer to practices that are ethically and tactically unobjectionable. 44

These practices include quizzing the witness on every topic the lawyer plans to cover on direct examination and every topic

the adversary lawyer is likely to cover on cross-examination. There is no ethical reason to keep witnesses in the dark about

the topics on which they will be questioned. Indeed, giving the witness a chance to think about the topics will produce

testimony that is more focused and complete than if the witness were taken by surprise in the courtroom.

Witness preparation sessions often end with role playing by the lawyer and witness. Typically, the lawyer questions the

witness on several topics using the style she will use during direct examination. Then she, or one of her colleagues,

cross-examines using the style the adversary lawyer is likely to use. If the purpose of role playing is merely to accustom

the witness to the rough and tumble of being questioned, then it is ethically unobjectionable. 45 If, however, the lawyer uses

the role playing session as an occasion for scripting the witness’s answers, then it is unethical.

40 Evidence law requires the testimony of a witness to be based, not on guess or speculation, but on personal knowledge. Fed. R. Evid.

602. Personal knowledge means that the witness perceived the events in question with his or her own senses. See Fed. R. Evid. 602

advisory committee’s note; Cal. Evid. Code 702 law revision commission comment (West 1995) (″ ″Personal knowledge’ means a

present recollection of an impression derived from the exercise of the witness’ own senses.″). The advice to listen to questions carefully

and not to volunteer information is based on the elementary principle that the trier of fact should not be exposed to evidence that is

irrelevant, or that offends one of the exclusionary rules (such as the hearsay rule or the various privilege rules), or that may be too

confusing, too time consuming, or too prejudicial. See Fed. R. Evid. 402-03. A witness who does not listen carefully or who blurts out

information that was not called for may frustrate the efforts of the lawyers and the judge to follow the rules of evidence. For a skeptical

view of the advice not to volunteer, see Marvin E. Frankel, Partisan Justice 14-16 (1980).

41 See, e.g., McElhaney, Horse-Shedding, supra note 9, at 83; Berg, supra note 9, at 15.

42 See, e.g., Witness Grilled on Blood Vial, Int’l Herald Trib., Apr. 28, 1995, at 3 (concerning the cross-examination of a prosecution

witness in the O.J. Simpson case).

43 Applegate, supra note 26, at 342-43.

44 See the usage of the term in McElhaney, Horse-Shedding, supra note 9, at 82-83.

45 Some authors recommend that when role playing, the lawyer should not put the questions in the same order nor use the same

wording she will use at trial. They suggest that this technique helps keep the courtroom testimony from sounding ″canned.″ See Carlson

& Imwinkelried, supra note 9, 9.4, at 182; McElhaney, Horse-Shedding, supra note 9, at 83 (″It is much better for there to be a little
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E. Legitimate Reasons for a Lawyer’s Statement or Question to a Witness

By expanding somewhat on the hypothetical discussed in section D, above, we can create a list of legitimate reasons why

a lawyer may need to make a particular statement or ask a particular question when interviewing and preparing a witness.

Later, in Part IV, below, we will use this list when analyzing Grade Three witness coaching. The list, which contains some

overlapping items and which is doubtless incomplete, includes the following legitimate reasons for making a particular

statement or asking a particular question: [*17]

to investigate the facts, that is, to find out about the events in question;

to find out what the witness perceived and can testify to from personal knowledge;

to determine how accurately the witness perceived the events and what conditions may have hindered or assisted his

perception;

to test the witness’s memory about what he perceived;

to discover how certain the witness is about what he remembers;

to determine adverse or favorable conditions that may have affected the witness’s memory;

to refresh the witness’s memory of things he once remembered but has since forgotten;

to find out whether exposure to relevant documents, other items of tangible or testimonial evidence, or some

non-evidentiary stimulus will help refresh the witness’s memory;

to test the witness’s ability to communicate his recollections accurately;

to find out what the witness means by words or expressions he used in his story;

to test the witness’s truthfulness;

to warn the witness that his credibility may be attacked and that some kinds of acts in his past may be exposed in open

court;

to ascertain whether the witness has a good or bad character as respects truthfulness;

to find out whether the witness has previously been convicted of a crime that could be used to impeach his credibility;

to uncover instances of non-criminal conduct that could be used to impeach the witness’s credibility;

to discover whether the witness’s story has been influenced by bias or prejudice;

to find out whether the witness’s story has been influenced, properly or improperly, by the statements or conduct of some

other person;

to find out whether the witness has previously made statements that are either consistent or inconsistent with his present

story;

to test the witness’s demeanor in response to various stimuli he may encounter when he testifies (for example, the witness’s

awkward spontaneity than the impression that everything is canned.″). The text accompanying note 20, supra, observes that some

solicitors in England regard role playing as ethically suspect. Some of the solicitors who favor role playing recommend using a set of

facts other than those at issue in the case. For example, the solicitor and witness may have mutual knowledge of some unrelated

transaction that can be used for role playing. Using an unrelated set of facts makes it clear that the lawyer is not trying to tamper with

the evidence in the case.
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likely response to harsh questioning by a cross-examiner); [*18]

to explain the role of a witness, the obligations imposed by the oath, and the formality of court proceedings;

to inform the witness about the physical surroundings in which he will testify, the persons who will be present, and the

logistical details of being a witness;

to explain to the witness why he should listen to questions carefully, not guess, not volunteer information that has not been

asked for, be alert to objections, and the like;

to advise the witness about appropriate attire and physical appearance in court, distracting mannerisms, inappropriate

language and demeanor, and the effective delivery of testimony.

II. Grade One Witness Coaching

In this Article, ″witness coaching″ means conduct 46 by a lawyer that alters a witness’s story about the events in question.

(Of course non-lawyers can coach witnesses too, but that is not discussed here.) This Article divides witness coaching into

three grades, as explained below.

Grade One witness coaching occurs when the lawyer knowingly and overtly induces a witness to testify to something the

lawyer knows is false. It is grounds for professional discipline 47 and, under specified circumstances, can be criminally

punished as subornation of perjury. 48
[*19]

A. Knowing Inducement

The definition of Grade One witness coaching speaks of a lawyer who ″knowingly″ induces false testimony. Let us use The

Model Rules of Professional Conduct (″Model Rules″) definition: ″knowingly″ means that the lawyer has ″actual

knowledge,″ but with the admonition that knowledge can be inferred from the circumstances. 49 What is it that the lawyer

must know? Here we should focus on the likely results of the lawyer’s conduct: how will the lawyer’s conduct be

interpreted by the witness? The knowledge element should be satisfied if the lawyer knows that the witness is ″practically

certain″ to interpret the lawyer’s conduct as an inducement to testify falsely. 50

B. Overt Inducement

46 The conduct is usually verbal, but it could be physical conduct that the lawyer intends as a substitute for words. Cf. Fed. R. Evid.

801(a) (for purposes of the hearsay rule, a ″statement″ includes nonverbal conduct if the actor intends it to be an assertion). For example,

suppose that after a witness gives a harmful answer in an interview session, the lawyer blatantly glowers in silence, intending to signal

the witness to back off and find a better answer.

47 See Model Rules Rule 3.4(b) (lawyer must not ″counsel or assist a witness to testify falsely″). If the lawyer actually offers the

testimony knowing it is false, then Model Rules Rule 3.3(a)(4) applies (lawyer must not offer evidence he knows is false). Accord Model

Code DR 7-102(A)(4) (lawyer must not ″knowingly use perjured testimony or false evidence″); Model Code DR 7-102(A)(6) (lawyer

must not ″participate in the creation or preservation of evidence when he knows or it is obvious that it is false″).

48 Under the federal perjury statutes, a lawyer can be punished for suborning perjury if the following conditions are met: (a) the witness

testified under oath or affirmation about a material matter; (b) the testimony was false; (c) the witness knew it was false; (d) the lawyer

induced the witness to give the testimony; (e) the lawyer knew it was false; and (f) the lawyer knew that the witness knew it was false.

See Boren v. United States, 144 F. 801 (9th Cir. 1906); see also United States v. Standifer, 40 M.J. 440, 442 (C.M.A. 1994); Rollin M.

Perkins & Ronald N. Boyce, Criminal Law 525 (3d ed. 1982). For the elements of perjury itself, see United States v. Dunnigan, 113 S.

Ct. 1111, 1116 (1993); United States v. Swink, 21 F.3d 852, 857-58 (8th Cir. 1994).

49 The Terminology section of the Model Rules states: ″ ″Knowingly,’ ″known,’ or ″knows’ denotes actual knowledge of the fact in

question. A person’s knowledge may be inferred from circumstances.″ Model Rules Terminology section.

50 The phrase ″practically certain″ comes from the Model Penal Code’s definition of ″knowingly.″ One acts knowingly to cause a result

if ″he is aware that it is practically certain that his conduct will cause such a result.″ Model Penal Code 2.02(2)(b)(ii) (Proposed Official

Draft 1962).
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The definition of Grade One witness coaching speaks of a lawyer who acts ″overtly″ as well as knowingly. (Note that

lawyer disciplinary rules and perjury laws do not use the terms ″overt″ and ″covert″; they do not distinguish between overt

and covert inducement.) ″Overtly″ means that the lawyer’s conduct is ″openly″ or ″on its face″ an inducement to testify

falsely.

Example One

As an example of overt inducement, suppose that lawyer L represents plaintiff P in a tort suit against defendant D. Suppose

it is important in the case to know how far apart P and D were standing at the time in question. If the distance was 100

yards or less, that will help P’s case, but if it was more than 100 yards, that will help D’s case. Further, suppose that L

knows that the distance was about 150 yards; she knows this from an unquestionably reliable source that is privileged and

therefore unavailable to D. Finally, suppose that the following conversation takes place the first time L interviews

eyewitness W, who is P’s best friend and is therefore quite cooperative:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu1

2Q)At the time in question, were you standing where you could see both P and D? [*20] 3A)Yes. 4

5

6Q)Let me be frank. In this lawsuit it would be very helpful to P if the distance between P and D were less than 100 yards.

Could you help us out on that? 7A)Oh, I’m quite sure it was less than 100 yards.

L’s inducement appears at lines 4-6. It is overt because one can read L’s statement and fairly conclude that L is offering

W a way to benefit his friend P by giving testimony that L knows is false. The inducement is not as blatant as an offer to

give W a new car if he testifies favorably, or to break his legs if he testifies unfavorably, but the inducement is obvious

enough from the face of L’s statement to be called overt.

C. Known False Testimony

The definition of Grade One witness coaching speaks of a lawyer who ″knows″ that the witness’s testimony is false. Here

again, let us use the Model Rules definition: ″know″ means that the lawyer must have actual knowledge that the witness’s

testimony is false, but the lawyer’s knowledge can be inferred from the circumstances. 51 Professors Hazard and Hodes

explain the significance of inferring actual knowledge from the circumstances:

This practical method of proof has enormous significance. Even where a violation requires ″knowledge,″ the circumstances

may be such that a disciplinary authority will infer that a lawyer must have known. In such a case the lawyer will be legally

chargeable as if actual knowledge had been proved. In terms of what can be proved, the ″knows″ standard thus begins to

merge with the ″should have known″ standard, for often it will be impossible to believe that a lawyer lacked knowledge

unless he deliberately tried to evade it. But one who knows enough to try to evade legally significant knowledge already

knows too much. 52

In Example One, above, we preloaded the rabbit into the magic hat 53 by assuming that lawyer L knew from an

unquestionably accurate source that the distance was about 150 yards; it was no [*21] trick to conclude that L knew it

would be false for W to testify that it was less than 100 yards. 54

51 See supra note 49 (Model Rules definition).

52 1 Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of Lawyering: A Handbook on The Model Rules of Professional Conduct

402, at lxxvii (2d ed. Supp. 1994).

53 Concerning rabbits and hats, see John D. Ayer, So Near to Cleveland, So Far from God: An Essay on the Ethnography of

Bankruptcy, 61 U. Cin. L. Rev. 407, 434 n.102 (1992).

54 If we continue the story in Example One and assume that at trial L offers W’s testimony that the distance was less than 100 yards,

L will be subject to professional discipline under Model Rules Rule 3.3(a)(4), which prohibits a lawyer from knowingly offering evidence

she knows is false. We cannot tell whether L could also be criminally punished for suborning perjury because a key fact is missing: we

have made no assumption about what W really believes about the distance. Perhaps he is a poor judge of distance and really believes

Page 13 of 34

17 Cardozo L. Rev. 1, *19

http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3S3T-XDT0-00CW-51R4-00000-00&context=1000516


Example Two

Suppose the facts are as stated in Example One, but with two differences. First, suppose that lawyer L does not know how

far apart P and D were standing. Second, suppose that L’s initial conversation with W goes like this:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1

2Q)At the time in question, were you standing where you could see both P and D? 3

4A)No. I was home sick that day, and I know nothing at all about this matter. 5

6

7Q)Let me be frank. In this lawsuit, it would be very helpful to P if the distance between P and D were less than 100 yards.

Could you help us out on that? 8

9A)Sure. I’m willing to testify that I was there and saw them standing less than 100 yards apart.

If L offers W’s testimony at trial that he saw P and D standing less than 100 yards apart, L would be offering testimony

that L knows is false. L does not know the distance between P and D, but she does know what W believes about that subject.

More precisely, L knows that W has no belief at all about that subject, because he was not there and has no basis for any

belief. Thus, L knows that W’s testimony is a false statement of what W believes. 55

Examples One and Two teach us an important lesson: the requirement of known false testimony can be met in two ways.

First, the lawyer may know that the testimony is a false statement of the events in question (for example, the distance

between P and D). [*22] Second, the lawyer may know that the testimony is a false statement of what the witness believes

about the events in question. 56 To further illustrate this point, consider a third example that falls between the first two:

Example Three

Suppose the facts are as stated in Example One, but with two differences. First, suppose that L does not know how far the

distance was between P and D. Second, suppose that L’s initial conversation with W goes like this:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the time in question, could you see both P and D? 2

3

4

5A)Yes, and I remember vividly that P was wearing a red woolen shirt and was standing beside the big oak tree, while D

was standing at the edge of the pond, about 150 yards from P, and was wearing a purple tutu. 6

7

8Q)Let me be frank. In this lawsuit, it would be very helpful to P if the distance between P and D were less than 100 yards.

Could you help us out on that? 9

10A)Sure. I am willing to testify that I saw them standing less than 100 yards apart.

that the distance was less than 100 yards. In that case, W would not be guilty of perjury because one element of perjury is that the witness

testifies to something that he knows is false. See, e.g., United States v. Swink, 21 F.3d 852, 857 (8th Cir. 1994). Similarly, L would not

be guilty of suborning perjury, because one element of that offense is that the suborner knows that the witness does not believe what

he says under oath. Boren v. United States, 144 F. 801 (9th Cir. 1906).

55 In Example Two, L would be subject to discipline under Model Rules Rule 3.3(a)(4) for offering testimony she knows is false. W

could be criminally punished for perjury because (a) he testified falsely about what he believed, and (b) he knew his testimony was false.

See supra note 5. Further, L could be criminally punished for suborning perjury because (a) L knew that W’s testimony was a false

statement about what he believed, and (b) L knew that W knew it was false. See supra note 48.

56 See Restatement of the Law Governing Lawyers, supra note 9, 180 cmt. d. [Caveat: Again, be aware that the Preliminary Draft is

an early working paper, not a finished product. At the time of its printing, the Preliminary Draft had not been considered by the Council

or Membership of the American Law Institute, and it therefore does not represent the position of the Institute on any of the issues with

which it deals.] Comment d states that ″[a] lawyer’s knowing offer of false testimony includes offering testimony that a lawyer knows

to be false as well as offering testimony elicited from a witness who the lawyer knows has no recollected factual foundation but is only

guessing or reciting what the witness has been instructed to say.″ Id.
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Here, as in Example Two, if L offers W’s testimony at trial that W saw P and D standing less than 100 yards apart, L would

be offering testimony that she knows is false. L does not know the distance between P and D, but she does know what W

believes about that subject - W has a vivid memory that they were standing about 150 yards apart. Thus, L would be

offering testimony that she knows is a false statement of what W believes. 57

D. The Consequences of Grade One Witness Coaching

Two consequences of Grade One witness coaching have already been mentioned - the lawyer is subject to professional

discipline and, under specified circumstances, the lawyer is also subject [*23] to criminal punishment for subornation of

perjury. 58 As a practical matter, however, one rarely comes across a discipline case or a criminal case in which a lawyer

is accused of such blatant misconduct. While we would like to believe that the main reason such cases are rare is that the

misconduct is rare, an additional reason is the low chance of the misconduct being reported. 59 Lawyers typically interview

and prepare witnesses in private surroundings, preferably in a quiet office with the door closed and with no strangers

present. Because Grade One witness coaching is so obviously dishonest, no sensible lawyer would try it with a witness who

might be inclined to report it, or in the presence of a third person who might be inclined to report it. Further, the work

product immunity, 60 and sometimes the attorney-client privilege, 61 help shield conversations between lawyers and

witnesses from probing by adversary counsel. 62

A third consequence of Grade One witness coaching is that it may produce false testimony. If the falsity is not subsequently

exposed on cross-examination, it may cause the court to reach the wrong conclusion in the case. The wrong conclusion may

cause injustice, not just to the litigants, but also to anyone else whose life it touches. Moreover, if people come to believe

that judicial trials often produce wrong conclusions, they may start resolving their disputes in other ways. 63 Arbitration

and mediation come quickly to mind, but so do fist fights and drive-by shootings.

A fourth consequence of Grade One witness coaching is its corrosive effect on the morals of the lawyer who induces the

false [*24] testimony and the witness who utters it. 64 To make a false statement under oath, knowing that it is false, is

an extreme form of lying. Sissela Bok explains how lying corrodes the morals of the liar. 65 Borrowing from an economics

analysis, she calls the liar a ″free rider,″ a person who claims for himself alone the choice between telling lies and telling

the truth, while insisting that everybody else must tell only the truth. 66

57 The disciplinary and criminal law consequences of Example Three would be the same as Example Two, as explained in supra note

55.

58 See supra notes 5 and 48.

59 See Applegate, supra note 26, at 279.

60 See Restatement of the Law Governing Lawyers 136, 141 (Tentative Draft No. 6, 1993); Restatement of the Law Governing

Lawyers 137-40, 142-43 (Tentative Draft No. 5, 1992).

61 See Restatement of the Law Governing Lawyers 118-35 (Tentative Draft No. 2, 1989).

62 See Applegate, supra note 26, at 289-92.

63 An ominous 1995 study in England concluded that only about one out of four people believes that courts in civil cases ″usually get[]

the judgment right.″ Moira Bovill, National Consumer Council, Civil Law and the Public Rep. No. 94/191 (1995). This same BBC survey

concluded that among people who had recent experience with a civil dispute, only fourteen percent would prefer to have their next

dispute resolved by a full court trial. Id. at iv. In contrast, twenty-seven percent would prefer ″sitting around a table with an independent

expert to make the decision,″ and forty-seven percent would prefer using an independent expert who ″helps you to reach agreement

between yourselves.″ Id.

64 See, e.g., Thomas L. Shaffer & Robert F. Cochran, Jr., Lawyers, Clients, and Moral Responsibility 82-92 (1994) (discussing

truthfulness as a virtue to be nurtured in the attorney-client relationship).

65 Bok, supra note 37, at 23-28.

66 Id. at 23.
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A lie affects the liar personally in several ways. First, Professor Bok says, the liar knows that he lied, and that knowledge

can destroy his integrity. 67 Second, after the lie, the liar must be more cautious of the people he deceived; they could

discover the deception, and their discovery could ruin him. 68 Third, lies seldom come as singles:

It is easy, a wit observed, to tell a lie, but hard to tell only one. The first lie ″must be thatched with another or it will rain

through.″ More and more lies may come to be needed; the liar always has more mending to do. And the strains on him

become greater each time - many have noted that it takes an excellent memory to keep one’s untruths in good repair and

disentangled. The sheer energy the liar has to devote to shoring them up is energy the honest man can dispose of freely.
69

Fourth, after the first lie, others come more easily. Lying seems more necessary and less reprehensible, and the liar

gradually loses the ability to distinguish the moral from the immoral. 70

Professor Bok’s arguments apply equally to the lawyer who induces the witness to lie. In some ways the corruptor’s

conduct is worse than the corruptee’s, 71 and in some periods of English history, a suborner of perjury could be punished

more severely than the perjurer. 72
[*25]

III. Grade Two Witness Coaching

Grade Two witness coaching is similar to Grade One, except that the lawyer acts covertly rather than overtly. Thus, Grade

Two witness coaching is where the lawyer knowingly but covertly induces a witness to testify to something that the lawyer

knows is false.

A. The Knowledge Elements

The ″knowing inducement″ element is the same as for Grade One: the lawyer must have actual knowledge, which can be

inferred from the circumstances, that the witness is practically certain to interpret the lawyer’s conduct as an inducement

to testify falsely. 73 Likewise, the ″known false testimony″ element is the same as for Grade One. That is, the lawyer must

have actual knowledge, which can be inferred from the circumstances, that the witness is making a false statement about

either of two things: (a) the events in question or (b) what the witness believes about the events in question. 74

B. Covert Inducement

As used here, ″covert″ inducement means that the lawyer’s inducement is masked. It is transmitted by implication. To use

the common image, the lawyer sends the witness a message ″between the lines″ about how to tell the story. If the witness

understands the message and wants to cooperate, he alters the story accordingly.

67 Id. at 24.

68 Id.

69 Id. at 25 (footnote omitted).

70 See id. at 25-26.

71 Professor Bok cites a ninth century source recommending four years of penance for one who makes a false oath, but seven years

for one who induces it. Id. at 160 n.14 (quoting John T. McNeill & Helena M. Gamer, Medieval Handbooks of Penance 106 (1938)).

72 Paraphrasing Lord Coke, Thomas Wood explained that under the perjury statute of Elizabeth the First’s time, ″[a] greater Penalty

is inflicted on Subornation of Perjury than on the perjury itself. For the author sins more than the actor.″ Thomas Wood, An Institute of

the Laws of England 414 (Garland Publishing, Inc. 1979) (3d ed. 1724). See Edward Coke, The Third Part of the Institutes of the Laws

of England 166-67 (Garland Publishing, Inc. 1979) (1628).

73 See supra text accompanying notes 49-50.

74 See supra text accompanying notes 51-57.
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Rare is the legal ethics student who is not familiar with ″the Lecture scene″ from the novel and movie Anatomy of a Murder.
75 That scene can best be understood as an example of Grade Two witness coaching. Lawyer Biegler is defending client

Manion against a charge of murdering a man who allegedly raped Manion’s wife. At their first interview, Manion tells

Biegler that he killed [*26] the man, and that he did it an hour or so after learning of the rape. 76 When Biegler hears about

the time lapse, he stops the interview, knowing that ″a few wrong answers to a few right questions″ could mean first degree

murder and life in prison for his client. 77 At the outset of their next meeting, Biegler gives Manion ″the Lecture,″ meaning

in this case a step by step explanation of the law of murder and the possible defenses. 78 As Biegler leads Manion through

the explanation, Manion begins to understand that his only possible defense is a type of insanity. Being thus enlightened

about his self-interest, Manion then describes his mental state at the time of the crime in a way that allows Biegler to invoke

the insanity defense. 79 In an aside directed to any reader who might miss the point, Biegler explains:

The Lecture is an ancient device that lawyers use to coach their clients so that the client won’t quite know he has been

coached and his lawyer can still preserve the face-saving illusion that he hasn’t done any coaching. For coaching clients,

like robbing them, is not only frowned upon, it is downright unethical… Hence the Lecture, an artful device as old as the

law itself, and one used constantly by some of the nicest and most ethical lawyers in the land. ″Who, me? I didn’t tell him

what to say,″ the lawyer can later comfort himself. ″I merely explained the law, see.″ It is a good practice to scowl and shrug

here and add virtuously: ″That’s my duty, isn’t it?″
80

C. Reasons for Covert Inducement

Why might a lawyer who is bent on concocting false testimony prefer to induce it covertly rather than overtly? Lawyer

Biegler’s explanation of the Lecture, above, suggests two closely related reasons.

The first reason is the desire to save face. Let us assume that most people - including lawyers and witnesses - do not want

to be perceived by others as dishonest. If a lawyer overtly induces a witness to lie, and if the witness refuses, the lawyer

loses face because the witness now perceives the lawyer as dishonest. Similarly, if the witness accepts the lawyer’s overt

invitation and tells a lie, both the lawyer and the witness lose face because each now perceives the other as dishonest. [*27]

Covert inducement is less risky for both the lawyer and the witness. If the lawyer covertly induces the witness to lie, and

if the witness refuses, the lawyer can save face by treating the inducement as something different, something legitimate:

″ ″Who, me? I didn’t tell him what to say … I merely explained the law . … That’s my duty, isn’t it?’ ″
81 Similarly, if

the witness accepts the lawyer’s covert invitation and tells a lie, both the lawyer and witness can save face by treating the

inducement as legitimate and the lie as truthful. 82

75 Robert Traver, Anatomy of a Murder (1958). Robert Traver was the pen name of John D. Voelker, a Justice on the Michigan

Supreme Court. The Lecture scene has been discussed in many legal ethics books. See, e.g., Deborah L. Rhode & David Luban, Legal

Ethics 320-21 (2d ed. 1995); Geoffrey C. Hazard et al., The Law and Ethics of Lawyering 443-44 (2d ed. 1994), Rhode, supra note 37,

at 212; Freedman, Understanding Lawyers’ Ethics, supra note 26, at 156-58; Frankel, supra note 40, at 15.

76 See Traver, supra note 75, at 32.

77 Id.

78 Id. at 35-49.

79 Id. at 46-49.

80 Id. at 35.

81 Id.

82 For a thoughtful discussion of face-saving and how it affects the forms of communication between a speaker and hearer, see

Penelope Brown & Steven Levinson, Universals in Language Usage: Politeness Phenomena, in Questions and Politeness: Strategies in

Social Interaction 56 (Esther N. Goody ed., 1978). For a summary of Brown and Levinson’s argument, see Malcolm Coulthard, An

Introduction to Discourse Analysis 50-54 (2d ed. 1985). Especially for a lawyer, the risk of being perceived as dishonest is a serious threat

to face. According to Brown and Levinson, the more serious the threat to face, the more likely the speaker will communicate ″off record,″

meaning covertly, just as lawyer Biegler did when lecturing Manion about the law of murder. See Brown & Levinson, supra, at 76-89.
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The second reason for covert, rather than overt, inducement is the lower risk of being reported and punished. If the risk

of being reported for Grade One witness coaching (overt inducement) is low, as argued in Part II.D., above, the risk of being

reported and punished for Grade Two witness coaching (covert inducement) is lower still. By definition, covert inducement

is not apparent on the face of the conversation between the lawyer and the witness. Lawyer Biegler’s conversation with

client Manion might actually be a good faith lesson on the applicable law rather than an invitation to lie, and that ambiguity

should give pause to any observer or eavesdropper who considers reporting Biegler. If someone does report Biegler, the

ambiguity of the conversation still gives him a fair chance to escape punishment by arguing that he was misunderstood and

that his motive was pure.

D. Consequences and Control of Grade Two Witness Coaching

Grade Two witness coaching is no less harmful than Grade One to the court’s truth-seeking function, nor to the morals of

the lawyer and witness, nor is it any less serious a violation of disciplinary rules or subornation of perjury statutes. 83

However, the low risk of reporting and punishment suggests that disciplinary rules and subornation statutes can do little

to control Grade Two witness coaching. The primary control must be each lawyer’s own in [*28] formed conscience. To

have an informed conscience on this topic, the lawyer needs to understand how messages get transmitted covertly between

a speaker and a hearer. That is where philosopher Paul Grice enters the story.

E. Grice’s Theory of Conversational Implicature

The English philosopher Paul Grice taught at Oxford from 1938 until 1967. 84 In 1967 he was invited to Harvard to give

the William James lectures, and later that year he joined the philosophy faculty of the University of California, Berkeley,

where he remained until his death in 1988. 85 One subject Grice discussed in his William James lectures was the supposed

difference in meaning between the symbols used in formal logic and their natural language counterparts. 86 As part of that

discussion, Grice posed his theory of conversational implicature. The theory ultimately made him famous in the branch of

linguistics called pragmatics. 87

1. The Words and the Message

Grice begins explaining his theory with the observation, familiar to all of us, that what a speaker says is often different from

the message the speaker wants to send the hearer. 88 Grice uses the word ″say″ to denote the conventional meaning of the

speaker’s words, 89 what a lawyer might call the meaning of the ″words on [*29] their face.″ 90 He then creates a term

83 See supra text accompanying notes 58-72.

84 Paul Grice, Studies in the Way of Words back cover (1989).

85 Id. preface at i and back cover.

86 Id. at 22-24 (revised version of the William James lectures and other works, prepared by Grice near the end of his life).

87 Pragmatics is the study of how language is used to communicate.″ Frank Parker & Kathryn Riley, Linguistics for Non-Linguists:

A Primer with Exercises 11 (2d ed. 1994). It is concerned, in part, with mechanisms that allow a speaker to mean more than he says,

or to mean something different from what he says. See Stephen C. Levinson, Pragmatics 26-27 (1983). The field of linguistics has many

other branches including semantics (″the study of the meaning of words, phrases, and sentences″), Parker & Riley, supra, at 37; syntax

(″the study of the structure of phrases, clauses, and sentences″), id. at 59; morphology (the structure of words), id. at 91; phonology (″the

study of the sound system of language″), id. at 113; neurolinguistics (how the brain processes language); language variation (regional,

social, and stylistic differences in language), id. at 147; and language acquisition (how humans learn to speak and understand a language),

id. at 189.

88 See Grice, supra note 84, at 24-25.

89 Id. at 25.

90 See David Mellinkoff, Mellinkoff’s Dictionary of American Legal Usage 228 (1992).
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of art, ″implicature,″ to denote the message that the speaker wants to send the hearer. 91

Sometimes, of course, the speaker’s implicature is the same as what she says. (For example, if my wife looks out the

window and tells me, ″it is raining,″ her implicature may be just what she says: water is falling from the sky.) Other times

a speaker’s implicature is something other than what she says. (For example, if I am bidding my wife farewell before

leaving the house for the day and she says ″it is raining,″ her implicature may be a piece of advice, ″take your umbrella.″)

2. The Cooperative Principle of Conversation

Grice observed that conversations between people are not ordinarily a series of disjointed utterances. 92 Rather, they are

a cooperative endeavor, with a common purpose or direction. 93 A conversation’s agenda might be fixed (as when an

attorney is preparing a witness to testify), or it might be fluid (as when two friends chat over lunch). Whether the agenda

is fixed or fluid, the participants are governed by an overarching principle: each participant must make his or her

″conversational contribution such as is required, at the stage at which it occurs, by the accepted purpose or direction″ of

the conversation. 94 Grice calls this the ″Cooperative Principle″ of conversation. 95

3. The Conversational Maxims

The Cooperative Principle can be divided into four parts: Quantity, Quality, Relation, and Manner. 96 These, in turn, can

be expressed in maxims, as follows: 97

QUANTITY

1. Make your contribution as informative as is required for the purpose of the conversation (that is, do not say too little).

2. Do not make your conversation more informative than is required (that is, do not say too much). [*30]

QUALITY

1. Do not say what you believe to be false.

2. Do not say that for which you lack adequate evidence.

RELATION

Make your contribution relevant to the conversation.

MANNER

1. Avoid obscurity of expression.

2. Avoid ambiguity.

3. Be brief.

91 Grice, supra note 84, at 24-25. The verb form of Grice’s term of art is implicate, which he intended to cover a range of similar verbs

such as imply, suggest, hint, and the like. Id.

92 Id. at 26.

93 Id.

94 Id.

95 Id.

96 Id.

97 Id. at 26-27.
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4. Be orderly.

4. Following and Flouting the Maxims

Every speaker in a conversation makes an implied pledge to follow the maxims, 98 but sometimes the pledge is broken.

For example, a speaker might surreptitiously violate the first maxim of quality if she makes a statement that she knows is

false for the purpose of deceiving the hearer. 99

Sometimes a speaker flouts a maxim, that is, blatantly violates the maxim, making the violation obvious to the hearer. 100

The speaker’s purpose is to raise a conversational implicature and thus to send an unstated message to the hearer. 101 Alerted

by the speaker’s blatant violation of the maxim, the hearer interprets the speaker’s statement as though it did follow the

maxim. 102 Consider the umbrella example again. When I bid my wife a fond farewell before departing for the day, I

anticipate a response that pertains to fondness, or departure, or both. Instead I get a weather report, ″It is raining.″ That is

irrelevant to the matter at hand. My wife has flouted the maxim of relevance. That warns me that I must interpret her

statement as though it were relevant. I thus discover her fond, unstated departure message, ″Take your umbrella, dear, so

you won’t get wet and catch cold.″ That is a conversational implicature.

5. Other Examples of Conversational Implicature

Example Four

Suppose that your brother-in-law Fred is a dentist and that for years you have endured as his patient solely to keep peace

in the [*31] family. Now one of your friends is seeking a new dentist and asks you point-blank whether to select Fred.

You respond as follows: ″Fred is my brother-in-law, and he has been my dentist ever since I got married. Fred is a very

nice guy and a real baseball fan. He has a wonderful sense of humor. His jokes will certainly keep you laughing in the

dentist’s chair.″

What will your friend conclude? She will conclude that she should not select Fred, even though you have said only good

things about him. Your response to her inquiry flouts the first maxim of quantity because it is not informative enough for

the purpose at hand. It says nothing about Fred’s dental skills, fees, honesty, or other things one might wish to know when

selecting a dentist. Your friend will easily grasp your conversational implicature, the covert message you sent between the

lines: ″Stay away from Fred.″

Example Five

This example comes, unfortunately, from my own childhood. 103 One afternoon my aged and very dignified grandmother

was serving tea to me and to one of her equally aged and dignified friends, Mrs. VanArsdale. Mrs. VanArsdale was kindly

trying to include me in the conversation, and she asked whether I knew the Owens family, who lived on our side of town.

I said I did. She then asked if I knew Margaret Owens, who was about my age. I said, ″Sure, I know her - she’s the ugliest

girl in our school.″ My grandmother quickly said, ″Hasn’t the heat been dreadful this summer!″

Later, in private, my grandmother explained that Margaret Owens was Mrs. VanArsdale’s niece. By interjecting her

comment about the summer heat, my grandmother had flouted the maxim of relevance, and the conversational implicature

she aimed at me was too obvious to miss, ″Do not say one more word about Margaret Owens!″

98 See id. at 29.

99 See id. at 30.

100 See id. at 30-31.

101 See id.

102 See id.

103 It came to mind, however, because of Grice’s similar example. Id. at 35.
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Example Six

Suppose lawyer L tends toward verbosity when drafting legal opinion letters. Supervising partner S writes the following

comment beside one of the paragraphs of L’s draft: ″It is not entirely beyond the reach of one’s imagination to suppose

that it would have been possible for you, given sufficient time and thought, to have expressed the information contained

in this paragraph in a [*32] larger number of words than you have here employed.″ What message will L derive from this?

S has flouted the third maxim of manner - be brief. The conversational implicature should be obvious to L: revise the

paragraph to reduce the verbosity.

F. Application of Grice’s Theory to Grade Two Witness Coaching

To see how Grice’s theory can help us understand Grade Two witness coaching, 104 let us suppose that plaintiff P has sued

defendant D Company for millions of dollars on some civil claim, the nature of which need not concern us. One of the

issues in the case involves a certain meeting between representatives of P and D Company. P asserts that at the meeting,

Ms. E (a high-ranking executive of D Company) made statements X, Y, and Z. If Ms. E did make any one or all of those

statements, it will benefit P’s case and harm D Company’s defense.

Two representatives of P were present at the meeting. D Company was represented by Ms. E, who took along her assistants

[*33] Mr. A and Ms. B. Nobody else was present, and nobody else has personal knowledge 105 of what was said at the

meeting.

Suppose that lawyer L is interviewing Mr. A for the first time to find out what A remembers about the meeting. Suppose,

further, that L does not know what was said at the meeting. 106 L would, of course, like to develop evidence that Ms. E

did not say X, Y, or Z at the meeting. Suppose that the critical part of the interview goes like this:

Example Seven

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the meeting, did Ms. E say X? 2A)No, I am quite certain she

didn’t. 3Q)Did she say Y at the meeting? 4A)Again, I am quite certain that she did not. 5Q)At the meeting, did Ms. E say

Z? 6

7A)Well, you know, as to Z, yes, I think she may very well have said Z. 8

104 Grice’s theory of conversational implicature has shortcomings. One is that Grice’s list of maxims may be incomplete, leaving us

to play without a full deck. See id. at 27-28. A second shortcoming is that Grice’s theory does not tell us which of several possible

messages the hearer should derive from the speaker’s flouting of a maxim. For example, the statement, ″It’s cold in here,″ might be taken

as a request to close the door, but it could also be taken as a request to open the door or as an invitation to come in from the blazing

sun. See Coulthard, supra note 82, at 32. Neither of those two shortcomings exists in an alternative theory proposed in Dan Sperber &

Deirdre Wilson, Relevance: Communication and Cognition (1986). Grice was never satisfied with his own efforts to explain the maxim

of relevance. See Grice, supra note 84, at 27, 29-30. Sperber and Wilson pondered his dissatisfaction and emerged with an elegant unified

theory of human communication. In place of Grice’s Cooperative Principle and assorted maxims, Sperber and Wilson substitute a single

concept: relevance. See Diane Blakemore, Understanding Utterances 26-27 (1992). Their special definition of relevance is functionally

similar to the one used in modern evidence law. Compare Sperber & Wilson, supra, at 118-23, with Fed. R. Evid. 401 (evidence is

relevant if it has ″any tendency to make the existence of any fact that is of consequence to the determination of the action more probable

or less probable than it would be without the evidence″). According to Sperber and Wilson, when I open my mouth to say something

in a conversation with you, I am making you two promises. First, I am promising that what I am about to say will have some value to

you. Second, I am promising to say it in such a way that its value to you will justify the effort you must expend to understand it. See

Sperber & Wilson, supra, at 155-63. Those two promises will enable you to interpret correctly whatever I say. See id. at 172-254. You

will grasp the hidden messages I send you as implicatures; you will fathom my ironic, sarcastic, and cryptic statements; you will

appreciate my metaphors, and so forth. See id. For the present purpose of analyzing witness coaching, Sperber and Wilson’s theory

produces the same results as Grice’s, and this article uses only Grice’s, simply to avoid having too many balls in the air.

105 See Fed. R. Evid. 602.

106 See the discussion of the known false testimony element, supra text accompanying notes 51-57.
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9

10Q)O.K. now, I need to make sure that I understand correctly what you are telling me. You are absolutely certain that E

did not say X, is that right? 11A)Yes, that’s right. 12

13Q)And you are absolutely certain that E did not say Y, is that right? 14A)Yes, that’s right. 15

16

17Q)And as to Z, you say ″I think,″ but you aren’t certain? Am I correct in believing that you simply do not know one way

or the other as to Z? 18A)Yea, I guess that’s right. 19

20

21

22Q)So you remember for certain that she did not say X, and you remember for certain that she did not say Y, but you do

not remember one way or the other about Z, is that right? 23A)Right.

What is happening on lines 15-17? In Grice’s terms, lawyer L is flouting the first maxim of quality. That is, he is making

a statement that he knows is false, 107 and he is doing it blatantly, so that [*34] A will be alert to the covert message. L’s

statement is false because it butchers what A said on lines 6-7. There A said he thinks that E ″may very well have said Z.″

On lines 15-17, L turns that into a statement that A does ″not know one way or the other″ about Z.

Bearing in mind that A is an employee of D Company and that Ms. E is A’s immediate superior, what is likely to be the

covert message in lines 15-17? Isn’t it something like this: ″Look, A, I am trying to defend your employer, D Company,

and to keep your boss, E, out of trouble - please don’t tell me that E may have said Z at the meeting!″ On line 18, A

acquiesces in L’s false paraphrase, and lines 18-23 show A agreeing to L’s further refinement, a statement that A does not

remember about Z one way or the other. Thus L transforms A’s perhaps uncertain memory that E ″may well have said″

Z into a lack of memory about Z. That is an example of Grade Two witness coaching. It is unethical, and it is bad tactics

as well.

What should L have done differently? Bearing in mind that this is L’s first interview with A, shouldn’t L be trying to find

out what E really said at the meeting? Doesn’t L need to know that information in order to advise D Company about

whether and how to defend the case?

Focus again on A’s statement on lines 6-7: ″Well, you know, as to Z, yes, I think she may very well have said Z.″ Notice

that A opens with ″well,″ a clue that A may be uncomfortable with what he is about to say. 108 Notice also that A says he

is ″quite certain″ about X and Y, but he uses waffle words about Z, saying that he ″thinks″ Ms. E ″may very well have said

Z.″ Lawyer L should have used a series of non-leading questions to find out why A is uncomfortable and is waffling.

Perhaps A simply does not like being the bearer of bad news. On the other hand, perhaps A is sincerely uncertain about

statement Z. If so, why? Perhaps he could not hear well during that part of the meeting, or perhaps something has distorted

his memory of that part of the meeting? Lawyer L should be trying to answer questions such as those, rather than trying

to alter A’s story to fit L’s preconceived pattern of the case. [*35]

Example Eight

Suppose the facts are as stated above, except that the critical part of the interview goes like this:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the meeting, did Ms. E say X? 2A)No, I am quite certain she

didn’t. 3Q)Did she say Y at the meeting? 4A)Again, I am quite certain she did not. 5Q)At the meeting, did Ms. E say Z?

6

7

107 Remember that the requirement of known falsehood can be met in two different ways. See supra text accompanying notes 56-57.

First, the lawyer may know that the statement is a false rendition of the events in question. Second, the lawyer may know that the

statement is a false rendition of what the witness believes about the events in question. In Example Seven, lawyer L does not know what

was said at the meeting, but lines 6-7 tell her what A believes on that subject.

108 See Levinson, supra note 87, at 162-63 (discussing hedge words such as well, anyway, actually, and after all).
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8A)She may have, but she would have said it strictly in her personal capacity, not as a representative of D Company. She

wouldn’t have said it for D Company. 9

10

11

12

13

14Q)Where a high-ranking corporate executive attends a meeting in a representative capacity, the law presumes that all of

the executive’s statements are authorized by and attributable to the corporate principal. In this case, we must assume that

there is no such thing as E saying something at the meeting in her private capacity. 15

16

17A)Yes, yes, but the point is that she wouldn’t say such a thing speaking for D Company. She couldn’t have said Z at the

meeting - I’m sure of it. 18

19

20Q)So you’re telling me that Ms. E did not make any of the three statements, X, Y, or Z, at the meeting, is that right?

21A)Right.

Notice that the topic of lines 1-8 is what E said or did not say at the meeting. On line 9, L launches into a legal lecture,

much the same as lawyer Biegler gave client Manion in Anatomy of a Murder. 109 Grice would say that on lines 9-14,

lawyer L flouts the maxim of relevance. The likely conversational implicature is something like this: ″A, your last statement

(lines 6-8) harms D Company’s case, and the legal explanation you have cooked up is not going to work. You’d better find

some other way out.″ On lines 15-17, A indicates that he gets the covert message, and he clumsily backpedals into safer

territory. On lines 18-21, A accepts L’s altered and very helpful version of the story. Thus the harmful statement that E ″may

have″ said Z is transformed into the helpful statement that E ″did not″ say Z.

In Example Eight, lawyer L could probably escape bar discipline or a subornation of perjury conviction by arguing that she

did not ″knowingly induce″ A to lie and that she did not ″know″ that [*36] L’s altered story was false. 110 However, the

low chance of getting punished does not mean that L’s conduct was ethically proper. To decide what is ethically proper in

Example Eight, L needs to use her informed conscience. At the time of her conversation with A, L herself knows the

answers to two key questions:

1. Does L regard A’s harmful statement (lines 6-8) as a clear and complete expression of A’s belief about what E said at

the meeting?

2. If so, does L intend her agency lecture to cause A to suppress the harmful statement and to come up with something

better?

If the answer to both questions is ″yes,″ then L’s informed conscience ought to tell her not to give the agency lecture.

Example Nine

Suppose the facts are as stated in Example Seven, except as follows. Suppose that before lawyer L talks to Mr. A, she has

already interviewed Ms. E’s other assistant, Ms. B. Ms. B told L that she is certain E did not say X, Y, or Z at the meeting.

However, B remembers that when E, A, and B were walking back to their office after the meeting, they stopped for a cup

of tea. E was in a jovial mood, and at the tea shop E made statement Z to A and B in a joking manner. (Assume that saying

Z jokingly to one’s co-workers has no legal consequence and could not harm D Company’s case.) Finally, suppose that the

critical part of lawyer L’s interview with Mr. A goes like this:

109 See supra text accompanying notes 75-81.

110 On the ″knowing inducement″ element, L would argue that she did not realize that an innocent lecture on agency law would induce

A to lie. See supra text accompanying notes 49-50. On the ″known falsehood″ element, L would argue that she herself did not know what

was said at the meeting, and that A’s statement on lines 6-8 was too ambiguous to reveal A’s belief about what was said at the meeting.

See supra text accompanying notes 51-57. (Note, however, that if L really thought A’s statement on lines 6-8 was ambiguous, L should

have questioned A further to clear up the ambiguous statement rather than trying to suppress it.)
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[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the meeting, did Ms. E say X? 2A)No, I am quite certain she

didn’t. 3Q)Did she say Y at the meeting? 4A)Again, I am quite certain that she did not. 5Q)At the meeting, did Ms. E say

Z? 6A)Yes, I think she did. [*37] 7

8

9

10

11Q)I have talked to Ms. B on this subject, and she said that the three of you stopped for tea on your way back to the office

and that E said Z jokingly at the tea shop, not at the meeting. Does that refresh your memory about where E said Z?

12A)Yes, now I remember; E said Z at the tea shop, not at the meeting.

The ethical propriety of lawyer L’s conduct in Example Nine depends on what she intends in lines 7-11. If L thinks that

A’s statement on line 6 is the product of a failed memory, and if L is making a good faith effort on lines 7-11 to refresh

A’s memory, then L’s conduct is not unethical. (However, it is argued below that L ought to use a more delicate method

of refreshing A’s memory. 111 )

On the other hand, suppose L thinks that A’s memory of the meeting is as fresh as it will ever be, and that the statement

on line 6 clearly and completely reflects what A believes. If that is true, and if L’s intent in lines 7-11 is to flout the maxim

of relevance and thus to signal A to adopt B’s tea shop story, then L’s conduct is unethical.

IV. Grade Three Witness Coaching

Grade Three witness coaching is where the lawyer does not knowingly induce the witness to testify to something the lawyer

knows is false, but the lawyer’s conversation with the witness nevertheless alters the witness’s story. Unlike Grades One

and Two, Grade Three witness coaching is not grounds for lawyer discipline or criminal prosecution for subornation of

perjury. 112 Grade Three witness coaching lacks the element of corruption that Grades One and Two have. It does, however,

alter the witness’s story, and can thus interfere with the court’s truth-seeking function.

A. The Problem

Part I.C. of this Article presents the conclusions of psychologists who study human memory. They conclude that human

memory is highly malleable, that a small difference in the content of an interviewer’s questions can make a big difference

in the witness’s [*38] story, and that new information incorporated into an interviewer’s questions can mislead a witness

into remembering things that he did not perceive. 113 If those psychologists are right, then the quality of testimony is at risk

when even the most ethical and prudent lawyer interviews and prepares a witness.

In counterpoint, Part I.D. argues that the adversary system benefits from allowing lawyers to interview witnesses and to

prepare them to testify. 114 Part I.E. then sets out a long (and doubtless incomplete) list of legitimate reasons for a lawyer

111 See infra part IV.B.

112 By definition, Grade Three witness coaching does not involve knowing inducement of testimony the lawyer knows is false. It

therefore does not violate Model Rules Rule 3.3(a)(4) or 3.4(b), nor does it violate subornation of perjury statutes such as 18 U.S.C. 1622

(1994).

113 See supra notes 26-36 and accompanying text. Professor Loftus concluded one of her non-technical articles as follows:

Misleading information can turn a lie into memory’s truth. It can cause people to believe that they saw things that never really existed,

or that they saw things differently from the way things actually were. It can make people confident about these false memories and also,

apparently, impair earlier recollections. When adopted, the newly created memories can be believed as strongly as genuine memories…
The implications of these findings for the legal field, for advertising, for political persuasion, and for clinical settings are far-reaching.

Elizabeth F. Loftus, When a Lie Becomes Memory’s Truth: Memory Distortion after Exposure to Misinformation, 1 Current Directions

in Psychol. Sci., Aug. 1992, at 121, 123.

114 See supra text accompanying notes 37-45.
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to ask a particular question or to make a particular statement when interviewing and preparing a witness. 115 What is needed

now is a method of analysis that will give a lawyer reasonable latitude when interviewing and preparing a witness, yet will

minimize the risk to the quality of the witness’s testimony. 116

B. A Proposed Method of Analysis

The method of analysis proposed below covers all three grades of witness coaching. A lawyer can use the following steps

to test the propriety of her next question or statement in an interview or preparation session with a witness:

Step One: Will my next question or statement overtly tell this witness that I want him to testify to something I know is

false? If so, I could be disciplined or criminally sanctioned. If not, then - [*39]

Step Two: Will my next question or statement send a covert message to this witness that I want him to testify to something

I know is false? If so, I could be disciplined or criminally sanctioned. If not, then -

Step Three: Is there a legitimate reason for my next question or statement to this witness? 117 If there is no legitimate reason,

then I should not ask the question or make the statement. If there is a legitimate reason, then -

Step Four: Am I asking the question or making the statement in the manner that is least likely to harm the quality of the

witness’s testimony? If not, then I should change my approach.

Example Ten

To illustrate how the proposed method of analysis works, let us return to Example Nine. In this example, lawyer L is

interviewing Ms. E’s assistant, Mr. A, to find out what Ms. E said at the meeting. You will recall that lawyer L has already

interviewed E’s other assistant, Ms. B, who said that after the meeting E, A, and B stopped at a tea shop, that E was in

a jovial mood, and that E said Z as a joke at the tea shop, not at the meeting. For convenience’ sake, the critical part of

L’s interview with A is reproduced here, unchanged from Example Nine:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)At the meeting, did Ms. E say X? 2A)No, I am quite certain she

didn’t. 3Q)Did she say Y at the meeting? 4A)Again, I am quite certain that she did not. 5Q)At the meeting, did Ms. E say

Z? 6A)Yes, I think she did. 7

8

9

10

11Q)I have talked to Ms. B on this subject, and she said that the three of you stopped for tea on your way back to the office

and that E said Z jokingly at the tea shop, not at the meeting. Does that refresh your memory about where E said Z? 12

13A)Yes, now I remember; E said Z at the tea shop, not at the meeting.

In Example Nine, we concluded that L would be acting unethically if she thinks that A’s memory of the meeting is fresh

and that the statement on line 6 clearly and completely reflects what A believes, and if L intends in lines 7-11 to signal A

to abandon line 6 and to adopt the tea shop story in its place.

Now let us make the opposite assumption about L’s intent. Suppose L thinks that A’s statement on line 6 is the product

115 See supra part I.E.

116 I am using ″quality of testimony″ to mean the amount of true information a witness provides. Thus, quality drops if the ratio of

true to false information drops. Further, quality drops if the true-false ratio stays the same but the total amount of information drops.

Similarly, when studying interview methods, psychologists measure their results by the number of correct and incorrect answers a witness

provides. See, e.g., Mona Mantwill et al., Effects of the Cognitive Interview on the Recall of Familiar and Unfamiliar Events, 80 J.

Applied Psychol. 68 (1995); Karen J. Saywitz, et al., Effects of Cognitive Interviewing and Practice on Children’s Recall Performance,

77 J. Applied Psychol. 744 (1992).

117 See supra part I.E. (supplying partial list of legitimate reasons).
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of a [*40] failed memory, and suppose that L intends lines 7-11 as a good faith effort to refresh A’s memory about the

tea shop - rather like the lime tea and madeleines that refreshed Proust’s memory of things past. 118

Lawyer L is not engaged in either Grade One or Grade Two witness coaching, and she therefore glides past Steps One and

Two of the proposed method of analysis. Step Three requires lawyer L to pause before lines 7-11 and to ask herself whether

there is a legitimate reason for what she is about to say. What is she trying to accomplish? By the hypothesis, she is hoping

to refresh A’s memory that Ms. E said Z in jest at the tea shop, not in earnest at the meeting. Refreshing memory is certainly

one of a lawyer’s legitimate functions when interviewing and preparing a witness. 119 Therefore L passes Step Three and

can move to Step Four.

At Step Four, she founders. Lines 7-11 completely disclose the tea shop story. Did the disclosure really bring back A’s own

memory of sitting at the tea shop and hearing Ms. E say Z as a joke? Or, is A adopting Ms. B’s story because he thinks

B’s memory about such things is usually more accurate than his own? Or, is A adopting B’s story because he fears for his

future at D Company if he contradicts B and gets his boss E in trouble? Lawyer L’s heavy-handed method of refreshing

A’s memory has made those questions impossible to answer, casting doubt on A’s sincerity.

How could L have tried to refresh A’s memory with less risk to the quality of A’s testimony? Here is one possible approach,

not necessarily the best one. Instead of revealing B’s entire tea shop story at the outset, L could have tried successive

questions that reveal one bit at a time, taking care not to reveal any more than is needed to refresh A’s memory. 120 The

string of questions might begin something like this: [*41]

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1Q)What happened after the meeting? 2A)I went back to the office.

3Q)Did anybody go back with you? 4A)Yes, E, B, and I walked back together. 5Q)Did anything happen on the way? 6A)I

don’t recall anything specific. 7Q)Did you stop anywhere? 8

9A)Oh, yea, we stopped at that little tea shop on 4th Street for a cup of tea. 10Q)What kind of mood was E in after the

meeting?

What if L pursues this series of questions to the end, but A still makes no mention of E saying Z at the tea shop? At that

point, but not earlier, L would be justified in fully revealing to A what he learned from B:

[tdi2m,m’10’,qr,vu[tcgn,m’A)’,ql,vu[tcgn,mp1,qp,vu]1

2Q)When Ms. E was joking around at the tea shop, what was she joking about? 3A)I don’t remember - just joking I guess.

4Q)Was she joking about the meeting? 5A)Probably, but I don’t recall anything specific. 6

7Q)Did she jokingly make a statement that would have caused a disaster at the meeting? 8A)Maybe. She does have a

twisted sense of humor. 9Q)Did she say Z at the tea shop? 10A)Yes, she did! 11Q)Why was that a joke? 12

13

14A)Because it would have been a horrible thing to say in front of P’s people at the meeting. I remember now; she said

118 See Baker v. State, 371 A.2d 699 (Md. Ct. Spec. App. 1977), for a tongue-in-cheek explanation of the venerable doctrine of

refreshing memory, in which the court reminds us:

Marcel Proust, in his monumental epic In Remembrance of Things Past, sat, as a middle-aged man, sipping a cup of lime-flavored tea

and eating a madeleine, a small French pastry. Through both media, two long-forgotten tastes from childhood were reawakened. By

association, long forgotten memories from the same period of childhood came welling and surging back. Once those floodgates of recall

were opened, seven volumes followed.

Id. at 705 n.11.

For a less entertaining look at refreshing memory, see Christopher B. Mueller & Laird C. Kirkpatrick, Modern Evidence: Doctrine and

Practice 6.23-.26 (1995).

119 For the reasons why, see supra part I.D.

120 The trial judge can insist on the one-bit-at-a-time approach when a lawyer refreshes a witness’s memory in open court. Mueller

& Kirkpatrick, supra note 118, 6.28, at 777, states that the judge may require the lawyer to ″allude to the statement in a way that is

specific enough to jog the memory of the witness but not so detailed that it exposes the substance of the statement at the outset.″
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Z at the tea shop, not at the meeting.

C. Non-Suggestive Interviewing

How can a lawyer get past Step Four of the proposed method of analysis when interviewing a problem witness - for

example, a witness who perceived but has now forgotten; a witness who perceived but is now mistaken; or a witness who

perceived and remembers but is now quaking with uncertainty? Some lawyers resort too quickly to the old, tried and true

remedies: help the witness along with some leading questions; show the witness a document that spells it out; tell the

witness what some other witnesses said about the same event; motivate the witness with a lecture about the consequences

of saying one thing or another. Those [*42] remedies are indeed old and tried, but not necessarily true. All of them are

suggestive, and, if the psychologists are right, they can contaminate the witness’s evidence. 121

The psychologists have some recommendations that can reduce lawyers’ need for the old remedies. Their recommendations

must be prefaced, however, with a realistic warning from two experienced trial lawyers: every witness is different, and ″no

one method works successfully with all witnesses.″ 122

1. Recall First, Then Recognition

Suppose that a witness observes some detailed event such as a car crash or a price-fixing meeting. If she is later asked to

state all the details she can remember about it, she might come up with only forty-five percent of the details, but she will

be quite accurate about the ones she remembers. 123 Psychologists call that kind of remembering ″recall.″ 124 If, instead,

she were given a series of specific questions asking whether she saw this or that detail, she might be able to answer

sixty-five percent of the questions with confidence, but her accuracy rate would be lower. 125 Psychologists call that kind

of remembering ″recognition.″ 126 Recognition produces more details but less accuracy; recall produces more accuracy but

fewer details. A lawyer who needs both accuracy and details should therefore draw on both recall and recognition, and most

psychologists recommend using recall first, then recognition. 127 That is, the lawyer should open the topic with a broad

question that calls for a narrative answer. (For example, ″Please tell me everything you can remember about the meeting

that afternoon.″) After the witness has recalled all that she can, the lawyer should then [*43] ask her some narrow, specific

questions that draw on her power of recognition. (For example, ″At the meeting, did anybody use the term ″cutthroat

bidding’ ″?)

2. Neutral Questions

Small differences in the wording of questions can make large differences in a witness’s responses. One well-known study

concerns the two articles ″a″ and ″the.″ If a witness is asked, ″Did you see the thin man in the blue suit?″ he will be more

121 See supra text accompanying notes 26-36.

122 F. Lee Bailey & Henry B. Rothblatt, Investigation and Preparation of Criminal Cases 6:12, at 131 (2d ed. 1985).

123 See Elizabeth F. Loftus, Eyewitness Testimony 90-92 (1979).

124 Robert Ornstein, Psychology: The Study of Human Experience 338 (1985) (″Recall is the ability to summon up stored information

in the absence of the actual event or object.″).

125 Loftus, supra note 123, at 90-93.

126 Ornstein, supra note 124, at 338 (″Recognition is the ability to correctly identify an object or event.″).

127 Loftus, supra note 123, at 92-94. But see J.M. Bowers & D.A. Bekerian, When Will Postevent Information Distort Eyewitness

Testimony?, 69 J. Applied Psychol. 466, 471-72 (1984) (recognition-then-recall produces results about as good as recall-then-recognition).

Professor Loftus fears the recognition-then-recall approach because she believes that the witness’s exposure to the detailed questions can

taint the later narrative answer. See Elizabeth F. Loftus, et al., Effects of Questioning Upon a Witness’ Later Recollections, 3 J. Police

Sci. & Admin. 162 (1975).
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likely to answer affirmatively than if he had been asked, ″Did you see a thin man in a blue suit?″
128 One explanation is

that ″the″ tips off the witness that the questioner thinks such a man was present, whereas ″a″ keeps the questioner in a more

neutral position. 129

In another study of wording differences, two equivalent groups of people were asked about headaches. One group was

asked, ″Do you get headaches frequently, and, if so, how often?″ That group reported an average of 2.2 headaches per week.

The second group was asked, ″Do you get headaches occasionally, and, if so, how often?″ That group reported an average

of 0.7 headaches per week. 130

Experiments of this sort suggest that a lawyer should use care in wording interview questions and should, where possible,

use neutral words instead of words that reveal the lawyer’s beliefs, value judgments, attitudes, desires, or expectations.

3. Ordering of Questions

Assume for the sake of argument that there is some kind of connection between the way we humans store information in

memory and the way we retrieve it from memory. Assume also that a particular human stored some pieces of information

in his memory according to pattern ″. Would it not be reasonable to suppose that our human will find it easier to retrieve

that information from memory if he invokes pattern ″ than if he invokes some different pattern, such as ″?

Psychologists Valerie and Peter Morris tested this hypothesis by showing a group of subjects a television clip in which the

main [*44] event was an exciting chase scene. 131 Then each person wrote out a narrative account of what he or she had

seen. After that, the people were divided into four groups, and the groups were asked a set of specific questions about what

they had seen. All groups were asked the same questions, but the order of the questions differed. One group got their

questions in time sequence, that is, the order in which the events happened in the television clip. The second group got

theirs in random order. The third group received all the questions about the main characters at the beginning, with the rest

of the questions in time sequence at the end. The fourth group got all the questions about the main event (the chase) at the

beginning, with the rest in time sequence at the end. In the Morris study, the highest proportion of correct answers came

from the time sequence group, with the main character group as a close second. 132 The Morrises suggested a conclusion

that goes back to our original assumption and hypothesis that information is stored in some pattern, and that it can best be

retrieved by following the same pattern:

The better recall in the time sequence and central character conditions probably results from these question orders tapping

the organization of the information about the films in the memories of the subjects. These orders allow the films to be

reconstructed so that information retrieved while answering one question is still active to cue recall of the next, related

answer. 133

When a lawyer starts interviewing a witness, the lawyer’s mind is likely to be focused on the ″main event,″ meaning the

nucleus of facts that the lawyer hopes this witness can supply. The Morris study suggests that the lawyer’s point of focus

may not be the best point around which to organize the witness interview. 134 The lawyer may do better to organize the

128 See, e.g., Elizabeth F. Loftus & Guido Zanni, Eyewitness Testimony: The Influence of the Wording of a Question, 5 Bull.

Psychonomic Soc’y 86 (1975); Bernard Muscio, The Influence of the Form of a Question, 8 Brit. J. Psychol. 351 (1915).

129 See Loftus, supra note 123, at 95-96.

130 See id. at 94-95; Elizabeth F. Loftus, Leading Questions and the Eyewitness Report, 7 Cognitive Psychol. 560, 561 (1975).

131 See Valerie Morris & Peter E. Morris, The Influence of Question Order on Eyewitness Accuracy, 76 Brit. J. Psychol. 365 (1985).

132 Id. at 368-69. The Morris study got the same results for two different television clips, which made them believe that the results

were not unique to the clips used. Id. at 369-70.

133 Id. at 370.

134 Id.
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interview on whatever pattern the witness is likely to have used when storing the information in memory. 135
[*45]

D. The Cognitive Interview

The three suggestions offered in the preceding section are only a small sample of the ideas proposed in the literature by

psychologists and others who study memory and interviewing. The lawyer who really wants to learn how to coach less and

learn more from witnesses should consider using a new, more comprehensive approach developed over the past dozen years

by psychologists Edward Geiselman, Ronald Fisher, and their colleagues. They selected two main premises from the

literature on cognition, 136 added some findings and ideas of their own, and came up with a package of interview techniques

that they call the ″cognitive interview.″ 137

1. The Original Cognitive Interview

As Geiselman and Fisher originally conceived it, the cognitive interview consisted of four simple techniques that were

shown to help witnesses retrieve information from their memories. 138 The first two techniques are based on a premise that

is well-known in cognitive theory: the effectiveness of a retrieval cue depends on its similarity to the conditions that existed

when the witness acquired the memory. 139

Technique One: Reinstate Context

A retrieval environment that is substantially similar to the environment at the time the witness perceived the event helps

the witness to remember the event. 140 The witness need not return [*46] physically to the scene; returning in one’s mind

is generally enough. 141 Thus, Geiselman and Fisher recommend giving the witness an instruction something like this:

″First, try to reinstate in your mind the context surrounding the incident. Think about what the room looked like and where

you were sitting in the room. Think about how you were feeling at the time and think about your reactions to the incident.″
142

Technique Two: Tell Everything

135 The Morris study does not point to the conclusion that time sequence or main character organization will be the best for every

situation. Common sense suggests that different people observing the same event will use different patterns when storing the information

in their memories. For example, suppose a class of third graders has staged a play based on the tale of Little Red Riding Hood. They

presented the play for their parents a few nights ago, and we are now interviewing some parents for a newspaper article about the play.

Ruby wrote the script, and when we interview her father, we might do best to organize the questions in time sequence. Titus played the

Wolf, and when we interview Titus’s mother, we might do best to organize the questions around the Wolf’s role. Dolores, Sean, and

Rebecca built and painted all the scenery, and when we interview their parents, we might do best to organize the questions around the

various stage sets. In a real life context, an interviewer may have no clue about which pattern will prove best, and that is good reason

for trying several different patterns, as recommended in the following section on the Cognitive Interview.

136 The study of cognition includes the study of perception, memory, inference, language, and related mental activities. See Ronald

P. Fisher & R. Edward Geiselman, Memory-Enhancing Techniques for Investigative Interviewing: The Cognitive Interview vii (1992);

Sperber & Wilson, supra note 104, at 38-46.

137 Ronald P. Fisher et al., Improving Eyewitness Testimony with the Cognitive Interview, in Adult Eyewitness Testimony: Current

Trends and Developments 245, 246, 250-51 (David F. Ross et al. eds., 1994); see also generally Fisher & Geiselman, supra note 136.

138 See R. Edward Geiselman et al., Enhancement of Eyewitness Memory: An Empirical Evaluation of the Cognitive Interview, 12

J. Police Sci. & Admin. 74 (1984).

139 Id. at 79; see also Fisher et al., supra note 137, at 246-47.

140 Fisher et al., supra note 137, at 246-47.

141 Geiselman et al., supra note 138, at 75.

142 Id. at 76.
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A memory is not a single candid snapshot of an event; ″it is a complex array of many features.″ 143 At a given time, some

features are restricted and some are not. 144 Geiselman and Fisher urge witnesses to lower their standards for relevance and

to report every scrap they can remember, even if it seems incomplete or irrelevant. The hope is that incomplete or irrelevant

scraps might cue other material that could prove useful. 145

The third and fourth techniques are based on another premise that is well-known in cognitive theory: there may be several

retrieval paths to a particular piece of information, and when one retrieval cue does not work, a different one may. 146

Technique Three: Recall the

Event in Different Orders

Consistent with the Morris study, discussed above, 147 this technique recognizes that information can be stored in memory

according to a variety of patterns, and that one pattern of access may be more effective than others. Geiselman and Fisher

recommend instructing the witness in the following manner:

Third, it is natural to go through the incident from beginning to end, and that is probably what you should do first. However,

many people can come up with more information if they also go through the events in reverse order. Or, you might start

with the thing that impressed you the most and then go from there, proceeding both forward and backward in time. 148

[*47]

Technique Four: Change Perspectives

The fourth technique likewise seeks to open a variety of retrieval paths. After the witness explains what she perceived from

her perspective, she should be instructed something like this:

[Now] try to adopt the perspective of others who were present during the incident. For example, try to place yourself in

[X’s] role and think about what she must have seen. 149

2. Results of the Original Cognitive Interview

Geiselman, Fisher and additional researchers have tested the original cognitive interview in many laboratory experiments

using various kinds of events (simulated crimes, non-criminal events, live role played events, familiar and unfamiliar

events), using various kinds of witnesses (adults, children, students, non-students, Americans, Germans, and British), and

using both written and oral witness reports. 150 In contrast to more conventional interviewing techniques, the original

cognitive interview increases the witness’s output of correct information by an average of twenty-five to thirty percent. 151

143 Id. at 75.

144 Id.

145 Id.

146 See Fisher et al., supra note 137, at 247.

147 See supra text accompanying notes 131-35.

148 Geiselman et al., supra note 138, at 76.

149 Id.

150 See Mantwill et al., supra note 116, at 69, 75-76; Fisher et al., supra note 137, at 246-50. See also, e.g., Saywitz et al., supra note

116; David P. MacKinnon et al., Improving Eyewitness Recall for License Plates, 4 Applied Cognitive Psychol. 129 (1990); R. Edward

Geiselman & Jesus Padilla, Cognitive Interviewing with Child Witnesses, 16 J. Police Sci. & Admin. 236 (1988).

151 Compare Mantwill et al., supra note 116, at 69, with Fisher et al., supra note 137, at 248-50. In some experiments with the original

version of the cognitive interview, researchers observed that the amount of incorrect information also increased, but in only one case was

the increase statistically significant. Id. For a critical look at the theoretical underpinnings of the cognitive interview, see D.A. Bekerian

& J.L. Dennett, The Cognitive Interview Technique: Reviving the Issues, 7 Applied Cognitive Psychol. 275 (1993).
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3. The Present Version of the Cognitive Interview

The results of the original version of the cognitive interview were impressive but not perfect, and in 1987 Geiselman and

Fisher published the present, revised version. 152 While the present version builds on the four basic memory enhancing

techniques used in the original version, 153 it has been enhanced in two ways. First, the present version recommends a

structure, a series of stages, that interviewers should use in a cognitive interview. Second, the present [*48] version

includes dozens of practical suggestions for interviewers; some were gleaned from the literature of psychology and related

fields, and others from Geiselman and Fisher’s study of interview styles, interview tapes, and the like. 154 The

improvements are discussed in the paragraphs below.

4. Recommended Structure of a Cognitive Interview

Geiselman and Fisher recommend that interviewers use the following five stages:

Introductory Stage

In the introductory stage, the interviewer should first seek to put the witness at ease. If the witness shows unusual stress,

one way to do that is to begin with easy questions to get background information about the witness. 155 Next, the

interviewer should seek to build rapport with the witness and should explain the witness’s central role in the interview. 156

The witness plays the central role because the witness is the one who knows what the facts are! 157 In a cognitive interview

(unlike many ordinary interviews), the witness should do most of the talking and hard thinking, 158 while the interviewer

should be mostly listening, gently guiding, and probing when necessary. 159 Finally, the interviewer should explain to the

witness the four basic memory enhancing techniques, and encourage their use during the interview. 160

Open-Ended Narration Stage

In the open-ended narration stage, the interviewer asks the witness one or more broad, open-ended questions that are

designed to elicit from the witness a narrative about the entire event. 161 For example, ″Tell me in your own words whatever

you can remember about the [meeting]. Tell me everything you can in as much detail as you can.″ 162 Despite the request

for details, at this stage the interviewer should be listening, not for details, but [*49] for the overall pattern of the witness’s

memory about the event. 163 This is not an information gathering stage - it is a planning stage, in which the interviewer

should be designing the best way to probe the witness’s memory. 164

152 Ronald P. Fisher et al., Enhancing Enhanced Eyewitness Memory: Refining the Cognitive Interview, 15 J. Police Sci. & Admin.

291 (1987).

153 See supra text accompanying notes 138-49. The present version of the cognitive interview is explained clearly and in detail in

Fisher & Geiselman, supra note 136.

154 See Fisher et al., supra note 137, at 250.

155 See Fisher & Geiselman, supra note 136, at 146-47.

156 See id. at 147-48.

157 See id. at 15, 18-19.

158 Id.

159 See id. at 18-19.

160 See supra text accompanying notes 138-49.

161 See Fisher & Geiselman, supra note 136, at 148-52.

162 Id. at 149.

163 See id. at 148, 152.

164 Id.
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Probing Stage

The probing stage is the main information gathering stage of a cognitive interview. 165 The interviewer directs the witness’s

attention back to each significant topic the witness mentioned in the open-ended narration, patiently taking each topic

separately and exhausting the witness’s memory about that topic before moving on to the next. 166 The interviewer should

begin each topic with an open-ended question that asks the witness to give a detailed narrative of everything the witness

can remember about it. 167 For example, ″You told me earlier that the thin man in the blue suit mentioned something about

″cutthroat bidding.’ Tell me everything you remember about that, in as much detail as you can.″ The interviewer must not

interrupt the witness’s answer, and must not move to a different topic until the witness’s memory about the first topic is

exhausted. 168 If the first open-ended question fails to produce the needed detail, the interviewer can follow up with a

narrower but still open-ended question, such as, ″Tell me what he said about ″cutthroat bidding.’ ″
169 If that does not work,

the interviewer can resort to a closed-ended (leading) question, such as, ″Did he say that ″cutthroat bidding’ is bad for the

industry?″
170

Review Stage

In the review stage, the interviewer should repeat in the witness’s presence all of the relevant pieces of information the

witness has provided. 171 This has two purposes. First, it gives the witness and interviewer a chance to make sure the

interviewer has understood correctly, and second, it gives the witness an additional chance to search for forgotten details.
172

[*50]

Closing Stage

In the closing stage, the interviewer should collect additional background information, such as the witness’s phone number,

and should urge the witness to get in touch when she remembers anything else about the event. 173 Finally, the interviewer

should seek to leave the witness with a favorable last impression, bearing in mind that the interviewer may need to impose

further on the witness and may also need the cooperation of the witness’s family, friends, or associates. 174

5. Practical Suggestions for Cognitive Interviews

The present version of the cognitive interview offers numerous practical suggestions for interviewers. Some are as follows:

The single most important skill an interviewer can learn is not to interrupt the witness in the middle of a narrative response.
175 When the witness says something worth pursuing, the interviewer should make a note of it and come back to it later.

165 See Fisher et al., supra note 137, at 253.

166 See Fisher & Geiselman, supra note 136, at 153-55.

167 See id. at 153.

168 See id. at 20, 105, 122-28.

169 See id. at 154.

170 Id.

171 See id. at 155.

172 Id.

173 Geiselman and Fisher note that the witness is likely to continue thinking about the event and the interview long after the interview

is over. The interviewer should take advantage of that mental energy by urging the witness to get back in touch with him or her. See id.

at 156.

174 See id. at 157.

175 See id. at 20, 105, 122-28.
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176 Even if the witness pauses for several moments during the narrative, the interviewer should keep quiet, or perhaps use

a gesture, to encourage the witness to continue. 177

Some interviewers insist on demonstrating dominance during the interview. That can be a big mistake because the witness

is the one holding all the memories. Compare these two interview approaches:

Mary, you’re the only person who saw the crime. I didn’t see it, so I’m depending on you to tell me what happened. Don’t

wait for me to ask you lots of questions. I’m expecting you to do most of the talking here. Now, try to tell me everything

you can about what happened earlier today. 178

The second interviewer’s approach was as follows:

[tdi2m,m’E/W:’,ql,vu[tcg3t,mp1,ql,vu]INT:Can you give me a description of the subject? E/W:He was a Latin boy, more

or less 23 to 25 years old. INT:How tall was he? E/W:Let’s say 5-foot 3… And with a blue overcoat. [*51] INT:Let me

ask the questions and you give me the answers. 179

During an interaction between two people, ″each person’s behavior will tend over time to resemble that of the other

person.″ 180 If the witness is doing something counterproductive, one way the interviewer can change that behavior without

seeming obnoxious is to do what she wants the witness to do. 181 For example, if the witness is frantically talking at

machine gun pace, the interviewer can slow him down by being calm, slow, and gentle. 182

One of the four basic memory enhancing devices urges the witness not to edit out material that seems incomplete or

irrelevant. Another urges the witness to consider the event from the perspectives of other people. Some witnesses

misinterpret these suggestions as an invitation to guess or fabricate. 183 The interviewer should expressly caution the

witness not to guess or fabricate. 184

The interviewer should avoid skipping from topic to topic during the probing stage of the interview. How many times have

we seen some television lawyer interviewing the witness in his office like this:

Q) How tall was he?

A) Oh, average, maybe six feet or so.

Q) What color car did you say he had?

A) Puce. It was a puce Cadillac coupe.

176 Id.

177 See id. at 77-80.

178 Id. at 19.

179 Id.

180 Id. at 29 (citation omitted).

181 Id.

182 Id.

183 Id. at 41.

184 Id. Researchers who have recently tested the present version of the cognitive interview have found that it increases the amount of

both correct information and incorrect information that the witness provides. See Mantwill et al., supra note 116, at 74-76. The increase

in the latter is smaller than the former, and the overall accuracy rate is about the same or a little higher for the cognitive interview than

for standard interviews. Id. The least one can say is that the cognitive interview produces more information than standard interviews,

and that the greater amount of information is no less reliable. Id. The increase in incorrect information is, of course, a good reason to

do further research into its cause. Id. See also Bekerian & Dennett, supra note 151, at 282-84, 293.
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Q) Puce, eh. Any tatoos, scars, or other marks on his face or body?

This interview style makes for fast-paced television, but it wastes the witness’s mental effort. 185 It takes effort to summon

up the mental image of the car. Instead of skipping to tatoos, scars and [*52] marks, a real life interviewer should stay

with the car image until the witness cannot summon up any more about it. 186

Conclusion

Judge Francis Finch of the New York Court of Appeals got it about right in 1880 when he wrote:

While a discrete and prudent attorney may very properly ascertain from witnesses in advance of the trial what they in fact

do know, and the extent and limitations of their memory, as a guide for his own examinations, he has no right, legal or

moral, to go further. His duty is to extract the facts from the witness, not to pour them into him; to learn what the witness

does know, not to teach him what he ought to know. 187

The rules of professional conduct and the subornation of perjury statutes can deal with the obvious scoundrels, but they

are of little use against the more cunning lawyer who covertly invites a falsehood. Sadly, such covert invitations are not

uncommon, and one of their unfortunate side effects is to teach other lawyers bad habits. Learning Paul Grice’s theory of

conversational implicature can help an honest lawyer spot a covert invitation for what it is. Once spotted, it can be avoided,

and that is a task for the lawyer’s own informed conscience.

Unintentional contamination of a witness’s story is harder to avoid. This Article suggests that when interviewing and

preparing a witness, a lawyer should continuously think about whether there is a legitimate purpose for the next question

or the next statement. If there is, the lawyer should then make sure that the question is asked or the statement is made in

the manner least likely to harm the quality of the witness’s testimony. In closing, the Article suggests that Geiselman and

Fisher’s cognitive interview is worthy of study by lawyers who want to coach less and learn more from their witnesses.

Copyright (c) Yeshiva University 1995.

Cardozo Law Review

185 See Fisher & Geiselman, supra note 136, at 105-06, 134-38.

186 Id.

187 In re Eldridge, 37 N.Y. 161, 171 (N.Y. 1880).
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LexisNexis Summary

… I. The Witness-Preparation Problem… In Berkey Photo, Inc. v. Eastman Kodak Co., the court took the unusual step of

allowing nondisclosure of work-product material used in witness preparation even though the court believed that the lawyer

had clearly waived any privilege that protected the material from disclosure.… The work-product privilege is based on the

structure of the adversary system, and it broadly protects pretrial preparation: … On work-product and attorney-client

grounds, courts regularly refuse to compel disclosure of trial preparation activities with witnesses. … The attorney-client

and work-product privileges together provide comprehensive protection for witness preparation. … Under the partisan

model of the role of experts, communications between an expert and a lawyer are confidential trial preparation protected

by the work-product privilege. … The provisions that shield an attorney’s search for an expert witness from discovery

reinforce the ethical obligation to present the strongest possible case for the client. … In two significant respects,

presentation of half-truths and the distortion of memory, witness preparation seriously undermines the important

truth-seeking goals of the adversary system. …

Text

[*278] Mr. Liman. [Y]ou are looking at a book there. What is the book, sir?

Mr. North. The book is made up of notes that I have made in trying to prepare with counsel for this hearing.

. . . .

Mr. Sullivan. Don’t tell him what it includes.

Mr. Liman. Well, I think that if a witness is looking at something that I, as counsel, am entitled to see what he is refreshing

his recollection with.

Mr. Sullivan. I think you are wrong. That is a product of lawyers working with clients.

. . . .

. . . That is none of your business . . . . 1

1 Iran-Contra Investigation: Joint Hearings Before the Senate Select Comm. on Secret Military Assistance to Iran and the Nicaraguan

Opposition and the House Select Comm. To Investigate Covert Arms Transactions with Iran, 100th Cong., 1st Sess. 237-38 (1987)

[hereinafter Iran-Contra Hearings] (testimony of Oliver L. North).
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I. The Witness-Preparation Problem

A. Introduction

Witness preparation is any communication between a lawyer and a prospective witness -- client or non-client, friendly or

hostile -- that is intended to improve the substance or presentation of testimony to be offered at a trial or other hearing.

Witness preparation enables lawyers to present witnesses who are thoroughly familiar with the subject matter of their

testimony and who are prepared to say what they know in a clear, coherent manner. 2 American litigators regularly use

witness preparation, [*279] and virtually all would, upon reflection, consider it a fundamental duty of representation and

a basic element of effective advocacy.

At the same time, for many other lawyers and most nonlawyers, witness preparation represents the worst qualities of the

legal system. 3 Because witness preparation is ordinarily conducted in private, it is difficult for the lawyer and witness to

avoid the appearance that they have invented a convenient story for the jury. In fact, the temptation to invent or embellish

a story can be very strong. 4 Moreover, the line between preparing and prompting (or ″coaching,″ the usual term of

opprobrium) is rarely clear even for the most scrupulous. Even though witness preparation occurs in practically every

lawsuit, it is almost never taught in law school, not directly regulated, seldom discussed in scholarly literature, and rarely

litigated. Witness preparation is treated as one of the dark secrets of the legal profession. The resulting lack of rules,

guidelines, and scholarship has created significant uncertainty about the permissible types and methods of witness

preparation.

Ten years ago, the District of Columbia Bar, in an attempt to eliminate some of this uncertainty, issued an ethics opinion

concerning the appropriate role of lawyers in preparing witnesses. 5 The opinion asserted that detailed, substantive

consultations between lawyers and prospective witnesses are an expected part of trial preparation. Furthermore, it

concluded that a lawyer’s suggesting actual language to be used by a witness may be appropriate, as long as the ultimate

testimony remains truthful and is not misleading. 6 An editorial in the National Law Journal praised [*280] Opinion No.

79 for ″affirm[ing] the real-world practices most lawyers follow.″ 7 But the editorial criticized the opinion’s failure to give

lawyers clear guidance for preparing witnesses: ″What bothers us, however, is how little lawyers are told about the do’s

2 See, e.g., R. ARON & J. ROSNER, HOW TO PREPARE WITNESSES FOR TRIAL 82 (1985) (describing witness preparation as

″the most important aspect of trial advocacy″); id. at 309-10 (noting that 74 percent of the lawyers in their survey believed witness

preparation was a duty); Berg, Preparing Witnesses, 13 LITIGATION 13, 15 (1987) (″The first rule, then, is to woodshed in every

instance, rehearsing both direct and cross-examination.″). There is even an ″Idora Silver & Associates School of Witness Preparation.″

See Thimmesch, Evaluating Witness Performance During Pre-trial Preparation, THE PRACTICAL LAWYER, Oct. 1989, at 31, 32-33.

3 The interviewing and preparation of witnesses . . . is a practice that, more than almost anything else, gives trial lawyers their

reputation as purveyors of falsehoods.″ D. LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 96 (1988). One practitioner

feels obligated to remind readers that ″there is nothing dirty about witness preparation.″ J. KESTLER, QUESTIONING TECHNIQUES

AND TACTICS § 9.04, at 315 (1982); see also Kornblum, The Oral Civil Deposition: Preparation and Examination of Witnesses, THE

PRACTICAL LAWYER, May 1971, at 11, 12 (″Some inexperienced lawyers feel it is improper to ask a witness who is not a client to

confer with them about the case, but there is no basis for any apprehension . . . .″).

4 Cf. Berg, supra note 2, at 13 (″It is in the privacy of our offices, preparing parties and witnesses to testify under oath, that we can

affect the integrity of the judicial system.″); Stark, Tegeler & Channels, The Effect of Student Values on Lawyering Performance: An

Empirical Response to Professor Condlin, 37 J. LEGAL EDUC. 409, 410 (1987) (describing witness preparation as an ethical litmus

test).

5 See District of Columbia Bar, Legal Ethics Comm., Op. No. 79 (1979) [hereinafter Op. No. 79] (copy on file with The Texas Law

Review).

6 See id. The question presented to the committee sought advice on the proper level of attorney involvement in preparing written direct

testimony for regulatory proceedings. The committee, however, took a far broader approach. See id.

7
″Prepping″ the Witness, Nat’l L.J., Jan. 7, 1980, at 12, col. 1.
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and don’ts of witness preparation. . . . There is a need for specific guidelines.″ 8 It is a measure of the uncertainty

dominating witness preparation that Opinion No. 79 remains the only authoritative source that even attempts to discuss the

subject comprehensively.

The doctrinal uncertainties in witness preparation often result in misunderstandings in the application of legal rules to

particular witness-preparation practices. In Berkey Photo, Inc. v. Eastman Kodak Co., 9 the court took the unusual step of

allowing nondisclosure of work-product material used in witness preparation even though the court believed that the lawyer

had clearly waived any privilege that protected the material from disclosure. 10 Judge Frankel explained:

[G]iven the current development of the law in this quarter, it seems fair to say that counsel were not vividly aware of the

potential for a stark choice between withholding the notebooks from the experts or turning them over to opposing counsel.
11

Judge Frankel ruled prospectively that disclosure would ordinarily be required.

Practitioners themselves are partially responsible for the lack of rules and guidelines. Faced with the considerable

inconveniences of conducting their own witness preparation in public, lawyers seem satisfied to leave each other’s

preparation alone. 12 Without litigation, there is little judicial authority on the subject. This uncertain state of affairs is

perpetuated [*281] because most lawyers would rather tolerate doctrinal uncertainty than risk litigation.

Witness preparation is also permeated by ethical uncertainty. It presents one of the most difficult ethical dilemmas regularly

encountered by lawyers. The previously quoted exchange from the Iran-Contra Hearings of three summers ago is part of

a rare public appearance of witness preparation. It displays in high relief the tension between Mr. Sullivan’s confidential

relationship with his client and Mr. Liman’s thorough factual investigation, both of which represent fundamental aspects

of the adversary system. Any attempt to eliminate the doctrinal uncertainty that dominates the area of witness preparation

must fully consider the competing goals of partisan representation and truth seeking that are present in the adversarial

system of justice.

8 Id.

9 74 F.R.D. 613 (S.D.N.Y. 1977) (Frankel, J.).

10 See id. at 616-17.

11 Id. at 617. Professor Saltzburg has also recognized this uncertainty. See Saltzburg, Lawyers, Clients, and the Adversary System, 37

MERCER L. REV. 647, 650, 687 (1986) (asserting that development of acceptable standards of behavior is difficult because the legal

community has been unable to clearly identify the premises of the adversarial system).

12 One is tempted to postulate that there is a tacit understanding among civil trial lawyers that they will not look too deeply into each

other’s witness preparation. The practical literature makes clear that preparation activities are ordinarily left untouched by discovery. See,

e.g., Frampton, Some Practical and Ethical Problems of Prosecuting Public Officials, 36 MD. L. REV. 5, 33 (1976) (noting that witness

preparation is ″customarily . . . a one-on-one process″); Herndon & Karl, Demonstration: Preparation of a Witness to Testify, 47

ANTITRUST L.J. 123, 140 (1978) (stating that the prosecution did not inquire into the defendant’s witness preparation); see also United

States v. Jones, 542 F.2d 186, 208-10 (4th Cir. 1976) (noting that ordinarily counsel will want to and is entitled to interview nonclient

witnesses privately); R. ARON & J. ROSNER, supra note 2, at 357-58 (implying that lawyers are not concerned about discovery of

witness preparation unless they keep a written record of the interview). Moreover, most trial manuals do not include detailed questioning

about witness preparation in basic deposition outlines or checklists, a striking omission because preparation is at the heart of the

suggested questioning of expert witnesses. Compare S. BALDWIN, F. HARE & F. McGOVERN, THE PREPARATION OF A

PRODUCT LIABILITY CASE 575-80 (1981) [hereinafter S. BALDWIN] (checklist for deposing plaintiff) with id. at 401-14 (checklist

for deposing an expert).

My own experience in practice tends to confirm the suggestion that trial lawyers have a tacit understanding that preparation activities

are protected. Experienced litigators prepare witnesses with little apparent thought of waiver problems. Instead, they simply instruct

witnesses not to answer substantive questions about their preparation beyond the fact that it occurred.
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This Article attempts to fill the need for a comprehensive picture of the doctrinal and ethical problems of witness

preparation in civil litigation. 13 In addition, the Article develops a framework for resolving disputes arising out of this

problematic component of the American justice system. The Article approaches the problem in four stages.

Part I illustrates the basic problems and tensions in this area, using examples from the Iran-Contra Hearings. Part II

discusses current witness preparation practices through an analysis of the types of witnesses a lawyer prepares and the

various techniques a lawyer employs to develop witness testimony. The Article describes the various rules and doctrines

that govern this area of trial preparation, demonstrating the complexity and uncertainty of the law in this area. 14

[*282] Part III shows that witness preparation sits squarely astride two very different conceptions of the adversary system

itself and of the roles of lawyers within it. The basic structure of adversarial justice necessitates witness preparation, but

witness preparation can also have a distorting effect on the accuracy of testimony. The possibility of distortion interferes

with the judicial system’s attempt to reach the truth. The doctrinal ambivalence and resulting uncertainty described in Part

II, therefore, are ultimately understood as manifestations of a deeper conflict within the adversary system itself.

The Article suggests in Part IV that the best way to cope with witness preparation is to recognize the awkward position it

holds in the adversary system and to address the problem directly in witness-preparation disputes. Because witness

preparation can undermine the important truth-seeking function of trials, it should not be encouraged without qualification.

This Article suggests that the appropriateness of any witness-preparation technique should depend on whether the structure

of the adversary system requires such a technique in the particular context in which it is employed.

B. An Illustration: The Iran-Contra Hearings

Witness preparation poses serious difficulties for litigators trying to steer an appropriate course between their duties to their

clients and their duties to the tribunal and to the judicial system as a whole. The recent congressional hearings concerning

America’s support of rebel forces in Nicaragua with profits diverted from the sale of arms to Iran, the so-called Iran-Contra

Affair, provide a rare opportunity to explore this dilemma in a concrete setting. 15

[*283] The hub of this intrigue was a previously little-known member of the National Security Council staff, Lieutenant

13 The most thorough and explicit treatments of witness preparation are found in the immense body of literature directed toward

practitioners and usually written by practitioners. The best of the practical literature is helpful, informative, and sensitive to the complex

legal and ethical issues that witness preparation presents. See, e.g., G. BELLOW & B. MOULTON, THE LAWYERING PROCESS:

PREPARING AND PRESENTING THE CASE 357-58 (1981). More typically, however, this literature tends to resolve complexity or

ambiguity with conclusory advice. See, e.g., Kornblum, supra note 3, at 12; McElhaney, Horse-Shedding the Witness, TRIAL, Oct. 1987,

at 80, 84. In addition, the literature is often unrealistically confident that honest lawyers will instinctively be able to find the way through

this tangled forest. See, e.g., Berg, supra note 2, at 58; Summit, The Witness Needs Help, in THE LITIGATION MANUAL, at 497, 500

(J. Koeltl 2d ed. 1989). A more troubling phenomenon is a win-at-all-costs perspective that encourages -- in more or less badly disguised

ways -- plainly unethical practices. The academic literature, in contrast, focuses on important parts of the witness preparation problem

-- the psychology of perception, adversarial roles, ethical duties, and evidentiary rules -- but leaves the forest for practitioners to describe.

14 Uncertainty exists in part because doctrinal analysis of witness preparation is commonly thought to involve only one legal rule --

the lawyer’s ethical duty not to present or participate in the creation of false evidence. See, e.g., Op. No. 79, supra note 5 (″[A] lawyer

may not prepare, or assist in preparing, testimony that he or she knows, or ought to know, is false or misleading.″); M. FREEDMAN,

LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM 59-77 (1975) (discussing the problem of giving advice that might induce the

client to commit perjury); C. WOLFRAM, MODERN LEGAL ETHICS 648 (1986) (″[A] lawyer may not assist . . . a witness in twisting

or distorting . . . the truth . . . .″). In fact, many legal rules apply, as Part II of the Article demonstrates.

15 A congressional hearing is not, of course, the ideal setting in which to discuss the legal rules that govern civil trials. A congressional

hearing does not consist of two adverse parties presenting a case to a genuinely neutral tribunal. Also, the procedural and evidentiary

rules governing a congressional proceeding differ significantly from those used in a civil trial. Therefore, the analogy must be treated

with some diffidence.

Nevertheless, for illustrative purposes, the similarities outweigh the differences. The Iran-Contra Hearings had criminal implications, and

the tone set by Liman and Sullivan was unmistakably adversarial. True, the statements of Colonel North in the Hearings could not be

used against him in any criminal proceedings because he received a grant of immunity in exchange for his testimony. Yet North and

Sullivan were attempting to make a favorable impression on the public. Unlike other witnesses in other congressional hearings, North’s
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Colonel Oliver L. North. Between the public disclosure of the diversion of funds on November 25, 1986, and North’s

congressional testimony in early July of 1987, North was dismissed from his White House position, an independent counsel

commenced a criminal investigation into the activities of North and others, North retained Brendan V. Sullivan, Jr., as his

own counsel, and North asserted his fifth amendment privilege against self-incrimination in response to a request that he

testify before the special House and Senate committees investigating the Iran-Contra matter. For their part, the committees

hired experienced litigators, Arthur L. Liman for the Senate and John W. Nields, Jr., for the House, to manage the

investigation. Congress subsequently granted immunity to North in exchange for his testimony at the hearings.

The public eagerly awaited North’s appearance before the committees, and the predicted fireworks began promptly at the

outset of North’s testimony. Sullivan opened by complaining to the Senate chairman, Senator Daniel K. Inouye, that he had

been unable to prepare North adequately for his testimony because the committee failed to provide many documents until

a few days before the hearing. 16 Most viewers, sharing the common belief that an honest witness simply takes an oath and

testifies, were probably surprised to hear Sullivan say that North ″cannot be expected to accurately recall all of the facts″

or to give ″complete and accurate testimony″ without extensive consultations with counsel. 17 In fact, Sullivan was

absolutely correct. A witness cannot accurately testify about matters ″related to years of intensive work″ without extensive

witness preparation including the review, with counsel, of all ″the relevant [*284] materials well in advance.″ 18 There is

no reason to doubt Sullivan’s claim that this was the first time he had ever represented a client without being able to review

all the relevant documents well in advance of the hearing. 19

The committees’ attention returned to witness preparation two days later. During questioning by chief Senate counsel

Liman concerning events of the previous year, North consulted Sullivan before answering, a frequent occurrence

throughout North’s testimony. North and Sullivan then selected a black loose-leaf binder in front of them on the witness

table, opened it, and perused a document inside it. The following ensued:

Mr. Liman. [Y]ou are looking at a book there. What is the book, sir?

Mr. North. The book is made up of notes that I have made in trying to prepare with counsel for this hearing. And I have

been asked questions that covered 5-1/2 years of work, many of the days in which were non-stop. I am trying to give you

honest, straight-forward and factual and complete answers. 20

testimony was not scripted or reviewed before the hearing; therefore, North did not know with certainty what areas the committee would

explore or what specific questions would be asked. Moreover, as an arbiter of conflicts between Liman and Sullivan, Chairman Daniel

Inouye played a procedural role resembling that of a judge.

In addition, while Congress is not bound by judicial rules of evidence or common-law privileges that govern trials, it has generally sought

to avoid tests of privilege and in practice respects these rules and privileges. See Millet, The Applicability of Evidentiary Privileges for

Confidential Communications Before Congress, 21 J. MARSHALL L. REV. 309, 311-12, 317 (1988). Most importantly, the exchange

between Liman and Sullivan was a debate between lawyers to a tribunal of lawyers. The rhetoric and thought processes of all the active

participants were those commonly employed by lawyers in the courtroom. During the lengthy debate about privilege, no one suggested

that congressional rules were different from those applied in civil trials.

This Article relies exclusively on public knowledge of the Iran-Contra investigation. Therefore, any assumptions about the actors’

motives or their prehearing activities are inferences only and should be considered strictly hypothetical.

16 Sullivan’s complaints were apparently somewhat disingenuous. Chairman Inouye pointed out that Sullivan himself had proposed

a simultaneous exchange of documents five days before the hearing. In addition, it was Sullivan who had requested the July 7 starting

date, despite the committee’s desire to begin later. See Iran-Contra Hearings, supra note 1, at 3-5.

17 Id. at 4.

18 Id.

19 Id.

20 Id. at 237-38.
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Under the rules of evidence, opposing counsel is entitled to review any writing used by a witness during testimony to

refresh recollection, so that counsel can test the existence, certainty, and accuracy of the witness’s memory. 21 Liman

continued:

Mr. Liman. And --

Mr. North. It includes --

Mr. Sullivan. Don’t tell him what it includes.

Mr. Liman. Well, I think that if a witness is looking at something that I, as counsel, am entitled to see what he is refreshing

his recollection with.

Mr. Sullivan. I think you are wrong. That is a product of lawyers working with clients.

Mr. Liman. And you think that a witness is entitled to read something and that we are not entitled to see what he is reading?

Mr. Sullivan. He is entitled to read his notes and preserve the attorney-client privilege. Everything in that book is a product

of the attorney-client, and the work-product privilege, Mr. Liman, and you know that. 22

Sullivan had quickly capitalized on North’s legally adroit characterization of the contents of the notebook as the product

of ″trying to prepare [*285] with counsel.″ This characterization -- itself undoubtedly the result of careful preparation by

Sullivan -- laid the foundation for Sullivan to claim that the document itself might have been privileged because it reflected

either communications between lawyer and client or the thoughts and impressions of the lawyer regarding the conduct of

the case. The notebooks also probably contained a collection of some, but not all, of the documents 23 provided to North

by the committees. Sullivan, in consultation with North, had deemed these documents relevant and important. The process

of selection, therefore, constituted protected work product. 24

Liman countered that North had waived those privileges by relying on the documents. 25 Liman then attempted to establish

the foundational requirements for disclosure of materials used to refresh recollection.

Mr. Liman. Are you [North] able to recall your conversation with Admiral Poindexter on the 21st about the diversion

without looking at that book? 26

But Sullivan -- apparently concerned that he had permitted North to waive the secrecy of the notebooks by consulting them

in formulating an answer -- intervened and flatly refused to let North answer any further questions.

Mr. Sullivan. That is none of your business either. You just ask him the question.

. . . .

. . . get off his back.

. . . .

21 See infra note 196 and accompanying text.

22 See Iran-Contra Hearings, supra note 1, at 238.

23 All the documents provided by the committee comprised a pile taller than North. Id. at 4. Any documents provided by North himself

would have enlarged that stack. It did not appear from news photographs that North had that many binders with him.

24 See James Julian, Inc. v. Raytheon Co., 93 F.R.D. 138, 144 (D. Del. 1982).

25 See United States v. Nobles, 422 U.S. 225, 236-40 (1975) (discussing waiver by testimonial use of privileged materials); FED. R.

EVID. 612(1) (providing for disclosure of documents used by a witness to refresh recollection while testifying).

26 Iran-Contra Hearings, supra note 1, at 238.
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Mr. North. Counsel [Liman], I would --

Mr. Sullivan. Don’t answer the question. Next question. The question, Mr. Chairman, won’t be answered. 27

Senator Inouye did not intervene, and Liman did not ask him to intervene. 28 Instead, Liman moved on to other questions,

and apparently no one pursued the matter any further. Shortly afterwards, however, Chairman Inouye ordered disclosure

of similar material under somewhat different circumstances. 29

[*286] Three aspects of the Liman-Sullivan exchange are worth noting. First, a highly competent and experienced criminal

defense lawyer like Sullivan allowed his client to risk waiving the secrecy of witness preparation. Second, an equally

competent and experienced litigator like Liman failed to seize the opportunity, letting Sullivan, in effect, get away with this

mistake. It seems clear that Sullivan genuinely believed that his preparation with North was ″none of [Liman’s] business″

and that Liman did not on the whole disagree. Third, and perhaps as a result, their disagreement was inconclusive. This

brief altercation between Sullivan and Liman illustrates the doctrinal complexity and uncertainty that surrounds witness

preparation. Part II details the problems lawyers frequently encounter when preparing witnesses and discusses the various

rules that govern this aspect of a lawyer’s duties.

II. Witness Preparation in Practice

There are two legally significant characteristics of a given witness-preparation situation: the role of the witness 30 and the

witness-preparation technique. 31 The role of the witness determines the application of privileges and ethical duties. The

preparation technique implicates procedural and evidentiary rules. This Article pairs witness roles and preparation

techniques with particular ethical standards and legal rules to illustrate the complex considerations involved in witness

preparation. This pairing is merely for convenience and clarity. Plainly, each witness role and each preparation technique

would actually implicate several different legal and ethical considerations.

A. Witness Roles

1. Clients: Lawyer Competence and Zealousness. -- Litigators must be competent to handle their clients’ cases. Lawyers

are ethically required to prepare adequately 32 and to represent their clients ″zealously within the bounds of the law.″ 33

The American Bar Association’s Model [*287] Code of Professional Responsibility does not speak explicitly of witness

preparation, but it makes clear that factual preparation of the case is essential. In the context of professional competence,

27 Id.

28 See id. at 238-39.

29 Liman had asked North to consult one of the notebooks. Sullivan objected, at length, that only the witness could decide whether

to consult his notes to refresh his memory. Senator Inouye decided that Liman’s question was proper, but he let North and Sullivan choose

whether to use the notes. See Iran-Contra Hearings, supra note 1, at 239-40. A few minutes later, Sullivan again raised the

witness-preparation objection to another of Liman’s questions. Chairman Inouye supported Liman in his insistence on a response, and

North answered the question. See id. at 240-41. When North claimed not to recall what he had reviewed, however, he was not asked to

produce his notes or notebooks of documents. See id.

30 See infra notes 32-94 and accompanying text.

31 See infra notes 95-242 and accompanying text. A third characteristic, testimonial setting, is occasionally important (though to a

much lesser extent), because the rules of evidence were designed for trials as opposed to pretrial testimony. Preparing witnesses for

deposition and preparing witnesses for trial, however, are generally viewed as equally important, and the same practices apply.

32 See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.1 (1989); MODEL CODE OF PROFESSIONAL RESPONSIBILITY

DR 6-101 (1981).

33 MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.1 (1989) (requiring that a lawyer not bring frivolous claims); MODEL

CODE OF PROFESSIONAL RESPONSIBILITY EC 7-1 (1981); see also id., DR 7-101 (requiring that a lawyer ″seek the lawful

objectives of [the] client through reasonably available means permitted by law″).
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the Code directs lawyers to undertake representation only with ″preparation adequate in the circumstances.″ 34 A similar

requirement in the Federal Rules of Civil Procedure is that attorneys make a reasonable investigation of the facts alleged

in their pleadings. 35 This task normally includes reviewing with the client the matters to be covered, anticipating specific

questions that may be asked on direct or cross-examination, and reviewing important documents to familiarize or

refamiliarize the client with them.

The obligation to prepare adequately does not end with the preparation of the client who testifies. A full investigation of

the facts is part of a lawyer’s duty to a client. 36 The lawyer must contact and prepare other witnesses. Judge Keeton

explains:

[I]f you prepare your case properly you will not call a witness to the stand without having asked the witness what his

testimony will be on all points as to which you can anticipate he may be questioned. 37

The practical literature uniformly views the failure to interview witnesses prior to testimony as a combination of strategic

lunacy and gross negligence. 38
[*288] A lawyer who does not prepare all witnesses is ″derelict in his professional duties.″

39

The case law detailing the sixth amendment right to effective assistance of counsel provides additional insight into the need

for effective preparation. 40 Criminal representation may be ineffective if the lawyer fails to make adequate investigation

into the facts of the case. 41 The Supreme Court has held that legal assistance is ineffective if counsel is not given a

34 MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.1 (1989) (requiring ″thoroughness and preparation reasonably

necessary for the representation″); MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 6-101(A)(2) (1981); see also id. EC

7-19 (addressing the importance of zealous preparation). In practice, however, this standard may mean little more than not neglecting

the case. See ABA Comm. on Ethics and Professional Responsibility, Formal Op. 335 (1974) (indicating that an attorney violates DR

6-101(A)(2) only when the conduct involves a ″conscious disregard for the responsibility owed to [the] client″); see also ABA Comm.

on Ethics and Professional Responsibility, Informal Op. 1273 (1973) (noting that ″[n]eglect cannot be found if the acts or omissions

complained of were inadvertent or the result of an error of judgment made in good faith″); Gaudineer, Ethics and Malpractice, 26

DRAKE L. REV. 88, 98-99 (1976) (advocating wider use of DR 6-101 to discipline failure to prepare adequately). Malpractice is another

way of enforcing this obligation, see id. at 108-10, but tort law does not provide any more specific guidance than the ethical rules. See

id. at 107 (stating that malpractice liability arises when a lawyer ″fails to exercise that degree of care, skill, diligence, and knowledge

commonly possessed and exercised by a reasonable, careful, and prudent lawyer″).

35 See FED. R. CIV. P. 11, 26(g). See generally Legal Ethics: Rule 11 Sanctions: Reasonable Inquiry, 1987 ANN. SURV. AM. L. 373,

377-91.

36 Lawyers’ need to investigate their cases thoroughly serves as one justification for the attorney-client and work-product privileges.

See Upjohn Co. v. United States, 449 U.S. 383, 390-91 (1981); United States v. Nobles, 422 U.S. 225, 239 (1975). By preserving the

confidences of the client, the lawyer can be fully informed of all facts of the case so that the client can ″obtain the full advantage of our

legal system.″ MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 4-1 (1981).

37 R. KEETON, TRIAL TACTICS AND METHODS 136 (2d ed. 1973); accord, Op. No. 79, supra note 5 (noting that part of a

lawyer’s job is to prepare witnesses); see also Hamdi & Ibrahim Mango Co. v. Fire Ass’n, 20 F.R.D. 181, 182-83 (S.D.N.Y. 1957)

(recognizing the need for pretrial conferences with witnesses).

38 See, e.g., Berg, supra note 2, at 14 (remarking that ″it is probably unethical to fail to prepare a witness″).

39 A. LEVIN & H. CRAMER, PROBLEMS AND MATERIALS ON TRIAL ADVOCACY 29 (1968).

40 The Supreme Court has consistently recognized the need for ″the guiding hand of counsel at every step of the proceedings,″ Powell

v. Alabama, 287 U.S. 45, 69 (1932), because legal skill is crucial even in apparently simple cases. See Gideon v. Wainwright, 372 U.S.

335, 344-45 (1963). This principle is equally true in civil and criminal matters. The only differences are the higher stakes of criminal

prosecutions and the criminal defendant’s constitutional right to counsel.

41 See Strickland v. Washington, 466 U.S. 668, 691 (1984); ABA STANDARDS RELATING TO THE ADMINISTRATION OF

CRIMINAL JUSTICE Standards 4-4.1, 4-4.3(a), (d) (1982).
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reasonable amount of time to prepare for trial. 42 A client’s right to effective assistance of counsel also includes conferences

with counsel before and during the trial. The Court has expressly recognized that these conferences can involve witness

preparation. 43

There is another dimension to client preparation. Even if the client-witness is not a party, the lawyer must represent the

client as a witness. Some prior conferences are almost always necessary, 44 if only to help calm and relax the witness. 45

Whether or not a witness has a stake in the [*289] outcome of the case, a lawyer should protect the witness from appearing

unnecessarily dishonest, venal, incompetent, graceless, or unintelligent. Consider North’s position in the Iran-Contra

hearings. Immunity shielded him from prosecution for what he told the committees, but he had an extremely strong interest

in making a favorable impression. 46 Sullivan was responsible, in some part, for helping North achieve that goal.

The obligation to prepare, in sum, is clear from the duties of competence and zealousness, however, the extent of that

obligation is not clear. ″Within the bounds of the law″ inevitably pulls the lawyer in the opposite direction. 47 The greatest

uncertainty in this respect exists when preparation may encourage a client to commit perjury. 48

2. Friendly Witnesses: The Scope of the Attorney-Client and Work-Product Privileges. -- In a case of any complexity, a

lawyer ordinarily relies on a cadre of friendly witnesses, including the client, to build the case. To present the case in a clear,

persuasive, and organized manner, the lawyer must discuss with these witnesses the theory of the case and the witnesses’

42 See Powell, 287 U.S. at 53. But see United States v. Cronic, 466 U.S. 648, 660-62 (1984) (limiting presumption of ineffective

assistance to extreme cases in which counsel was not given any opportunity to prepare).

43 See Geders v. United States, 425 U.S. 80, 88-91 (1976); see also Crutchfield v. Wainwright, 803 F.2d 1103, 1119 (11th Cir. 1986),

cert. denied sub nom. Crutchfield v. Dugger, 483 U.S. 1008 (1987) (Edmondson, J., concurring) (″[T]here is nothing unethical or,

otherwise, wrong with lawyers counseling their clients at every recess concerning the anticipated direction of the prosecutor’s questions

and the best manner in which the client can present the facts most favorably to the defense. To the contrary, such counseling is entirely

proper.″); United States v. Conway, 632 F.2d 641, 645 (5th Cir. 1980) (″[W]e hold that depriving a criminal defendant of the right to

consult with counsel during court recesses -- regardless of how brief the recesses may be -- violates the constitutional right to effective

assistance of counsel.″). But see Perry v. Leeke, 109 S. Ct. 594, 601 (1989) (holding that a witness has no right to meet with counsel

during a brief recess between defendant’s direct examination and plaintiff’s cross-examination); People v. Pendleton, 75 Ill. App. 3d 580,

595, 394 N.E.2d 496, 507 (1979) (disapproving of a prosecutor’s discussions with a prosecution witness during a weekend recess).

44 See Parnell, The Effective Use of Corporate Witnesses, THE BRIEF, Spring 1988, at 53, 55; Summit, supra note 13, at 497.

45 See, e.g., Perry, 109 S. Ct. at 606 (Marshall, J., dissenting) (asserting that ″a few soothing words from counsel to the agitated or

nervous defendant facing the awesome power of the state might increase the likelihood that the defendant will state the truth on

cross-examination″); Thompson v. State, 507 So. 2d 1074, 1075 (Fla. 1987) (holding that denying the defendant the opportunity to

consult with counsel during a recess from cross-examination was unconstitutional because the denial left the defendant ″nervous,

confused, and may have contributed to his performance on cross-examination″); People v. McGuirk, 106 Ill. App. 2d 266, 276, 245 N.E.

2d 917, 922, cert. denied, 396 U.S. 972 (1969) (″It is particularly advisable in a sex case to prepare a prosecutrix for the ordeal she will

face in the courtroom.″); see also Follingstad, Preparing the Witness for Courtroom Testimony, TRIAL, Jan. 1984, at 50, 50 (describing

how to present a more attractive witness by alleviating the witness’s anxiety).

46 The Senate recently voted to restore North’s pension, which had been suspended following his conviction for crimes arising out

of his Iran-Contra activities. Rasky, After Sharp Debate, Senate Votes to Let North Collect His Pension, N.Y. Times, Nov. 3, 1989, at

A12, col. 4.

47 The tension between zealousness and ″the bounds of the law,″ apparent on the face of the standard, is the locus of much of the ethical

debate on witness preparation. See infra section III(C)(2). Professor Hazard has said that a lawyer ″must be mindful that measures not

prohibited in aid of a client are approximately obligatory, for failure to use them is a failure of ’zeal.’ If there remains an ethically

autonomous course for the conscientious lawyer, it lies between Scylla and Charybdis.″ G. HAZARD, ETHICS IN THE PRACTICE OF

LAW 42 (1978); accord, Luban, The Adversary System Excuse, THE GOOD LAWYER 83, 89 (D. Luban ed. 1984). Luban disagrees

profoundly that the lawyer should be obliged to take every step short of the unethical or illegal; ″within the bounds of the law,″ he

contends, should not mean ″to the limit of the law and then a bit further.″ Id.

48 See infra notes 110-129 and accompanying text.
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roles in it, including how the testimony of each relates to the testimony of others. 49 For this preparation to be most

effective, the lawyer must be candid with the witnesses about the strengths and weaknesses of the case, the areas to

emphasize and to avoid, and the vulnerabilities of the opponents. 50 Such candor requires that these preparation activities

be accorded some degree of privacy. 51

[*290] The attorney-client privilege provides nearly absolute protection from disclosure for confidential communications

between an attorney and a client for the purpose of securing legal advice. 52 The privilege’s guarantee of secrecy is intended

to promote full and frank disclosure of facts by the client to the lawyer, so that the lawyer can be adequately prepared. 53

It protects only the communication and not the underlying facts, 54 and it does not protect communications used to further

crime or fraud. 55

The attorney-client privilege applies only to communications between the client and the client’s attorney. 56 The attorney

work-product privilege, judicially established in 1947 in Hickman v. Taylor, 57 also protects an attorney’s discussions with

49 See R. ARON & J. ROSNER, supra note 2, at 58, 389-90; J. JEANS, LITIGATION §§ 5.15-.16 (1986); Parnell, supra note 44.

50 See United States v. Nobles, 422 U.S. 225, 237-38 (1975) (citing Hickman v. Taylor, 329 U.S. 495 (1947)).

51 See, e.g., United States v. Jones, 542 F.2d 186, 208-10 (4th Cir.), cert. denied, 426 U.S. 922 (1976) (recognizing that under normal

circumstances the defense lawyer is entitled to interview witnesses in private if the witnesses are willing).

52 See Upjohn Co. v. United States, 449 U.S. 383, 394-95 (1981). See generally E. CLEARY, MCCORMICK ON EVIDENCE § 87

(3d ed. 1984) (outlining the background and policy of the attorney-client privilege); 8 J. WIGMORE, EVIDENCE §§ 2290-2292 (1961)

(tracing the historical origins and policy rationale for the attorney-client privilege). Logically, the privilege should apply only to factual

communications from the client to the lawyer. In practice this distinction is difficult to maintain, because much communication from the

lawyer to the client reveals privileged client communications. See E. CLEARY, supra, at § 89; see also 2 J. WEINSTEIN & M. BERGER,

WEINSTEIN’S EVIDENCE P503(b)[03] (discussing generally the history, policy, and statutory definitions of the attorney-client

privilege).

53 See Upjohn, 449 U.S. at 389; E. CLEARY, supra note 52, § 87, at 205. Whether the privilege encourages frank disclosure by the

client and whether such disclosure is an adequate justification for the privilege are hotly debated. See, e.g., Alschuler, The Search for

Truth Continued, the Privilege Retained, 54 U. COLO. L. REV. 67, 73-75 (1982) (defending the attorney-client privilege against Judge

Frankel’s critique); Alschuler, The Preservation of Client’s Confidences, 52 U. COLO. L. REV. 349, 350-53 (1981) (arguing that in

addition to improving information flow, the attorney-client privilege promotes a feeling that our legal system is fair); Frankel, The Search

for Truth Continued: More Disclosure, Less Privilege, 54 U. COLO. L. REV. 51, 61 (1982) (asserting that even in a profession addicted

to myths and fictions, the popular rationale for the attorney-client privilege is ″too flimsy to last″).

54 See Upjohn, 449 U.S. at 395-96.

55 See United States v. Zolin, 109 S. Ct. 2619, 2626 (1989); see, e.g., Clark v. United States, 289 U.S. 1, 15-16 (1933) (reviewing the

history of the attorney-client privilege and concluding that ″[t]he privilege takes flight″ if used to commit a fraud); United States v.

Townsley, 843 F.2d 1070, 1086 (8th Cir. 1988) (affirming that ″[a] conversation will not be cloaked with privilege when it is for the

purpose of committing a crime″); United States v. Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975) (concluding that ″[i]t is beyond

dispute that the attorney-client privilege does not extend to communications regarding an intended crime″); 8 J. WIGMORE, supra note

52, § 2298, at 572 (asserting that ″[i]t has been agreed from the beginning that the privilege cannot avail to protect the client in concerting

with the attorney a crime or other evil enterprise″).

56 In cases of joint defense arrangements, there may be an exception to this principle. See MODEL RULES OF PROFESSIONAL

CONDUCT Rule 2.2 comment (1989) (noting that the attorney-client privilege generally does not attach between commonly represented

clients).

57 329 U.S. 495 (1947). This Article refers to both the attorney-client and the work-product protections as privileges. It has been

traditional not to confer that dignity on the work-product doctrine. See Cohn, The Work-Product Doctrine: Protection, Not Privilege, 71

GEO. L.J. 917, 943 (1983). The Supreme Court, however, recently abandoned its practice of not referring to work product as a privilege

and called it a ″qualified privilege.″ United States v. Nobles, 422 U.S. 225, 237-38 (1975). Professor Marcus applauds this change,

arguing that the analytical distinction between the two has broken down. See Marcus, The Perils of Privilege: Waiver and the Litigator,

84 MICH. L. REV. 1605, 1624 (1986).
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non-clients. The work-product privilege [*291] is based on the structure of the adversary system, 58 and it broadly protects

pretrial preparation:

Historically, a lawyer is an officer of the court and is bound to work for the advancement of justice while faithfully

protecting the rightful interests of his clients. In performing his various duties, however, it is essential that a lawyer work

with a certain degree of privacy, free from unnecessary intrusion by opposing parties and their counsel. Proper preparation

of a client’s case demands that he assemble information, sift what he considers to be the relevant from the irrelevant facts,

prepare his legal theories and plan his strategy without undue and needless interference. 59

Thus ″interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless

other tangible and intangible″ things are accorded protection from disclosure. 60 The Hickman Court expressly viewed the

work-product privilege as a bulwark against unethical trial preparation practices -- such as stripping files and placing

misleading memoranda in files -- by rendering them unnecessary. 61

As codified by Federal Rule of Civil Procedure 26(b)(3), the work-product privilege protects most trial preparation

materials (″ordinary″ work product) from disclosure unless an opposing party demonstrates a ″substantial need″ for it. 62

″Core″ work product -- ″the mental impressions, conclusions, opinions, or legal theories of an attorney or other

representative of a party concerning the litigation″ ( 63 -- is afforded virtually absolute protection. 64

[*292] The attorney-client and work-product privileges perform complementary functions in trial preparation. The

attorney-client privilege protects most of the preparation activities directly involving the client; the work-product privilege

protects the lawyer’s own efforts, including research, investigation, and contacts with other witnesses. Upjohn Co. v. United

States 65 is illustrative:

58 Justice Jackson, concurring in Hickman, explained: ″[A] common law trial is and always should be an adversary proceeding.

Discovery was hardly intended to enable a learned profession to perform its functions either without wits or on wits borrowed from the

adversary.″ Hickman, 329 U.S. at 516 (Jackson, J., concurring).

59 Hickman, 329 U.S. at 510-11.

60 See id. at 511.

61 See id.; Note, The Work Product Doctrine in Subsequent Litigation, 83 COLUM. L. REV. 412, 426 (1983); see also Cleary, Hickman

v. Jencks: Jurisprudence of the Adversary System, 14 VAND. L. REV. 865, 869 (1961) (explaining that the Court viewed the

work-product privilege as a protection against ″sharp practices″); Gardner, Agency Problems in the Law of Attorney-Client Privilege (pt.

2), 42 U. DET. L.J. 253, 269 (1964) (″Interference at the pretrial stage . . . would place a premium upon ’sharp practices’ since denials

of the existence of such collected evidence might tend to go undiscovered.″).

62 See FED. R. CIV. P. 26(b)(3). Codification is only partial, because by its terms Rule 26(b)(3) only applies to ″documents and other

tangible things . . . prepared in anticipation of litigation or for trial by or for [a] party or . . . that . . . party’s representative,″ id., whereas

Hickman applies to intangible work product as well. See Hickman, 329 U.S. at 511. Presumably, Hickman continues to apply to

intangible work product such as oral communications from a lawyer to a client that are not otherwise protected by the attorney-client

privilege. See Clermont, Surveying Work Product, 68 CORNELL L. REV. 755, 757-58 (1983).

63 FED. R. CIV. P. 26(b)(3).

64 In Upjohn, the Supreme Court declined to hold that core work product could never be disclosed, but it did not suggest any

circumstances under which disclosure might be appropriate. See Upjohn Co. v. United States, 449 U.S. 383, 401-02 (1981). The Supreme

Court has never permitted discovery of core work product in the absence of waiver, see 3 J. WEINSTEIN & M. BERGER, supra note

52, P612[04], at 612-45, and some circuits have held that the protection is absolute. See Duplan Corp. v. Moulinage et Retordierie de

Chavanoz, 509 F.2d 730, 736 (4th Cir. 1974), cert. denied, 420 U.S. 997 (1975); In re Grand Jury Proceedings, 473 F.2d 840, 848 (8th

Cir. 1973); see also In re Grand Jury Investigation, 599 F.2d 1224, 1232-33 (3d Cir. 1979) (noting that the need to impeach a witness’s

statement would require disclosure of ordinary but not core work product).

65 449 U.S. 383 (1981).
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The notes and memoranda sought by the Government here, however, are work product based on oral statements. If they

reveal communications, they are, in this case, protected by the attorney-client privilege. To the extent that they do not reveal

communications, they reveal the attorney’s mental processes in evaluating the communications. 66

Indeed, it may be debated how different the attorney-client and work-product privileges really are. One commentator

believes that the two are merging in the Supreme Court’s thinking: ″Blending the two privileges also reflects reality,

because a great deal of potentially discoverable material falls within both. As a functional matter, then, what the Court may

be doing is ensuring a zone of silence for effective and ethical preparation of cases.″ 67 The synthesis of the two doctrines

makes sense in the context of witness preparation. On work-product and attorney-client grounds, 68 courts regularly refuse

to compel disclosure of trial preparation activities with witnesses. 69 Courts have also objected to deposition questioning

designed ″to elicit from the witness the specific questions that counsel posed to him, or even the area of the case to which

he directed the majority of his questions.″ 70

[*293] 3. Hostile Witnesses: Disclosure of Strategy and Waiver of Privileges. -- Adequate preparation for trial includes not

only preparing the client and friendly witnesses, but also interviewing adverse witnesses to learn the strengths and

weaknesses of the opponent’s case and if possible to neutralize adverse testimony. 71 Such interviews enhance the entire

fact-finding process. By speaking with an adverse witness outside a formal deposition setting, a lawyer may be able to

suggest that the witness’s memory is inaccurate or that the events were not as clear as the opponent claims. The lawyer

may also be able to determine that some material is not based on the witness’s personal knowledge. Even if the witness’s

testimony remains unchanged, prior discussion will improve the lawyer’s effectiveness in cross-examination -- the

archetypal tool of adversarial truth seeking. 72

Despite the benefits a lawyer can obtain by interviewing hostile witnesses, the lawyer who conducts such interviews risks

waiving the protection afforded to some privileged material. A lawyer’s private notes of conversations with a hostile

witness are unquestionably core work product. In defining the work-product privilege, Hickman made no distinction

66 Id. at 401.

67 Marcus, supra note 57, at 1624. But see Cohn, supra note 57 (″[T]he work-product protection is just that: a protection. It has not

yet been fully elevated to the status of a privilege.″).

68 See International Business Machs. Corp. v. Edelstein, 526 F.2d 37, 41-44 (2d Cir. 1975); In re Grand Jury Proceedings, 473 F.2d

840, 849 (8th Cir. 1973); In re Rosenbaum, 401 F. Supp. 807, 808 (S.D.N.Y. 1975).

69 See In re Terkeltoub, 256 F. Supp. 683, 685-86 (S.D.N.Y. 1966); see also Giordani v. Hoffmann, 278 F. Supp. 886, 891-92 (E.D.

Pa. 1968) (refusing to find that ″information regarding the actions which transpired in preparing for a deposition have any relationship

to the merits″); Bercow v. Kidder, Peabody & Co., 39 F.R.D. 357, 358 (S.D.N.Y. 1965) (refusing to require witness to reveal to questioner

the people with whom he had met and the documents he had reviewed in preparation for a deposition).

70 Ford v. Philips Elecs. Instruments Co., 82 F.R.D. 359, 360 (E.D. Pa. 1979); see also Phoenix Nat’l Corp. v. Bowater United

Kingdom Paper Ltd., 98 F.R.D. 669, 671 (N.D. Ga. 1983) (noting that ″’insofar as defendant’s question attempted to elicit from the

witness specific questions that plaintiff’s counsel posed to him, . . . it exceeds the permissible bounds of discovery’″ (quoting Ford, 82

F.R.D. at 360)); Ceco Steel Prods. Corp v. K. H. Porter Co. 31 F.R.D. 142, 144 (N.D. Ill. 1962) (asserting that ″the information which

defendants here seek should be readily available direct from the witnesses for the asking and not through disclosure of conversations with

counsel held for purposes of discovery and trial preparation″).

71 See United States v. Jones, 542 F.2d 186, 208 (4th Cir.), cert. denied, 426 U.S. 922 (1976) (concerning a defense lawyer seeking

the opportunity to interview hostile government witnesses privately). Causing witnesses to reconsider their positions before trial and

deposition could have salutary effects on judicial efficiency by encouraging opponents to take a more realistic view of the case at an

earlier point, which could encourage settlement.

72 Edelstein, 526 F.2d at 41-42. The fourth of the late Irving Younger’s ″Ten Commandments of Cross-Examination″ was ″Never ask

a question to which you do not already know the answer.″ Younger, Cicero on Cross-Examination, in THE LITIGATION MANUAL 532,

532-33 (J. Koeltl 2d ed. 1989).
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between the types of witnesses interviewed, and such a distinction would not make sense for private notes. 73 However,

questions asked and subjects covered may reveal the questioner’s concerns and strategy. Because a lawyer cannot compel

a witness to remain silent about matters discussed in preparation, discussions with a hostile witness are virtually certain to

be communicated to the adversary. The lawyer must, therefore, balance the value of obtaining information on important

points against the danger of revealing strategy. In depositions at least, the usual advice is that the value of the information

obtained outweighs the value [*294] of absolute secrecy. 74

Implied waiver of confidential material poses a more difficult problem for the attorney who interviews a hostile witness.
75 The attorney-client and work-product privileges can be waived by a disclosure that is inconsistent with the purposes of

the privileges. The attorney-client privilege is based on the confidential nature of the attorney-client relationship, therefore

any disclosure -- deliberate or inadvertent -- to a third party constitutes a waiver because it is inconsistent with the purpose

of the privilege. 76 The inconsistency test for the attorney-client privilege would appear to be met by virtually any disclosure

to an adverse party, with the possible emergent exception of inadvertent disclosures. 77 Work product, on the other hand,

does not depend directly on the attorney-client relationship. Although this qualified privilege provides less absolute

protection, it has correspondingly greater flexibility concerning waiver. Because the secrecy of work product is often

important only to adversaries, only revelation to an adversary is truly inconsistent with the privilege. 78 Nevertheless, while

communications with a friendly or neutral (non-client) witness may not result in waiver, disclosure to a hostile witness is

likely to be construed as an implied waiver of a potentially [*295] broad range of confidential witness-preparation

materials. 79

The doctrines of privilege and waiver are in constant tension with each other. The attorney-client and work-product

privileges together provide comprehensive protection for witness preparation. Under this rubric, many courts have strictly

73 See Hickman v. Taylor, 329 U.S. 495, 509-10 (1947) (holding that an attempt to secure witnesses’ written and oral statements made

to an attorney during the course of legal representation ″falls outside the arena of discovery and contravenes the public policy underlying

the orderly prosecution and defense of legal claims″).

74 See Facher, Taking Depositions, in THE LITIGATION MANUAL 186, 187 (J. Koeltl 2d ed. 1989).

75 The issue here is implied waiver. Deliberate or express waiver is rare and, in any event, wholly within the power of the party waiving

the privilege. Implied waiver, by contrast, is involuntary and can be used offensively by an opponent to obtain disclosure of material that

the first party wishes to keep secret. Once established, waiver can be extremely broad. Some courts have held that very minimal and

indirect disclosures can result in wholesale availability of the material. See Nye v. Sage Prods., Inc., 98 F.R.D. 452, 453 (N.D. Ill. 1982);

see also Marshall v. United States Postal Serv., 88 F.R.D. 348, 350 (D.D.C. 1980) (indicating that answering questions about the accuracy

of documents may result in waiver of the attorney-client privilege with respect to the documents in their entirety). Waiver of the

attorney-client and work-product privileges is comprehensively discussed in two excellent works. See Marcus, supra note 57, at 1605-55;

Developments in the Law -- Privileged Communications, 98 HARV. L. REV. 1450, 1629-65 (1985) [hereinafter Privileged

Communications].

76 See, e.g., United States v. American Tel. & Tel. Co., 642 F.2d 1285, 1299 (D.C. Cir. 1980) (″Any voluntary disclosure by the holder

of [the attorney-client privilege] is inconsistent with the confidential relationship and thus waives the privilege.″); United States v.

Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975) (″A communication divulged to ’strangers’ or outsiders can scarcely be considered

a confidential communication between attorney and client.″); see also Privileged Communications, supra note 75, at 1659-65 (discussing

the possibility of waiver through a variety of inadvertent actions).

77 Inadvertent disclosure has usually been held to constitute waiver. It has, however, been suggested that this result is unfair and

unjustified. See, e.g., Marcus, supra note 57, at 1619-48 (arguing that a fairness test should dictate whether a particular privilege has been

waived); Privileged Communications, supra note 75, at 1659-65 (same).

78 See American Tel., 642 F.2d at 1299 (″The purpose of the work product doctrine is to protect information against opposing parties,

rather than against all others outside a particular confidential relationship, in order to encourage effective trial preparation.″); Duplan

Corp. v. Deering Milliken, Inc., 540 F.2d 1215, 1222-23 (4th Cir. 1976) (finding that subject-matter waiver is broader for the

attorney-client privilege than for the work-product privilege).

79 See In re Doe, 662 F.2d 1073, 1081 (4th Cir. 1981), cert. denied, 455 U.S. 1000 (1982) (explaining that when an attorney freely

and voluntarily discloses the contents of an otherwise protected work product to someone with interests adverse to his client, he may

be deemed to have waived the work-product protection).
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protected oral preparatory activities. However, there is also considerable judicial hostility toward privileges and a

corresponding willingness to find waiver, because privileges thwart discovery of information and its sources. 80 As a result,

lawyers have been unable to predict with certainty whether preparatory activities will be disclosed.

4. Experts: Accuracy and Advocacy. -- Experts comprise a fourth distinct group of witnesses. The function of the expert

witness is both the most neutral and the most partisan. Unlike other witnesses, experts must be qualified before they testify,

and that qualification requires that the testimony ″assist the trier of fact to understand the evidence or to determine a fact

in issue.″ 81 This version of the expert’s role is distinctly non-partisan and is based on the existence of impartial, often

scientific, knowledge. 82 It is, therefore, particularly ironic that the use of experts has led to some of the most notorious

abuses of the adversary system. Often lacking any hint of impartiality, experts have been called ″saxophones.″ 83 Despite

any implicit claim that an expert witness speaks impartial truth, ″the expert’s view may have originated with an attorney’s

opinion or theory.″ 84

The ambiguous role of experts is particularly problematic because expert witnesses require considerable preparation. They

ordinarily lack the personal knowledge required of other witnesses; 85 without preparation, [*296] they could not testify

at all. Consequently, the Federal Rules of Evidence contemplate some degree of preparation by the sponsoring party. The

necessity for hypothetical questions has been abolished. 86 The basis of the expert’s testimony can be ″facts or data . . .

made known . . . at or before the hearing.″ 87 Witness preparation usually provides the foundational material for the

testimony.

Because the expert’s conclusions depend on the groundwork provided by the preparer, the cross-examiner’s access to the

preparatory material is essential. According to the garbage-in-garbage-out principle, a witness who receives an inaccurate

or biased foundation cannot provide valid opinions. Rule 705 sensibly provides that experts ″may in any event be required

to disclose the underlying facts or data on cross-examination.″ 88 Nevertheless, the applicable Federal Rules of Civil

Procedure are curiously stingy in their provisions for disclosure of the basis for an expert’s testimony. Under the partisan

model of the role of experts, communications between an expert and a lawyer are confidential trial preparation protected

80 See United States v. Nixon, 418 U.S. 683, 710 (1974) (discussing privileges generally and concluding that ″these exceptions to the

demand for every man’s evidence are not lightly created nor expansively construed, for they are in derogation of the search for truth″).

81 FED. R. EVID. 702.

82 See, e.g., Virginia Elec. & Power Co. v. Sun Shipbuilding & Dry Dock Co., 68 F.R.D. 397, 407 (E.D. Va. 1975) (holding that since

a party’s employees are not ″impartial observer[s],″ they are regular witnesses and not expert witnesses, whose conclusions may be work

product); see also R. ARON & J. ROSNER, supra note 2, at 283 (suggesting that the expert should be presented as a ″kindly teacher″).

83 Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV. 823, 835 (1985).

84 Bogosian v. Gulf Oil Corp., 738 F.2d 587, 595 (3d Cir. 1984).

85 See FED. R. EVID. 703 (expert testimony may be based on facts or data ″perceived by or made known to the expert at or before

the hearing″). The ″insider″ expert (for example, a product safety manager) who has both personal knowledge and expert views presents

a number of problems that are beyond the scope of this Article. See generally Virginia Elec., 68 F.R.D. at 407 (concluding that a ″regular

employee, assigned as an expert, meets none of [the] prerequisites″ of an expert under the Federal Rules of Evidence); Inspiration Consol.

Copper Co. v. Lumbermen’s Mut. Casualty Co., 60 F.R.D. 205, 210 (S.D.N.Y. 1973) (discussing ″[t]he status of a regular auditor as an

expert employed for specific litigation″); Comment, The In-House Expert Witness: Discovery Under the Federal Rules of Civil

Procedure, 33 S. DAK. L. REV. 283, 292 (1988) (noting that ″any employee who has acquired specialized knowledge particular to the

factual setting and legal allegations pending could be classified as an ’in-house’ expert witness″). This Article discusses only the

″outside″ expert.

86 See FED. R. EVID. 702; id. advisory committee’s notes.

87 FED. R. EVID. 703 (emphasis added); see also FED. R. EVID. 705 (″The expert may testify in terms of opinion or inference and

give reasons therefor without prior disclosure of the underlying facts or data, unless the court requires otherwise.″). For a checklist of

written materials to be supplied to an expert, see S. BALDWIN, supra note 12, at 427-30.

88 FED. R. EVID. 705.
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by the work-product privilege. 89 Such discussions clearly reveal strategy and attempted routes of proof. Rule 26(b)(4),

which modifies the work-product privilege, provides for discovery of ″facts known and opinions held by experts″ and ″a

summary of the grounds for each opinion,″ but only through interrogatories. The rule does not provide a right to use

depositions or document requests to obtain this information. Detailed information concerning the basis of an expert’s

opinion -- presumably what is contemplated by rule 705 -- may be obtained only upon motion. 90

[*297] Not surprisingly, the courts have liberally construed rule 26(b)(4), seldom denying access to ″input″ material. For

example, in ″double expert″ cases, in which the evidence of a testifying expert is based on the work of a nontestifying

expert, courts have invariably granted access to the underlying work, notwithstanding the express protection that the rules

give to the work of nontestifying experts. 91 Moreover, the courts have been extremely reluctant to accord work-product

protection to communications between a lawyer and an expert. By providing for discovery of expert opinions ″developed

in anticipation of litigation,″ rule 26(b)(4) carves out an exception to rule 26(b)(3) for ordinary (nonopinion) work product.

Some courts have interpreted rule 26(b)(4) as simply overriding rule 26(b)(3) for experts who will testify. 92

Practical guides for litigators emphasize that lawyers must also carefully prepare experts to ensure that their testimony is

comprehensible and to minimize any doubts, uncertainties, or unfavorable views. 93 The latter purpose of preparation

suggests saxophony, but the former is crucial to the expert’s usefulness to the trier of fact. Competent preparation of many

cases will require consultation with appropriate experts to support a client’s point of view. The provisions that shield an

attorney’s search for an expert witness from discovery reinforce the ethical obligation to present the strongest possible case

for the client. 94

[*298] B. Preparation Methods

Lawyers use several techniques in varying degrees to prepare the different types of witnesses. A lawyer can prepare a

witness to testify by discussing the matter, by reviewing relevant documents, or by rehearsing the anticipated direct

89 The work of nontestifying experts as advisors to counsel is specifically protected from discovery except in ″exceptional

circumstances.″ FED. R. CIV. P. 26(b)(4)(B). The same expert can be both advisor and witness, but the rule as presently structured would

permit full discovery of such a person.

90 See FED. R. CIV. P. 26(b)(4)(A)(ii); United States v. International Bus. Machs. Corp., 72 F.R.D. 78, 81-82 (S.D.N.Y. 1976). It may

also be obtained, and often is, by agreement of the parties. For an overview of the problems of discovery of materials provided to a

testifying expert, see Note, Rule 26(b)(4) of the Federal Rules of Civil Procedure: Discovery of Expert Information, 42 U. MIAMI L.

REV. 1101, 1151-60 (1988).

91 See FED. R. CIV. P. 26(b)(4)(B); see also Fauteck v. Montgomery Ward & Co., 91 F.R.D. 393, 398 (N.D. Ill. 1980) (ordering

disclosure of a computer database of employment records prepared by defendant); Pearl Brewing Co. v. Jos. Schlitz Brewing Co., 415

F. Supp. 1122, 1137 (S.D. Tex. 1976) (requiring disclosure of economic database and permitting deposition of experts who prepared the

database).

92 See Boring v. Keller, 97 F.R.D. 404, 407-08 (D. Colo. 1983); Beverage Mktg. Corp. v. Ogilvy & Mather Direct Response, Inc., 563

F. Supp. 1013, 1014 (S.D.N.Y. 1983).

The Third Circuit, however, has distinguished core work product given to an expert to assist in developing a theory from materials

provided to an expert on which the expert’s opinion is based. The court reasoned that true opinion work product does not include data

or facts. The mere existence of a lawyer’s suggestions as to conclusions would not strengthen or weaken the basis of the expert’s

conclusions. See Bogosian v. Gulf Oil Corp., 738 F.2d 587, 594-95 (3d Cir. 1984); see also Note, Discovery of Attorney Work Product

Reviewed by an Expert Witness, 85 COLUM. L. REV. 812, 821-22 (1985) (asserting that rule 26(b)(4) may provide protection for the

opinion work of attorneys and other representatives independently of rule 26(b)(3)); Note, Discovery Under the Federal Rules of Civil

Procedure of Attorney Opinion Work Product Provided to an Expert Witness, 53 FORDHAM L. REV. 1159, 1170-73 (1985)

(acknowledging that acquisition of the attorney’s opinions and theories from which the expert’s opinion was derived would be of little

significance and unnecessary).

93 See, e.g., R. ARON & J. ROSNER, supra note 2, at 283-89; Hanley, Working the Witness Puzzle, in THE LITIGATION MANUAL

477, 480-81 (J. Koeltl 2d ed. 1989); see also A. TRANKELL, RELIABILITY OF EVIDENCE 159-60 (1972) (psychologist witness must

be sure that his testimony is couched in ″clear and understandable language″).

94 See Day, Expert Discovery in the Eighth Circuit: An Empirical Study, 122 F.R.D. 35, 41 (1988) (explaining the need to provide

immunity for lawyers’ searches for and reliance on advisory experts).
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examination and cross-examination. Each method may encompass many variations. This section identifies seven basic

preparation techniques and discusses the rules implicated by the use of these techniques.

1. General Advice: Molding Personality. -- The most common kind of witness preparation is advice on the role of a witness

and appropriate courtroom demeanor. Any lawyer who represents a prospective witness has a responsibility to explain to

the witness, among other things, where to sit, what to wear, and how to address the judge. The lawyer should also discuss

the required oath and the consequences of its violation. In addition, the lawyer should identify those who will question the

witness and should instruct the witness to speak clearly, and to verbalize answers instead of nodding. A lawyer might also

explain the importance of being candid but concise, controlling one’s temper, challenging hidden assumptions in questions,

and looking at the jury. Lists of good advice are legion. 95 A lawyer usually delivers this advice orally in a conference with

the witness, though many lawyers have written instructions that they give to each prospective witness to save time. 96

General advice is useful in ensuring a relaxed witness who will testify clearly and who will not be sidetracked or flustered

by a cross-examiner. Such general advice is also relatively innocuous in terms of distorting testimony, because it is

nonsubstantive. In some situations, however, calming and relaxing a witness tends to induce an unwarranted degree of

certainty in the witness’s testimony. Such preparation may unwittingly [*299] turn a skeptical witness into a true believer.
97 For example, in response to a lawyer’s advice to speak clearly and confidently, a witness might deliberately change an

uncertain recognition of a suspect to definite recognition of the suspect. This change is perjury. But when, as is more likely,

the changed testimony is not deliberately wrong but rather the result of suggestion, the ″true believer″ is less obviously,

and certainly less provably, a perjurer. 98

Demeanor preparation is extremely problematic when it is designed to produce a false representation of a witness, because

the perjury rules do not govern this type of witness preparation. At the more acceptable end of the spectrum are instructions

to a witness to adopt a more decisive manner. In some instances, the ″choice of words may . . . improve the clarity and

precision of a statement.″ 99 The opposite end of the spectrum includes a lawyer’s advice intended to make a sociopathic

95 See, e.g., R. ARON & J. ROSNER, supra note 2, at 184-211 (explaining how to advise witnesses about the general aspects of

testifying); M. DOMBROFF, KEY TRIAL CONTROL TACTICS 311-17 (1983) (discussing ways to prepare witnesses for direct

examination and to anticipate the opponent’s strategy on cross-examination); J. KESTLER, supra note 3, §§ 9.21-.57 (detailing the

instructions to be given to witnesses before testifying); J. SONSTENG, R. HAYDOCK & J. BOYD, THE TRIALBOOK 213 (1984)

[hereinafter J. SONSTENG] (listing instructions that should be given to witnesses); McElhaney, supra note 13, at 80-82 (explaining how

to advise the witness about proper appearance, actions, and manner of speech).

96 See, e.g., Boring, 97 F.R.D. at 405 (discussing the use of an ″expert witness letter″). Secrecy is not particularly important for

demeanor preparation. While general instructions to witnesses are part of a good litigator’s basic stock in trade and as such constitute

work product, as a practical matter demeanor advice is often so generic that it will tell an opponent absolutely nothing of strategic utility.

Secrecy, therefore, would encourage little to be said in this area that would not be said anyway.

97 See supra text accompanying notes 271-306.

98 Bellow and Moulton pose a similar hypothetical. See G. BELLOW & B. MOULTON, supra note 13, at 357 (discussing whether

a witness should be advised not to mention her own doubts about the identity of the accused).

99 Id.
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triple-murderer seem like a regular guy. 100 Some authors advocate such preparation as the necessary ″remolding″ or

″transforming″ of the witness. 101

Professor Follingstad, a psychologist writing for the plaintiffs’ bar, advises how to make witnesses more presentable for

trial. 102 The witness and lawyer together identify the personality traits of the witness and work to accentuate the positive

and suppress the negative. Through numerous discussions, the lawyer urges the witness to ″develop″ positive qualities and

to adopt ″new behaviors.″ 103 Follingstad concludes:

Roleplaying is one of the most important techniques for producing desired testimony, but it requires great patience and

practice. [*300] While time-consuming, the benefits increase each time roleplaying is practiced. The result of good

roleplaying is the development of new skills that appear quite natural. Roleplaying means just that -- playing or practicing

behaviors . . . .

. . . The lawyer [in a roleplaying session] should observe the witness carefully, recording any problematic statements and

negative behaviors. 104

Follingstad specifically denies that the change is meant to be permanent. 105 The witness’s trial personality is not, therefore,

in any meaningful sense real.

Lawyers at the opposite table have received similar advice. The civil defense bar has learned to personalize the corporate

defendant by choosing a likable and moldable witness as the corporate representative, rather than a person with any useful

personal knowledge. 106 According to one commentator, ″The witness . . . does not know,″ and the lawyer must therefore

provide, ″the specifics of the case, the strategic areas which will be covered, the manner in which the questions will be

asked and what the responses should be.″ 107

Since a witness’s personality is, of course, not technically an issue at trial, the effect of a changed personality, standing

alone, on the overall integrity of the judicial system might be minimal. What is troubling, however, is the thin line between

adopting a new personality and adopting new facts. Both previously quoted writers implicitly recognize that to modify the

personality, a lawyer and witness may have to modify some of the facts that supported the old personality. 108 Although

100 The cynical observer might find an example of nonperjurious image creation in the John DeLorean cocaine trial in 1984. DeLorean,

″born again″ after his arrest on charges of trafficking in narcotics, carried a Bible with him to court every day. See Metzler, United Press

Int’l, Mar. 31, 1984 (LEXIS, NEXIS library, OMNI file). His wife, Christina Ferrare, played the role of the devoted supporter throughout

the trial, then left him within a few weeks of his acquittal, having privately announced her intentions to do so during the trial. See

Alexander, Another Roadblock for a Dreamer, TIME, Sept. 30, 1985, at 66, 66; DeLorean and Ferrare Begin Trial Separation, N.Y.

Times, Sept. 19, 1984, at A18, col. 5. The couple was later divorced. J. DELOREAN, DELOREAN 329-32 (1985).

101 See J. KESTLER, supra note 3, § 9.02 (noting that ″even a shrinking violet can be tranformed into a gladiator for your cause″);

Vogel, Preparation of Witnesses for Trial, 19 INS. COUNS. J. 394, 395 (1952) (″Trial counsel has the job of remolding to some extent

the personalities of such witnesses.″).

102 See Follingstad, supra note 45, at 54-58.

103 Id. at 52. A ″communications consultant″ at the Idora Silver & Associates School of Witness Preparation reports: ″In too many

cases, the attorney watches in horror as the carefully coached witness falls apart during testimony, reverting to defective modes of

behavior supposedly corrected by the training program.″ Thimmesch, supra note 2, at 32.

104 Follingstad, supra note 45, at 56 (emphasis added).

105 See id. at 50 (″Long-standing personality change is not the idea here.″).

106 See Parnell, supra note 44, at 53-54.

107 Id. at 55 (emphasis added).

108 See Follingstad, supra note 45, at 56; Parnell, supra note 44, at 54.

Page 17 of 54

68 Tex. L. Rev. 277, *299

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4P-2J90-0039-S4DY-00000-00&context=1000516


a lawyer seems to have a clear duty to present the client as favorably as the facts permit, 109 personality molding obscures

the important distinction between a more attractive personality and more attractive facts.

2. Providing Legal Background: Prompting Perjury. 110 -- Naturally, one of the matters discussed in witness preparation

should be the applicable law. For example, a lawyer in a products liability case should certainly make some effort to explain

the various theories of negligence, warranty, and strict liability that may be involved. There may be a duty to explain the

law to a client, 111 and in any event, it is hard to imagine a [*301] lawyer’s refusing to give a client this information. 112

Discussion of the legal background of a lawsuit has obvious utility in preparing any witness: ″Witness preparation has the

effect of shaping the testimony, focusing on the significant, dropping the irrelevant, emphasizing helpful points, and

structuring the presentation to minimize the damage caused by adverse information. This is the process envisioned by the

adversary system.″ 113

The process of winnowing the relevant from the irrelevant is not only a useful partisan activity; it is also an essential

element in the orderly conduct of a trial before a fact finder with no previous knowledge of the case.

It is not improper for an attorney to prepare his witness for trial, to explain the applicable law in any given situation and

to go over before trial the attorney’s questions and the witness’ answers so that the witness will be ready for his appearance

in court, will be more at ease because he knows what to expect, and will give his testimony in the most effective manner

that he can. Such preparation is the mark of a good trial lawyer, and is to be commended because it promotes a more

efficient administration of justice and saves time. 114

Relevance, of course, depends on the legal rules applicable to the case. A lawyer’s explaining the rules so that a witness

can help the lawyer to discover relevant facts is far more effective than a lawyer’s casting about alone in the witness’s

memory for potentially important observations.

There is a less attractive side to discussions of the law with a prospective witness. Such discussions create the strong

possibility of shaping testimony to maximize effect or minimize damage. Discussing the law with a client raises the thorny

problem that Professor Freedman labeled ″Refreshing Recollection or Prompting Perjury.″ 115 Anatomy of a Murder 116

provides an extreme example. The lawyer, having been told by his client facts that would support a first-degree murder

conviction, advises the client what different or additional facts might support a verdict of not guilty by reason of insanity.
117 Slightly more subtle is the technique of describing an exculpatory scenario to the client before the [*302] client has

a chance to tell an incriminating story. 118 Acquainting a witness with the appropriate standard of proof, similarly, might

109 See supra text accompanying notes 32-48.

110 The phrase is Professor Freedman’s. See M. FREEDMAN, supra note 14, at 59.

111 See MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-8 (1981).

112 See J. KESTLER, supra note 3, § 9.14; see also G. BELLOW & B. MOULTON, supra note 13, at 234 (advising attorneys to

explain the basic principles of negligence to witnesses in personal injury cases); J. SONSTENG, supra note 95, at 22 (commenting that

a witness who is a client needs to know everything about the case).

113 J. KESTLER, supra note 3, § 9.14, at 332; see also Op. No. 79, supra note 5 (discussing the ethical limitations on a lawyer’s

participation in the preparation of a witness).

114 State v. McCormick, 298 N.C. 788, 791, 259 S.E.2d 880, 882 (1979) (citation omitted).

115 M. FREEDMAN, supra note 14, at 59.

116 R. TRAVER, ANATOMY OF A MURDER (1958).

117 See id. at 44-49.

118 As Professor Hazard points out, this technique should still present a moral dilemma for the attorney. See G. HAZARD, supra note

47, at 130-31; cf. ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE Standard 4-3.2(b) (1982)

(″It is unprofessional . . . to intimate to the client in any way that the client should not be candid in revealing facts so as to afford the

lawyer free rein to take action . . . .″).
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encourage the witness to assert a degree of certainty that is not otherwise justified. 119 The opportunity for influence exists

with any witness who is disposed to be cooperative.

The line between advising a client and prompting perjury is unclear both in the 1981 Model Code of Professional

Responsibility and in the 1989 Model Rules of Professional Conduct. The Disciplinary Rules of the Model Code are clear

that a lawyer may not ″[k]nowingly use perjured testimony or false evidence,″ or ″[k]nowingly make a false statement of

law or fact.″ 120 The meaning of ″knowingly,″ however, is not entirely clear. The 1981 Code fails to define the term, 121

and the 1989 Rules define it as ″actual knowledge of the fact in question,″ which ″may be inferred from circumstances.″
122 This definition seems to preclude deliberate avoidance of knowledge. 123 However, the Code does not require [*303]

the lawyer to seek out reasons to disbelieve a client: ″In many cases a lawyer may not be certain as to the state of mind

of his client, and in those situations he should resolve reasonable doubts in favor of his client.″ 124 Similarly, a lawyer is

ordinarily entitled to rely on the client for information on which to base legal opinions or pleadings. 125

119 For example, one article advises counsel to tell medical witnesses to ″use precise language to meet the prerequisite of legal

causation,″ citing the failure of the plaintiffs’ counsel in a toxic torts case to instruct medical experts to use the phrase ″to a reasonable

medical certainty.″ Broaddus & Simon, Preparing Experts in Toxic Torts Cases, TRIAL, Oct. 1989, at 35, 36-37. This advice is

appropriate only in the very unlikely event that the witness is truly certain but would otherwise forget to express that certainty. Such

preparation is cause for concern, however, if the lawyer is encouraging an uncertain witness to suppress factual doubts to meet legal

standards.

120 MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(4) to (5) (1981); see also id. EC 7-26 (″prohibit[ing] the

use of fraudulent, false, or perjured testimony or evidence″ and adding that ″[a] lawyer who knowingly participates in introduction of

such testimony or evidence is subject to discipline″). Model Rule 3.3(a) provides that:

[a] lawyer shall not knowingly: (1) make a false statement of material fact or law to a tribunal; (2) fail to disclose a material fact to a

tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client; (3) fail to disclose to the tribunal legal

authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by

opposing counsel; or (4) offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and comes to know

of its falsity, the lawyer shall take reasonable remedial measures.

MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3(a) (1989).

121 See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(4) (1981).

122 MODEL RULES OF PROFESSIONAL CONDUCT Terminology (1989). See generally Kimball, When Does a Lawyer ″Know″

Her Client Will Commit Perjury?, 2 GEO. J. LEGAL ETHICS 579, 579 (1988) (arguing that the appropriate standard for such knowledge

under the Model Rules is proof beyond a reasonable doubt).

123 The ABA Standards Relating to the Administration of Criminal Justice provide slightly more guidance in this area of legal

uncertainty. A defense lawyer ″should probe for all legally relevant information without seeking to influence the direction of the client’s

responses,″ and should not try ″to instruct the client or to intimate to the client in any way that the client should not be candid in revealing

facts so as to afford the lawyer free rein to take action which would be precluded by the lawyer’s knowing of such facts.″ ABA

STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE Standard 4-3.2(a) to (b) (1982); see also Wolfram,

Client Perjury, 50 S. CAL. L. REV. 809, 843 (1977) (arguing that ″informing the client about the kind of testimony that would be

required in order to produce evidence for a favorable argument in litigation, when it is known that the client will employ the legal advice

to commit perjury″ is an example of knowing participation in perjury).

124 MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-6 (1981). Apparently the opposite of President Reagan’s ″trust

but verify″ dictum applies: a lawyer may trust and not verify. See Milliner v. Elmer Fox & Co., 529 P.2d 806, 808 (Utah 1974) (stating

that ″[a]s a general rule an attorney is not required to investigate the truth or falsity of facts and information furnished by his client, and

his failure to do so would not be negligence on his part unless facts and circumstances of the particular legal problem could indicate

otherwise″); cf. Strickland v. Washington, 466 U.S. 668, 691 (1984) (noting that defense counsel may reasonably make strategic choices

based solely on information supplied by the defendant without further investigation).

125 See ABA Comm. on Ethics and Professional Responsibility, Formal Op. 335, at 3 (1974) (noting that when an attorney drafts an

opinion concerning a securities offering, the duty to verify does not include a detailed investigation unless the facts provided by the client

are materially incomplete, suspect, inherently inconsistent, or otherwise open to question); see also Kamen v. American Tel. & Tel. Co.,

791 F.2d 1006, 1012 (2d Cir. 1986) (holding that Federal Rule of Civil Procedure 11’s duty to make a reasonable inquiry was satisfied
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The ABA clearly does not require lawyers to ″protect″ their clients from committing perjury by withholding legal

information, but it also does not endorse Professor Freedman’s view that lawyers must always provide legal information.
126 Freedman has argued that litigants inevitably reconstruct an event with a certain amount of bias; therefore, the lawyer

should be sure that the bias reflects the client’s true self-interest under the applicable legal rules. 127 Ultimately, both the

ABA and Freedman attempt to draw a distinction between assistance in developing the facts and creation of facts, 128 but

the distinction remains unclear, perhaps [*304] inevitably so. 129 Given the pressures on lawyers to represent their clients

successfully, doubts are at least as likely to be resolved in favor of zealousness as strict truthfulness.

3. Factual Context: Competence and Hearsay. -- In preparing a witness, a lawyer usually discusses with the witness the

factual context into which the witness’s observations or opinions fit. Lawyers frequently inform witnesses of facts of which

they were previously unaware by telling the witnesses directly or by comparing the testimony of witnesses possessing

similar knowledge. There are compelling reasons for informing a witness of other views, and most commentators do not

question the practice. 130

Explaining to witnesses the context into which their testimony fits is integral to the presentation of a coordinated case.

Individual witnesses are likely to testify more intelligently with an understanding of the factual and legal significance of

their observations. 131 This technique increases witnesses’ awareness of issues that might otherwise seem unimportant. In

addition, witnesses may, upon reflection, decide that they are not really sure of the facts or that other witnesses are correct.
132 Without an understanding of the underlying facts, witnesses may be flustered at trial by statements of other persons or

by reliance on the client when information was largely in the control of the opposing party); FED. R. CIV. P. 11 advisory committee’s

note (noting that the issue of ″what constitutes a reasonable inquiry may depend on such factors as . . . whether [the lawyer] had to rely

on a client for information as to the facts underlying the pleading″).

126 See M. FREEDMAN, supra note 14, at 71 (″There is no conceivable ethical requirement that the lawyer trap the client into a hasty

and ill-considered answer before telling him the significance of the question.″); Noonan, The Purposes of Advocacy and the Limits of

Confidentiality, 64 MICH. L. REV. 1485, 1488 (1966) (arguing that ″[a] lawyer should not be paternalistic toward his client, and cannot

assume that his client will perjure himself″).

127 See M. FREEDMAN, supra note 14, at 68-75. An example of explaining the applicable law to encourage truthful testimony is

described in Nix v. Whiteside, 475 U.S. 157 (1986). Defense counsel told the defendant that he did not need to perjure himself by

claiming to have seen a gun in the victim’s hand, because the claim of self-defense does not require the actual presence of a gun. See

id. at 179-80; cf. Kaplow & Shavell, Legal Advice About Information To Present in Litigation: Its Effects and Social Desirability, 102

HARV. L. REV. 565, 578-80 (1989) (analyzing effects of legal advice when a client without advice may make incorrect assumptions

concerning what information is legally favorable).

128 See M. FREEDMAN, supra note 14, at 71-75. Freedman had taken a more permissive view of the lawyer’s range of ethical action

in his original article on the subject. See Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three Hardest

Questions, 64 MICH. L. REV. 1469, 1478-80 (1966). The ABA observes:

Often a lawyer is asked to assist his client in developing evidence relevant to the state of mind of the client at a particular time. He may

properly assist his client in the development and preservation of evidence of existing motive, intent, or desire; obviously, he may not do

anything furthering the creation or preservation of false evidence.

MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-6 (1981).

129 See D. BINDER & P. BERGMAN, FACT INVESTIGATION FROM HYPOTHESIS TO PROOF 247-88 (1984); M.

FREEDMAN, supra note 14, at 60-61; Frankel, The Search for Truth: An Umpireal View, 123 U. PA. L. REV. 1031, 1051 (1975); Uviller,

The Advocate, the Truth, and Judicial Hackles: A Reaction to Judge Frankel’s Idea, 123 U. PA. L. REV. 1067, 1078 (1975).

130 See McElhaney, supra note 13, at 82 (advising attorneys in preparing a witness for direct examination to discuss the probable

testimony of other witnesses); Summit, supra note 13, at 502 (″He should see, however, what other witnesses have said about areas of

overlapping knowledge. . . . Areas where he and other witnesses disagree should be discussed at length.″).

131 See Summit, supra note 13.

132 For example, suppose an eyewitness to an automobile accident tells the lawyer that the defendant’s car was moving at about 45

miles per hour. The witness does not say (and probably does not consciously think) that he is unsure of the speed. Instead, he estimates,

based on the unstated assumption that the speed limit is 45 miles per hour in that rural spot. The lawyer, however, knows from observing
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by documents of which they were unaware. 133 Permitting such surprises would be irresponsible [*305] when they are

avoidable. 134 It is also a disservice to the client, to the witness, and to the court to suggest dishonesty, create confusion,

or risk defeat by presenting testimony containing unimportant or illusory testimonial contradictions. Finally, when the

witness is a client, loyalty demands full disclosure of the status of the case. It is hard to imagine that a lawyer would refuse

to answer a client who asks what another witness will say.

One particular form of comparing testimony -- providing witnesses with an opportunity to review their prior statements,

including deposition transcripts -- emphasizes the value of this technique. Reviewing prior statements is an advisable

preparatory activity 135 and a witness’s right under the Federal Rules of Civil Procedure. 136 Aside from the obvious sense

of fairness that witnesses should not unwittingly be hanged by their own prior statements, 137 the rule makes sense because

memory fades. All witnesses should have the opportunity to consult materials that bear directly on their trial testimony.

The idea that witnesses should be protected from unknowingly contradicting themselves can be readily generalized to allow

protection against contradicting others. There is no good reason to allow a trial to get bogged down in apparent

contradictions that, if considered carefully, are illusory or irrelevant. This approach may smack of explaining away

differences, but differences in perspectives between witnesses or between statements of the same witness are to be

expected. Presenting a case containing reconcilable conflicts makes the case seem less credible than it should and wastes

the court’s time.

Group preparation, however, is a highly questionable method of informing witnesses of the context into which their

testimony fits. Some practitioners recommend it:

Bring together at the same time your client and all his witnesses, either at your office or at the home of the client. Explain

to them what each is expected to do at trial, go over the testimony with them collectively, and outline the salient points you

hope to establish.

[*306] . . . .

Use of the group method makes for a united front, a dovetailing of testimony, and a uniformity of narration. Each witness

sees the case as a whole and the role that he is to play in it. It brings out errors in perception, faulty observations, and

improper judgments. It sharpens and refreshes recollections, and thus eliminates the danger of one witness needlessly

contradicting another. 138

the scene that the speed limit is 30 miles per hour and that the police investigation of the skid marks showed a speed of 30 miles per

hour. There is simply no conceivable reason that it would be preferable, from a partisan or neutral point of view, for a lawyer to permit

a witness to testify with apparent certainty only to discover later that the witness was not really certain about the car’s speed.

133 See Summit, supra note 13, at 502 (″While somewhat different recollections may not undercut an entire case, the witness should

not be in the position of disagreeing with others without knowing it . . . whether the witnesses with whom he may disagree are friendly

or unfriendly.″).

134 See Bodner, Favretto & Nitschke, Panel Discussion on Preparation of Witnesses, 47 ANTITRUST L.J. 169, 179-80 (1978); Parnell,

supra note 44, at 55; see also R. ARON & J. ROSNER, supra note 2, at 313 (reporting the results of an attorney survey showing that

avoiding surprises is viewed as one of the most important purposes of the witness preparation process).

135 See Summit, supra note 13, at 502.

136 See FED. R. CIV. P. 26(b)(3) (allowing a party to obtain a statement previously made about the action or its subject matter without

the showing otherwise necessary to overcome the work-product rule).

137 The fifth amendment privilege against self-incrimination is another expression of this sense of fairness. See U.S. CONST. amend.

V.

138 E. LOW, HOW TO PREPARE AND TRY A NEGLIGENCE CASE 70-71 (1957); see also R. ARON & J. ROSNER, supra note

2, at 263 (encouraging a collective final rehearsal with all witnesses); J. SONSTENG, supra note 95, at 22 (noting that lawyers may

prepare witnesses individually or in groups).
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Obviously, the opportunity for concocting a story in this situation is enormous, and other practitioners caution against using

this technique. 139 Not surprisingly, courts have shown great hostility to this type of preparation and have frequently

required disclosure of the existence and substance of such meetings. 140

[*307] Informing witnesses of the factual context of their testimony can also run afoul of the fundamental principle of

evidence that the witness and not the lawyer testifies. Witnesses can testify competently only to matters within their

personal knowledge. 141 Under this rubric, courts have excluded testimony by persons so subject to suggestion that their

testimony was not fairly their own. Witnesses prepared by hypnosis 142 and children 143 are familiar examples. Witness

The following excerpt from the transcript of a coaching session involving a lawyer and three principal government witnesses provides

some insight into the mechanics of this approach. The lawyer, who did not represent the government or any other party in the litigation,

worked with the witnesses because she wanted the prosecution to be successful. The transcript is fully discussed in United States v.

Ebens, 800 F.2d 1422, 1442-45 (6th Cir. 1986). Speaking to the witnesses, the lawyer said:

″The purpose of this meeting tonight is so we can help each other remember exactly what happened, how it happened, when it happened

and all the minor details. . . . I was talking with [a fourth witness, not present at the meeting] . . . but according to his version of the

facts, it’s quite different from what I have so far understood them to be. So, I would center on my facts on what you, three of you, say

they are and somehow try to either fit all the other facts around these, or if they don’t fit, then I have to watch out, you know, there’s

something else, somebody saying something else.″

Id. at 1431 n.2 (quoting Lisa Chan). Ebens is considered further in subpart IV(C).

139 See, e.g., R. ARON & J. ROSNER, supra note 2, at 89 (advising on pragmatic grounds that only two people, the lawyer and the

witness, should participate in initial witness interview); Vogel, supra note 101, at 398 (arguing that interviewing witnesses in a group

is ″usually unwise″).

140 See United States v. Townsley, 843 F.2d 1070, 1086 (8th Cir. 1988) (concluding that communications were not privileged when

the lawyer tried separately to encourage several witnesses to present ″a uniform, knowingly untruthful story″); Ebens, 800 F.2d at 1431

& n.2 (holding that the trial court’s exclusion of a tape that recorded a third party’s coaching of three prosecution witnesses to resolve

conflicts in their testimony was reversible error); United States v. Gordon-Nikkar, 518 F.2d 972, 974-75 (5th Cir. 1975) (holding that

conversations between codefendants and their attorney were admissible, even if protected by the attorney-client privilege, because ″[t]he

conversations in question dealt with plans to commit perjury″).

Once trial begins, the court can order sequestration of the witnesses to avoid group preparation. See FED R. EVID. 615 (providing for

the exclusion of certain witnesses). ″The efficacy of excluding or sequestering witnesses has long been recognized as a means of

discouraging and exposing fabrication, inaccuracy, and collusion.″ FED. R. EVID. 615 advisory committee’s note.

An interesting example of the extent to which witness preparation is governed by informal understandings instead of clear rules involved

a case in which the court had ordered the witnesses to leave the courtroom and to refrain from discussing their testimony until the jury

returned its verdict. Nevertheless, during a weekend recess, defense counsel met with three defense witnesses and discussed the

testimony of a key prosecution witness. The Ohio Committee on Legal Ethics and Professional Conduct declined to render an opinion

on the ethical propriety of the defense lawyer’s conduct concluding, inter alia, that it was a question of law whether the court’s order

had been violated. Ohio State Bar Ass’n, Informal Op. 81-2 (1981) (excerpted in ABA/BNA, LAWYERS’ MANUAL ON

PROFESSIONAL CONDUCT 801:6825 (1984)). It is remarkable that it would even occur to the attorney to advise the witnesses in view

of the sequestration order. Assuming the lawyer’s good faith, one can only conclude that this form of preparation was so routine to the

defense lawyer that he did not believe that a sequestration order prohibited it.

The Supreme Court has recognized that, notwithstanding the likelihood of preparation activities occurring, a sequestration order of this

duration could not preclude conversations between a criminal defendant and counsel. See Geders v. United States, 425 U.S. 80, 87-88

(1976) (holding that preventing the defendant from consulting counsel during a seventeen-hour overnight recess during trial deprived

defendant of the right to effective assistance of counsel under the sixth amendment). But see Perry v. Leeke, 109 S. Ct. 594, 600 (1989)

(declining to apply Geders to a brief recess between direct examination and cross-examination).

141 See FED. R. EVID. 602.

142 See State ex rel. Collins v. Superior Court, 132 Ariz. 180, 183-84, 644 P.2d 1266, 1269-71 (1982) (en banc) (holding that

post-hypnotic testimony is inadmissible because hypnosis is too suggestive and cross-examination is difficult). A dissenter suggested,

however, that if testimony is to be excluded on these grounds, then courts would not allow lawyers to talk to witnesses before trial. See

id. at 191, 644 P.2d at 1277. See generally Beaver, Memory Restored or Confabulated by Hypnosis -- Is It Competent?, 6 U. PUGET
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preparation can also suggest information that a witness then adopts as ″personal knowledge.″ Providing information in this

manner -- educating the witness -- can alter testimony by demonstrating contradictions or unduly increase witness certainty

by supplying corroboration. Similarly, courts prohibit hearsay 144 because the witness lacks personal knowledge of the truth

of matters asserted by an out-of-court declarant. 145 Information obtained solely from counsel during preparation --

information not within the witness’s personal knowledge -- is also hearsay.

The competence and hearsay rules serve as minimum protections against attempts to educate witnesses. However, both

rules require objections raised at trial, and the ability to raise them successfully requires [*308] that the objector know that

the witness has been educated. Witness education may not be obvious to an opposing attorney, and subtly prepared

witnesses may not realize that their observations have been expanded during discussions with counsel.

4. Factual Details: Cross-Examination. -- The most basic function of witness preparation is to elicit in detail what the

witness knows. Eliciting detailed information is necessary if lawyers are to satisfy their ethical obligations to be fully

familiar with the case and to present the case persuasively. 146 Unlike providing factual context, eliciting factual details

results in testimony that is likely to be the witness’s own. The policy problem is not whether the preparation has added to

the witness’s knowledge, but whether suggestive questions have distorted existing perceptions. The legal issue is not

whether the lawyer should interrogate the witness during preparation, but the manner in which the interrogation should be

conducted.

The most troubling questioning technique is leading the witness to particular recollections -- ″The light was green, wasn’t

it?″ -- or to particular interpretations -- ″The letter was a firm offer, wasn’t it?″ One writer, for example, suggests that it

is improper to tell a witness what to say, but nevertheless recommends astonishingly leading questions -- ″’Was Jones going

north; or wasn’t it true that he was traveling south?’″ 147 Other commentators describe ″subtle and indirect″ techniques ″that

investigators employ to influence witnesses.″ 148 A study of adversarial behavior in law students identified about

twenty-five different coercive, deceptive, or manipulative interrogation techniques. 149 These techniques are often,

unfortunately, effective. Psychologists have demonstrated that leading questions not only give the witness conscious clues

to shaping the testimony, but can also influence the testimony in such a way that the witness has no sense of lacking candor.
150

There is no simple method for combatting suggestive questioning during witness preparation. Courts must rely principally

on cross-examination and impeachment as the instruments of truth in the adversary system. In theory, no matter how biased

SOUND L. REV. 155, 155-204 (1983) (arguing that previously hypnotized witnesses are incompetent to testify concerning matters

discussed under hypnosis).

143 See generally Christiansen, The Testimony of Child Witnesses: Fact, Fantasy, and the Influence of Pretrial Interviews, 62 WASH.

L. REV. 705, 707-21 (1987) (noting that ″a young child is, in certain respects, more vulnerable to suggestion than an adult and more liable

to confuse memory of fact with memory of fantasy″ and arguing that judges should review the effects of child-witness interviewing and

preparation procedures in evaluating the reliability of the evidence). However, some have argued that the suggestibility of children is

overstated relative to the suggestibility of adults. See Ingulli, Trial by Jury: Reflections on Witness Credibility, Expert Testimony, and

Recantation, 20 VAL. U.L. REV. 145, 164-65 (1986) (maintaining that ″[r]ecent studies show that children’s memories are quite good,

and that children may not be any more ’suggestible’ than adults, at least under certain circumstances″ (footnote omitted)).

144 See FED. R. EVID. 802; see also FED. R. EVID. 801(c) (defining hearsay as ″a statement, other than one made by the declarant

while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted″).

145 See C. MCCORMICK, MCCORMICK ON EVIDENCE § 245, at 726-29 (3d ed. 1984).

146 See supra section II(B)(1).

147 Vogel, supra note 101, at 397.

148 R. HAYDOCK, D. HERR & J. STEMPEL, FUNDAMENTALS OF PRETRIAL LITIGATION 49 (1985). But see Rieger,

Dombroff on Unfair Tactics (Book Review), 69 MINN. L. REV. 1430, 1439 (1985) (criticizing legal ″gamesmanship″ as sometimes

leading to bad advice and ethical problems).

149 See Stark, supra note 4, at 411-13.

150 See infra subpart III(A).
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the witness, incomplete the testimony, or false the story, cross-examination and impeachment will reveal [*309] motives,

fill in gaps, and expose falsehoods. 151 The Supreme Court has recently reaffirmed its faith in cross-examination: ″Skillful

cross-examination could develop a record which the prosecutor in closing argument might well exploit by raising questions

as to the defendant’s credibility, if it developed that defense counsel had in fact coached the witness as to how to respond

on the remaining direct examination and on cross-examination.″ 152

Whether cross-examination deserves the praise heaped upon it or the faith placed in it is an open question. For every tale

of a brilliant, slashing ″but for which the case would have surely been lost″ cross-examination, there are hundreds of

cross-examinations that are barely serviceable. Judge Frank has said that a ″cool, steady liar who happens not to be open

to contradiction will baffle the most skillful cross-examiner in the absence of accidents, which are not so common in

practice as persons who take their notions on the subject from anecdotes or fiction would suppose.″ 153

Even assuming that a massive program of continuing legal education could improve the lack-luster cross-examination skills

of most lawyers, objectively false but subjectively true testimony would still be a problem. This problem involves a witness

whose accurate memory of an event has been altered unintentionally during the course of witness preparation by the witness

or, possibly, by the lawyer. In the absence of demonstrably more reliable evidence to the contrary, opposing lawyers will

remain unable to discredit such testimony because the witness sincerely believes the testimony is true. 154 In the absence

of directly contradictory evidence, cross-examination is effective, it is said, because the witness’s [*310] demeanor will

expose any falsehoods during hostile interrogation. Unfortunately, however, evaluating the truthful or untruthful demeanor

of a witness may be extremely difficult. Judge Duniway has observed:

I am convinced, both from experience as a trial lawyer and from experience as an appellate judge, that much that is thought

and said about the trier of fact as a lie detector is myth or folklore. . . . [I]t is not unusual for an accomplished liar to fool

a jury (or even, heaven forbid, a trial judge) into believing him because his demeanor is so convincing.

. . . .

Conversely, many trial lawyers, and some trial judges, will admit that the demeanor of a perfectly honest but

unsophisticated or timid witness may be -- or can be made by an astute cross-examiner to be -- such that he will be thought

by the jury or the judge to be a liar. 155

151 See, e.g., Perry v. Leeke, 109 S. Ct. 594, 601 n.7 (1989) (quoting United States v. DiLapi, 651 F.2d 140, 149-51 (2d Cir. 1981)

and emphasizing the importance of cross-examination as a ″tool for ferreting out truth″); United States v. Nobles, 422 U.S. 225, 230-32

(1975) (noting the effectiveness of compulsory process as an aid to a complete development of all facts); L. STRYKER, THE ART OF

ADVOCACY 85 (1954) (asserting that ″there is no better laboratory for the dissection of human character and motives″ than a trial);

5 J. WIGMORE, EVIDENCE § 1367, at 32 (J. Chadbourn rev. ed. 1974) (concluding that cross-examination is ″the greatest legal engine

ever invented for the discovery of truth″); Gardner, The Memory of Witnesses, 18 CORNELL L.Q. 391, 402-03 (1933) (noting that

″[c]ross-examination offers an often-ignored opportunity to discover the effect of suggestion″).

152 Geders v. United States, 425 U.S. 80, 89-90 (1976); see also United States v. Ebens, 800 F.2d 1422, 1430-31 (6th Cir. 1986)

(holding that a defendant is entitled to use a transcript of coaching discussions in cross-examination).

153 Frank, ″Short of Sickness and Death″: A Study of Moral Responsibility in Legal Criticism, 26 N.Y.U. L. REV. 545, 559 (1951);

see Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074, 1084-85 (9th Cir. 1977) (Duniway, J., concurring and dissenting). The classic

example of the ″cross-examiner-as-superman″ genre is Irving Younger’s lecture on cross-examination. See Younger, supra note 72, at

534.

154 See Damaska, Presentation of Evidence and Factfinding Precision, 123 U. PA. L. REV. 1083, 1094 (1975); see also J. FRANK,

COURTS ON TRIAL 86 (1950) (remarking that by ″[t]elling and retelling it to the lawyer, [the witness] will honestly believe that his

story . . . is true″).

155 Penasquitos Village, 565 F.2d at 1084-85 (Duniway, J., concurring and dissenting). Despairing of cross-examination as an accurate

means for eliciting the truth, Judge Frank relied on the indefinable sense of a witness’s credibility that a judge and jury receive from the

witness’s behavior and demeanor. See J. FRANK, supra note 154, at 20-21; see also L. STRYKER, supra note 151, at 87, 99 (describing

the effects of the demeanor and appearance of witnesses); Frank, supra note 153, at 559-61 (noting that commentators agree that it is

impossible to formulate systematic rules to aid trial judges in assessing a witness’s credibility).
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Judge Weinstein adds that demeanor is even less probative when a lawyer has prepared the witness for testimony. 156

Recognizing this fact, practical guides to witness preparation usually contain a whole host of suggestions for improving

demeanor to avoid the appearance of untruthfulness. 157

Cross-examination also has some discouraging side effects. Impeaching a witness in cross-examination typically involves

drawing attention to inconsistencies in progressive tellings of the same story or to details that were omitted from earlier

statements but were later recalled. As explained previously, careful preparation can avoid insignificant or illusory

inconsistencies. By expecting entirely unrealistic completeness and consistency in a witness’s perception, memory, and

recitation, the legal system values the well-rehearsed witness, though not one with ″the rehearsed look,″ 158 more highly

than the less polished but more spontaneous witness. Obviously, inconsistency can denote uncertainty or [*311] fabrication.

Perfect consistency, however, is also a sign of perjury. 159 Consequently, a good cross-examiner can depict a witness’s

consistency or inconsistency as evidence of unreliability. Therefore, to the extent that cross-examination is effective in

raising doubts about a witness’s credibility, it is equally effective in discrediting both honest and dishonest witnesses. 160

The debate over the effectiveness of cross-examination as a remedy for improper witness preparation is exemplified in the

Supreme Court’s recent treatment of a criminal defendant’s right to consult with counsel during trial. The majority

permitted limitations on such conferences during the defendant’s testimony, endorsing the view that truth seeking is best

served by not giving a witness the ″opportunity to regroup and regain a poise and sense of strategy that the unaided witness

would not possess.″ 161 The dissent took issue -- quite rightly, in view of the foregoing discussion -- with the notion that

″the punch-drunk witness . . . contributes to the search for the truth.″ 162 Like Judge Duniway, Professor Langbein

concludes that the efficacy of cross-examination is ″nothing more than an article of faith.″ 163 This assessment is accurate.

While the adversary system touts the effectiveness of cross-examination for revealing the truth, there is little empirical

support for this conclusion. As a result, witness preparation that consists of reviewing factual details presents a particularly

troublesome dilemma. More than discussing factual or legal context, this type of preparation is a core pretrial activity, yet

it can have subtle and highly deleterious effects on the accuracy of testimony.

5. Privileged Documents: Fairness and Waiver. -- For several reasons a lawyer may want to use work-product documents

to prepare a witness. Setting out in a letter or memorandum the important points of a case, its problem areas, and the

156 See Weinstein, Probative Force of Hearsay, 46 IOWA L. REV. 331, 334 n.20 (1961); see also supra section II(B)(1) (discussing

″the thin line between adopting a new personality and adopting new facts″).

157 See, e.g., M. JOX, LAWYER’S CONCISE GUIDE TO TRIAL PROCEDURE 10-12 (1965) (discussing the attorney’s final

interview with clients and witnesses, in which he informs them of the procedures followed when testifying in court); R. KEETON,

TRIAL TACTICS AND METHODS 25-36 (6th printing 1954) (analyzing the various approaches one could take when preparing

witnesses, including dress and nervousness); McElhaney, supra note 13, at 80-82 (discussing witness preparation in areas of dress,

demeanor, and speech).

158 J. SONSTENG, supra note 95, at 214 (emphasis added).

159 See Marshall, Marquis & Oskamp, Comment: Effects of Kind of Question and Atmosphere of Interrogation on Accuracy and

Completeness of Testimony, 84 HARV. L. REV. 1620, 1637 (1971); Vogel, supra note 101, at 398. A good example of perfected testimony

occurred in the Triangle Shirtwaist Company case, in which the defense lawyer, by having a prosecution witness repeat her story three

times almost verbatim, raised the inference that the opposing lawyer had coached the witness. See F. WELLMAN, THE ART OF

CROSS-EXAMINATION 69-72 (4th ed. 1936); Landsman, Reforming Adversary Procedure: A Proposal Concerning the Psychology of

Memory and the Testimony of Disinterested Witnesses, 45 U. PITT. L. REV. 547, 547-48 (1984).

160 See Frankel, supra note 129, at 1039. A cross-examiner who knows that a witness is telling the truth, however, is not ethically

permitted to impeach the witness. See ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE

Standard 3-5.7(b) (1982) (prosecution function); id. Standard 4-7.6(b) (defense function); Saltzburg, supra note 11, at 675-76.

161 Perry v. Leeke, 109 S. Ct. 594, 601 (1989).

162 Id. at 606 (Marshall, J. dissenting).

163 Langbein, supra note 83, at 833 n.31.
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approach to proof can be a fast, convenient, [*312] and inexpensive way to prepare a witness. 164 Similarly, it is often

efficient and effective to use a deposition digest or edited transcript to inform a witness of the testimony of others. 165 One

practitioner recommends providing a witness with a written summary, based on discussions with the witness, of the

expected testimony. 166 Other work-product material might include compilations of data or chronologies of important

events. The attorney-client privilege can be implicated if the lawyer reviews with the client-witness written communications

that relate to the subject matter of the testimony. 167

The law is reasonably clear that mere review of privileged material by someone who later becomes a witness does not

waive either privilege. 168 Direct use of the privileged material, however, or placing that material into issue, does constitute

a waiver. 169 In United States v. Nobles, 170 the defendant sought to call to the stand a defense investigator to impeach the

testimony of two eyewitnesses. The investigator would have testified, based on the notes of his conversation with the

prosecution witnesses, that both were very uncertain of their observations when they originally spoke with the investigator.
171 The Supreme Court, reasoning that the proposed ″testimonial use″ of the investigator’s interview notes would have

waived any privilege attaching to them, upheld the district court’s refusal to permit the investigator to testify without

disclosing the [*313] notes. 172

Witness preparation seems to fall between mere review and testimonial use. It is more influential than review, but it is not

testimonial because the witness does not testify about the work product. Thus, the courts usually require disclosure of

work-product materials given to experts, using a range of legal theories. 173 However, several courts have refused to require

164 See Marcus, supra note 57, at 1613-14.

165 See Boring v. Keller, 97 F.R.D. 404, 405-06 (D. Colo. 1983).

166 See Summit, supra note 13, at 503. Since the summary is based on thorough interrogation of the witness, the summarized testimony

is not a created story but an aid to witness preparation. This technique, however, may create in the witness unjustified certainty based

on the written responses. See infra text accompanying notes 134-152.

167 See, e.g., S & A Painting Co. v. O.W.B. Corp., 103 F.R.D. 407, 408-09 (W.D. Pa. 1984) (holding that party’s use of notes to refresh

memory during deposition constitutes waiver of attorney-client privilege for the portion of the notes consulted); Leucadia, Inc. v.

Reliance Ins. Co., 101 F.R.D. 674, 677-78 (S.D.N.Y. 1983) (concluding that merely inspecting documents in preparation for deposition

would not waive attorney-client privilege); Jos. Schlitz Brewing Co. v. Muller & Phipps (Haw.), Ltd., 85 F.R.D. 118, 119-20 (W.D. Mo.

1980) (concluding that witness’s looking at documents to prepare for deposition does not waive attorney-client privilege if testimony

does not appear to rely on the documents).

As a general rule, attorney-client correspondence, especially from the client, presents little danger of distorting testimony when it reflects

the client’s own roughly contemporaneous impressions. Cf. id. at 120 n.2 (remarking that there is a greater danger of inaccurate testimony

if the witness does not review correspondence before testifying).

168 See E. CLEARY, supra note 52, § 93, at 224 n.5 (noting that it is generally agreed that a party-client’s taking the stand as a witness

does not constitute a waiver of the lawyer-client privilege for secrecy of communications).

169 See id. § 93, at 224 (noting that if the party-client introduces a part of the correspondence, production of the rest may be demanded).

170 422 U.S. 225 (1975).

171 See id. at 227-29. This attempted use of the investigator’s testimony would have provided an excellent remedy for reducing the

effectiveness of the prosecution’s witnesses. The defense attempted to establish that the witnesses’ subsequent conversations with the

prosecutor increased certainty and perhaps distorted recollection.

172 Id. at 239. This case involved the work product of the investigator, who was the defendant’s agent. The notes, thoughts, or mental

impressions of a lawyer were not at issue. See id. at 238-39.

173 See, e.g., Boring v. Keller, 97 F.R.D. 404, 407-08 (D. Colo. 1983) (holding work product discoverable under rule 26(b)(4) but not

under rule 612); United States v. Internation Business Machs. Corp., 72 F.R.D. 78, 82 (D.C.N.Y. 1976) (requiring a plaintiff to produce

documents that were considered by its expert witnesses ″in arriving at opinions and conclusions to which they will testify during trial

except to the extent that such documents contain information generated by the expert″).
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witnesses -- both clients and third-party witnesses -- to reveal what documents they reviewed or what discussions took place

between them and counsel in preparation for testimony. 174

The use of privileged documents to prepare a witness raises several fairness problems. A lawyer can educate the witness

with documents that the opponent is unaware of or unable to use for cross-examination. 175 An attorney can influence

testimony by creating recollection or instilling unjustified certainty. 176 Lawyers can also use partial disclosure -- make

″strategic″ use -- of privileged documents to limit or distort the opponent’s understanding of the case. 177 In each instance,

the opponent has no access to the materials that constitute some of the basis for the witness’s testimony. The difficulties

are not unique to privileged documents; in a sense, the whole witness-preparation process involves influences on testimony.

Documents, however, can be uniquely influential on a witness’s testimony. 178

Professor Marcus has proposed a fairness test for disclosure of privileged documents used in witness preparation. 179 He

recommends that courts appropriate the test used for discovery of material covered by Federal Rule of Criminal Procedure

6(e), which prohibits disclosure of ″matters occurring before the grand jury.″ 180 Grand jury secrecy is jealously guarded.

To obtain disclosure, the person seeking grand jury materials [*314] must make a strong showing of ″particularized need.″
181 Under Marcus’s proposal, the appropriate inquiry would ask whether the use of the privileged document limited unfairly

the ability of the opposing lawyer to cross-examine or whether the use was an abusive method for immunizing preparation

from scrutiny. 182 Application of this standard to witness preparation involving otherwise privileged documents seems an

eminently sensible suggestion. Moreover, it takes law that pulls in two directions -- privilege and waiver -- explicitly

recognizes the conflict and directly balances the competing concerns under the single, fundamental criterion of fairness.

6. Discoverable Documents: Recollection Refreshed. -- Practitioners universally recommend that before taking the stand,

witnesses review any non-privileged documents that are important to the case. 183 Documents are usually very important

in cases of any complexity. Careful review of important documents is crucial for the development of the facts by all parties

and by the tribunal. Procedurally, because each document can be lengthy, review while a witness testifies is impractical.

Moreover, documents often contain subtleties that a brief reading or review will miss. An unprepared witness is left open

to inaccurate suggestion from a cross-examiner.

Pretrial document review is also substantively important. Documents are often meaningful only in the context of other

documents and other testimony. The history of a letter or subsequent correspondence can explain an ambiguous reference,

alter its meaning, or indicate that a proposal was later discarded. In context, an apparently important and damaging letter

may turn out to be insignificant or even helpful. Written material can also simply be wrong. It is as subject to error as oral

testimony, but because fact finders give great credence to written materials, the testifying witness must be in a position to

174 See supra notes 49-70 and accompanying text.

175 This problem is Professor Marcus’s principal concern. See Marcus, supra note 57, at 1647.

176 See id. at 1644.

177 See Privileged Communications, supra note 75, at 1632-35; see also Marshall v. United States Postal Serv., 88 F.R.D. 348, 350-51

(D.D.C. 1980) (discussing the full disclosure rule, which prevents litigants from disclosing only self-serving portions of privileged

communications).

178 See text accompanying notes 183-185.

179 See Marcus, supra note 57, at 1647-48.

180 FED. R. CRIM. P. 6(e)(2).

181 See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218-24 (1979); United States v. Proctor & Gamble Co., 356 U.S.

677, 683 (1958).

182 See Marcus, supra note 57, at 1654-55.

183 See, e.g., G. BELLOW & B. MOULTON, supra note 13, at 233; J. KESTLER, supra note 3, § 9.19, at 336.
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explain any such errors or be prepared to support a different story. 184 The Third Circuit has noted that unless a witness

has reviewed documents prior to a deposition, ″neither plaintiff nor defendant [will] realize the full benefit of a

well-prepared deponent’s testimony.″ 185

[*315] Many lawyers, after initial consultation with all potential witnesses and other preparatory activities, collect and

organize the important documents for further review with each witness. Although the lawyer can use mechanical selection

criteria, such as all documents that contain the witness’s name, it is usually more effective for the lawyer to choose

documents based on an analysis of the entire case. 186 The selection of documents for review by a witness, therefore,

involves some of the most important and detailed judgments that lawyers make in preparing for trial. 187
″In cases that

involve reams of documents and extensive documentary discovery, the selection and compilation of documents is often

more important than legal research.″ 188 By gathering together, selecting, and organizing documents for witnesses to review,

the lawyer makes choices between the relevant and irrelevant, the important and unimportant, the sensitive and innocuous.
189 The documents selected for review also reflect the lawyer’s efforts to gather other information about the case, including

facts obtained from the client. 190 Ultimately, they reveal the lawyer’s assessment of the strengths and weaknesses of the

case and the strategy for handling both.

The collection of these documents implicates the core work-product privilege for lawyers’ mental impressions and thought

processes, 191 even though each individual document is discoverable. Disclosure of such collections would result in all the

evils that Hickman sought to avoid: it would discourage thorough preparation because lawyers would fear disclosure of

strategies, and it would encourage the use of ″sharp practices″ intended to mislead an opponent. 192 Protection of this work

product prevents one party from capitalizing on another’s intelligence and avoids the possibility of the lawyer’s becoming

a witness if preparation becomes a substantive issue in the case. Courts have uniformly recognized that the [*316] selection

process constitutes core work product. 193 Courts, therefore, cannot compel lawyers to reveal the methods they employed

to select materials for witness preparation.

Courts should also protect from discovery the collection of documents itself. Disclosure of the compilation implicitly

reveals the thought processes of the attorney who gathered the documents. Until recently, most practitioners believed that

184 See J. JEANS, supra note 49, § 5.15, at 298.

185 Sporck v. Peil, 759 F.2d 312, 317 (3d Cir.), cert. denied, 474 U.S. 903 (1985). The court’s logic in this sentence is circular, but

the point -- that preparation has significant benefits -- is well taken.

186 See J. KESTLER, supra note 3, § 9.19, at 336; Parnell, supra note 44, at 55.

187 See Shelton v. American Motors Corp., 805 F.2d 1323, 1329 (8th Cir. 1986).

188 Id.

189 See id.

190 For example, Colonel North’s binders probably contained not only notes that he prepared himself but also a selection of the many

documents supplied to him by the committees, and perhaps some other materials. North’s lawyers presumably prepared these notebooks

based on conversations with their client, their own evaluation of the available documents, and other preparatory activities.

191 See Hickman v. Taylor, 329 U.S. 495, 510-11 (1937); see also Note, Work Product Protection for Compilations of Nonparty

Documents: A Proposed Analysis, 66 VA. L. REV. 1323, 1340 (1980) (arguing that an attorney’s compilations of documents in

preparation for litigation should receive work-product protection ″if they emerge from a selection and arrangement process requiring

significant effort on the part of an attorney and resulting in a product of a value greater than that of the documents themselves″).

192 One example is a lawyer’s collection of documents that contains irrelevant and unhelpful materials calculated to confuse and

mislead opposing counsel. See Hickman, 329 U.S. at 511.

193 See Sporck v. Peil, 759 F.2d 312, 315-17 (3d Cir.), cert. denied, 474 U.S. 903 (1985); N.F.A. Corp. v. Riverview Narrow Fabrics,

Inc., 117 F.R.D. 83, 85-86 (M.D.N.C. 1987); Jaroslawicz v. Engelhard Corp., 115 F.R.D. 515, 517 (D.N.J. 1987); Aguinaga v. John

Morrell & Co., 112 F.R.D. 671, 683-84 (D. Kan. 1986); Omaha Pub. Power Dist. v. Foster Wheeler Energy Corp. 109 F.R.D. 615, 616

(D. Neb. 1986); James Julian, Inc. v. Raytheon Co., 93 F.R.D. 138, 144 (D. Del. 1982); Berkey Photo, Inc. v. Eastman Kodak Co., 74

F.R.D. 613, 616 (S.D.N.Y. 1977). But see Sporck, 759 F.2d at 319-20 (Seitz, J., dissenting) (arguing that the possibility of extrapolation

from the documents used to prepare a witness to an attorney’s litigation strategy is too remote to deserve protection).
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the collection was protected from disclosure, 194 probably because general waiver rules do not compel disclosure of these

preparatory collections under the ″mere review″ rationale. 195 However, several courts have found waiver through the

operation of Federal Rule of Evidence 612, which requires disclosure of material used either before or during testimony

to refresh a witness’s recollection. 196 A witness’s review of a document or collection of documents during preparation

raises the familiar problem of distinguishing between education of the witness and distortion of the witness’s memory. Rule

612 provides the cross-examiner with the opportunity to test the accuracy of the witness’s refreshed memory and to assess

the writing’s capacity to refresh the witness’s memory. 197

The seminal case finding waiver on this theory is Berkey Photo v. [*317] Eastman Kodak. 198 In Berkey, Kodak’s counsel

prepared notebooks containing important background documents and gave these notebooks to Kodak’s expert economics

witnesses. Berkey’s counsel requested copies of the notebooks. Before the enactment of the federal rules, experience with

access to preparatory materials was mixed, reflecting the uncertain status of before-testimony refreshment of memory under

the common law. Two courts had ordered production, 199 one had refused, 200 and one had hedged. 201 These cases provide

little guidance because each involved fact situations significantly different from the others and from Berkey. The Berkey

court issued a prospective holding, concluding that protection of such materials would be waived if they were used to

prepare witnesses for trial. 202 Judge Frankel indicated that any collection of writings having an impact on the testimony

of a witness triggers rule 612 and that rule 612 requires disclosure, even though the collection constitutes core work

194 See, e.g., Herndon & Karl, supra note 12, at 140 (concluding a demonstration preparation session with: ″Leave your witness

preparation books with me″); see also Cambridge Indus. Prods. v. Metal Works, Ltd., Dornach, 4 Fed. R. Evid. Serv. (Callaghan) 835,

837 (D. Mass. 1979) (noting that the average practicing attorney could not have anticipated the invocation of rule 612 to material

otherwise protected by the work-product privilege).

195 See text accompanying note 168.

196 Federal Rule of Evidence 612 reads in pertinent part:

[I]f a witness uses a writing to refresh memory for the purpose of testifying, either --

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have

the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which

relate to the testimony of the witness.

FED. R. EVID. 612.

197 See E. CLEARY, supra note 52, § 9, at 20 (noting that disclosure permits an opponent to test the claim that a witness’s memory

has been revived and to search for inconsistencies between the document and the testimony); Foster, The Jencks Act -- Rule 26.2 -- Rule

612 Interface -- ″Confusion Worse Confounded,″ 34 OKLA. L. REV. 679, 718-19 (1981) (explaining that disclosure and the opportunity

to cross-examine provide procedural safeguards). A jury might be equally suspicious of something that is too direct -- a note from the

lawyer to the witness in an auto-accident case saying, ″Remember that the light was green″ -- or too indirect -- a letter from the witness’s

mother that reminds him of the prime interest rate on April 1, 1978.

198 74 F.R.D. 613 (S.D.N.Y. 1977).

199 See Pearl Brewing Co. v. Jos. Schlitz Brewing Co., 415 F. Supp. 1122, 1140 (S.D. Tex. 1976) (ordering production of trial expert’s

technical documentation pertaining to computer systems); Bailey v. Meister Brau, Inc., 57 F.R.D. 11, 13 (N.D. Ill. 1972) (finding waiver

of work-product and attorney-client privileges based on use of documents during deposition to refresh witness’s recollection).

200 See La Chemise LaCoste v. Alligator Co., 60 F.R.D. 164, 168-69 (D. Del. 1973) (holding that opposing counsel does not have an

absolute right to inspect privileged documents used to prepare a witness before a deposition and limiting Bailey to documents used to

refresh a witness’s recollection during testimony at the deposition).

201 See United States v. Wright, 489 F.2d 1181, 1189 (D.C. Cir. 1973) (finding a lack of evidence that witness actually used documents

for refreshment and declining to reach the issue of whether documents used to refresh witness’s memory before testifying must be

disclosed to opposing counsel).

202 Berkey, 74 F.R.D. at 617.
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product. 203 Judge Frankel was disturbed by the potential for a lawyer to ″prepare -- and thus, very possibly, . . . influence

and shape -- testimony,″ without providing the opponent an opportunity to examine the preparatory materials. 204

Immediately after Berkey, a series of opinions followed Judge Frankel’s reasoning. In James Julian, Inc. v. Raytheon Co.,
205 officers and employees of James Julian reviewed a lawyer-prepared binder containing selected documents that the

company had produced or was willing to produce. 206 The district court held that rule 612(2) effected a waiver and [*318]

ordered the lawyers to produce the binder in its entirety. 207 James Julian and cases like it typically rely on an expansive

view of the need to cross-examine; they also emphasize accurate fact finding as a trial’s overriding goal. Some of the cases

also focus on the possibility that lawyers preparing witnesses may exploit the secrecy of witness preparation by influencing

the testimony. 208

As attractive as the Berkey waiver theory may appear, rule 612 is actually a poor candidate for a general waiver rule. The

language of the rule is silent on its relation to privilege, and the rule’s history lends no support to an expansive reading.

The common-law rule was unclear on the status of refreshing the memory before trial. Usually, there was no absolute

entitlement to such materials, although they might be obtained in the trial court’s discretion. 209 A considerable body of

opinion had criticized the common-law distinction between at trial and before trial because it was arbitrary and capable of

producing bizarre results. 210 Accepting these criticisms, the Advisory Committee included access to writings used ″before

testifying″ in rule 612, but added the caveat that disclosure should occur only ″if the court in its discretion determines it

203 Id. at 615-16.

204 Id. at 616; see also Wheeling-Pittsburgh Steel Corp. v. Underwriters Laboratories, Inc., 81 F.R.D. 8, 10 (N.D. Ill. 1978) (holding

that use of privileged documents to refresh a witness’s recollection prior to testimony serves as an effective waiver of the privilege);

Bailey v. Meister Brau, Inc., 57 F.R.D. 11, 13 (N.D. Ill. 1972) (concluding that use of work-product documents to refresh a witness’s

recollection constitutes a waiver of the work-product doctrine).

205 93 F.R.D. 138 (D. Del. 1982).

206 Id. at 144.

207 Id. at 144-45; see Fauteck v. Montgomery Ward & Co., 91 F.R.D. 393, 398 (N.D. Ill. 1980); R. J. Herely & Son v. Stotler & Co.,

87 F.R.D. 358, 359 (N.D. Ill. 1980); Cambridge Indus. Prods. v. Metal Works, Ltd., Dornach, 4 Fed. R. Evid. Serv. 835, 837-38 (D. Mass.

1979); Wheeling-Pittsburgh, 81 F.R.D. at 11; Prucha v. M & N Modern Hydraulic Press Co., 76 F.R.D. 207, 209-10 (W.D. Wis. 1977).

208 See Boring v. Keller, 97 F.R.D. 404, 407 (D. Colo. 1983) (holding use of attorney’s opinion in formulating expert opinion waives

privilege over attorney’s opinion); James Julian, Inc., v. Raytheon Co., 93 F.R.D. 138, 146 (D. Del. 1982) (finding that when counsel

makes the ″decision to educate witnesses,″ the other side should have the benefit of disclosure). One of Judge Frankel’s reasons for

granting a prospective holding in Berkey was the lack of an intention to exploit secrecy. See Berkey, 74 F.R.D. at 617.

209 See Needelman v. United States, 261 F.2d 802, 806-07 (5th Cir. 1958), cert. dismissed, 362 U.S. 600 (1960); see also FED. R.

EVID. 612 advisory committee’s note (explaining that the judge may have discretion in the matter, even though there is no entitlement

to access); Foster, supra note 197, at 719 & n.166 (criticizing the suggestion that the rule of entitlement should be extended to all

materials used to refresh a witness’s memory either before or during trial).

210 See, e.g., People v. Scott, 29 Ill. 2d 97, 108-12, 193 N.E.2d 814, 820-22 (1963) (holding that there is no substantial or logical

difference between the witness’s use of documents to refresh recollection prior to testimony and the same use during testimony, because

″the opportunity for mischief or error is equally present regardless of where or when the inspection of the documents occurs″); State v.

Hunt, 25 N.J. 514, 521-29, 138 A.2d 1, 5-10 (1958) (citing State v. Mucci, 25 N.J. 423, 136 A.2d 761 (1957), as ″unequivocally

reject[ing] any distinction″ between refreshing recollection before trial and refreshing it at trial and quoting Mucci for the proposition

that ″’the one case is as compelling in reason and logic as the other,’″ id. at 436, 136 A.2d at 767); State v. Mucci, 25 N.J. 423, 430-38,

136 A.2d 761, 766-70 (1957) (concluding that the rule that applies to writings used by the witness before trial should be the same as

the rule that applies to writings used by the witness on the stand and holding that the refusal of the trial court to allow inspection by

opposing counsel of the documents was reversible error); State v. Deslovers, 40 R.I. 89, 104-06, 100 A. 64, 69-70 (1917) (holding that

the trial court erred in refusing to permit opposing counsel to examine a record used to refresh the witness’s memory the morning of

testimony).
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is necessary in the interests of justice.″ 211 The Advisory Committee specifically [*319] noted that the rule was worded

″to safeguard against using the rule as a pretext for wholesale exploration of an opposing party’s files.″ 212

The House was more cautious than the Advisory Committee. Concerned over the Advisory Committee’s suggestion that

the rule ″could result in fishing expeditions among a multitude of papers which a witness may have used in preparing for

trial,″ 213 the House went even further to protect privileges. The House Committee’s report said: ″The Committee intends

that nothing in the Rule be construed as barring the assertion of a privilege with respect to writings used by a witness to

refresh his memory.″ 214 As the House Committee intended, rule 612 is structurally subject to rule 501, which recognizes

the common-law privileges. 215

Invocation of rule 612 requires the establishment of several foundational facts involving the witness whose memory is

being refreshed; these required foundational findings are highly unsuited to Berkey’s waiver theory. The questioner must

establish loss of memory on the part of the witness, the use of a writing by a witness to refresh that memory, the actual

refreshing of the witness’s memory, and an intention by the witness to use the material for the purpose of testifying. If

refreshing the memory occurred in the pretrial stage, the questioner must also show that disclosure is necessary in the

interests of justice. 216 The very existence of formal prerequisites to disclosure makes the application of rule 612 awkward

during discovery, which is intended to function without judicial involvement. The requirement that disclosure be necessary

in the interests of justice is particularly troubling because it makes an individualized judicial determination unavoidable.

Routine disclosures, therefore, are impractical at the pretrial stage, which is the time when access to the preparatory

material would be most useful. 217 The text of [*320] the rule supports this interpretation, because the required disclosure

is to take place ″at the hearing″ and is for the purpose of cross-examination. Some courts have concluded that rule 612

simply does not apply to deposition testimony, 218 but most courts have reached the opposite conclusion. 219

As experience with this issue has increased, courts have become increasingly concerned that decisions requiring disclosure

were undervaluing and undermining work-product protection and that rule 612 was carrying more weight as a discovery

tool than it was meant to bear. 220 Several courts have simply struck a different balance among the rule 612 foundational

211 FED. R. EVID. 612 advisory committee’s note; see also Wheeling-Pittsburgh, 81 F.R.D. at 10 (characterizing rule 612’s ″departure

from previous practice″ as ″innovative″); Prucha, 76 F.R.D. at 209 (mentioning the ″increasing public interest in full disclosure″ as one

rationale for rule 612); Foster, supra note 197, at 719-21 & n.166 (emphasizing the proviso on refreshing recollection before testifying).

212 FED. R. EVID. 612 advisory committee’s note.

213 Id.

214 H.R. REP. NO. 650, 93d Cong., 1st Sess. 13 (1973), reprinted in 1974 U.S. CODE CONG. & ADMIN. NEWS 7075, 7086; see

also 120 CONG. REC. 2382 (1974) (noting that ″we come back to the fact that [rule 612] does not wipe out the other sections of the

law, or the law as it exists regarding the privilege of attorney-client relationships, or their work products″) (remarks of Rep. Hungate).

215 See G. WEISSENBERGER, FEDERAL EVIDENCE, § 612.6, at 271 (1987).

216 See FED. R. EVID. 612.

217 Access to document collections is particularly useful to an opponent before trial for two reasons. First, generalized probing about

preparation is impractical in the trial setting. It does not lend itself to a controlled, directed cross-examination, and it is unlikely to be

tolerated by a judge. Second, much of the information to be gleaned -- for example, the opponent’s evaluation of the strengths and

weaknesses of the case -- is especially valuable during trial preparation and discovery, both of which occur before the trial begins.

218 See, e.g., Omaha Pub. Power Dist. v. Foster Wheller Corp., 109 F.R.D. 615, 616-17 (D. Neb. 1986) (holding that rule 612 does

not apply to discovery, but permitting opposing counsel to ask the witness to identify any documents that aided witness’s preparation).

219 See, e.g., Sporck v. Peil, 759 F.2d 312, 318 (3d Cir. 1985); Derderian v. Polaroid Corp., 121 F.R.D. 13, 15 (D. Mass. 1988); James

Julian, Inc. v. Raytheon Co., 93 F.R.D. 138, 144-46 (D. Del. 1982); Prucha v. MPN Modern Hydraulic Press Co., 76 F.R.D. 207, 209

(W.D. Wisc. 1977).

220 See Aguinaga v. John Morrell & Co., 112 F.R.D. 671, 683 (D. Kan. 1986) (concluding that rule 612 ″is a rule of evidence, not

a rule of discovery″).
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criteria, still accepting the premise that rule 612 overcomes the privilege. 221 Other courts have subjected each document

to ″substantial need″ scrutiny under rule 26(b)(3). 222

The Third Circuit has advocated a third approach. Sporck v. Peil 223 involved a collection of preparation documents culled

from hundreds of thousands obtained in discovery. 224 The court held, with Berkey, that the document collection was core

work product. 225 The court also accepted the proposition that rule 612 can overcome the work-product privilege. However,

it differed from Berkey by requiring that the proponent of disclosure lay the necessary rule 612 foundation for each

document sought. 226 The court implicitly rejected the idea that all documents reviewed by a nonexpert witness are equally

influential on the resulting testimony. 227 It also indicated that disclosure under rule 612 should be limited to the specific

documents for which the cross-examiner [*321] can demonstrate ″witness use [of] the document for the purpose of

testifying,″ the second prerequisite of the rule. 228

Indeed, if respondent’s counsel had first elicited specific testimony from petitioner, and then questioned petitioner as to

which, if any, documents informed that testimony, the work product petitioner seeks to protect -- counsel’s opinion of the

strengths and weaknesses of the case as represented by the group identification of documents selected by counsel -- would

not have been implicated. Rather, because identification of such documents would relate to specific substantive areas raised

by respondent’s counsel, respondent would receive only those documents which deposing counsel, through his own work

product, was incisive enough to recognize and question petitioner on. 229

The Sporck position is sensitive to the competing doctrinal and statutory commands. It is also sensible policy. When the

underlying documents are available to the cross-examiner, one court has said, ″the only purpose for ordering discovery [of

a document collection] . . . would be to inform [the opponent] of the attorneys’ process of selection and distillation of

documents.″ 230

In the decade since Judge Frankel’s expansive waiver ruling in Berkey, courts have moved to a more particularized view

of collections of documents by requiring that each purportedly waived document meet the relatively elaborate foundational

requirements of rule 612. Nevertheless, both the Berkey and Sporck lines of authority coexist. Several cases have followed

Sporck, 231 but Berkey and James Julian remain valid, cited precedent. 232 To make matters even more complicated, Berkey

221 See Leucadia v. Reliance Ins. Co., 101 F.R.D. 674, 678-79 (S.D.N.Y. 1983); Al-Rowaishan Establishment Universal Trading &

Agencies, Ltd. v. Beatrice Foods Co., 92 F.R.D. 779, 780-81 (S.D.N.Y. 1982); Jos. Schlitz Brewing Co. v. Muller & Phipps (Haw.), Ltd.,

85 F.R.D. 118, 120 (W.D. Mo. 1980).

222 See, e.g., In re Joint E. & S. Dist. Asbestos Litig., 119 F.R.D. 4, 5-6 (E.D.N.Y. & S.D.N.Y. 1988) (balancing the interests-of-justice

standard of rule 612 with the substantial-need requirement of rule 26(b)(3)); In re Comair Air Disaster Litig., 100 F.R.D. 350, 353 (E.D.

Ky. 1983) (concluding that when materials have been used to refresh the memory of the witness before testifying, rule 612 encourages

a finding of substantial need under rule 26(b)(3) ″because of the policy in favor of effective cross-examination″).

223 759 F.2d 312 (3d Cir.), cert. denied, 474 U.S. 903 (1985).

224 Id. at 313.

225 Id. at 316.

226 See id. at 317-18.

227 See id. at 318.

228 Id. at 317.

229 Id. at 318; see also Note, Interactions Between Memory Refreshment Doctrine and Work Product Protection Under the Federal

Rules, 88 YALE L.J. 390, 404-05 (1978) (arguing that there is never a true conflict because work product does not protect purely factual

matters).

230 Aguinaga v. John Morrell & Co., 112 F.R.D. 671, 683 (D. Kan. 1986).

231 See, e.g., Laxalt v. McClatchy, 116 F.R.D. 438, 443-44 (D. Nev. 1987); Aguinaga, 112 F.R.D. at 683-84; Omaha Pub. Power Dist.

v. Foster Wheeler Corp., 109 F.R.D. 615, 617 (D. Neb. 1986).
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and Sporck are contrary, at least in spirit, to the line of cases holding that inquiry into a witness’s oral preparation is

improper. 233 The confidentiality of collections of documents, therefore, remains unsettled. Last year, in fact, the same

district court followed Berkey in one case and rejected it [*322] in another. 234

7. Rehearsals: A Recapitulation. -- Most practitioners recommend that lawyers rehearse direct examination and

cross-examination with witnesses before a trial or deposition. Rehearsal is one of the most controversial preparation

techniques and also ″the most strongly advised among trial lawyers.″ 235 One indication of the importance that lawyers

attach to rehearsal is the large amount of time that practitioners recommend be devoted to it; upper estimates, although

unrealistic, range as high as fifty or ″no limit.″ 236 Even though trial lawyers are emphatic about the need for rehearsal, they

are equally concerned that the witness not appear rehearsed because such an impression harms the witness’s credibility.
237 Rehearsal, then, embodies much of the previously discussed conflict in the law applicable to witness preparation.

The most benign purpose for going over the prospective examinations is to relax witnesses by acquainting them with the

role of the witness. Rehearsal of the direct examination can supply needed confidence for a rigorous cross. 238 The technical

aspects of witness preparation -- such as pausing before answers and refusing to limit an answer to yes or no -- are of

particular importance, because a common technique of cross-examiners is to rattle or anger the witness. The more

substantive purpose for rehearsal is to improve the witness’s narrative by letting the witness know how the interrogation

will proceed and what subjects will be covered. Rehearsal also tells the lawyer what answers to expect.

If the only test for the appropriateness of rehearsal is whether it assists perjury, there is no rational distinction between

rehearsal and other substantive preparation, such as suggesting the wording of responses. 239 However, rehearsal has a

greater potential for suggestiveness than other preparation techniques. A witness naturally feels apprehensive about an

upcoming appearance. The inclination to welcome a script [*323] is strong. Furthermore, repetition of a story is extremely

suggestive. 240 Psychologist Follingstad recommends it:

Roleplaying is one of the most important techniques for producing desired testimony, but it requires great patience and

specific sequence of practice. While time-consuming, the benefits increase each time roleplaying is practiced. The result

of good roleplaying is the development of new skills that appear quite natural. Roleplaying means just that -- playing or

practicing behaviors . . . . 241

232 See, e.g., Gould Inc. v. Mitsui Mining & Smelting Co., 825 F.2d 676, 679-80 (2d Cir. 1987) (citing Berkey Photo v. Eastman

Kodak, 74 F.R.D. 613 (S.D.N.Y. 1977) and distinguishing Sporck v. Peil, 759 F.2d 312 (3d Cir.), cert. denied, 474 U.S. 903 (1985)); In

re Joint E. & S. Dist. Asbestos Litig., 119 F.R.D. 4, 6 (E.D.N.Y. & S.D.N.Y. 1988); Laxalt, 116 F.R.D. at 443-44 (citing Berkey Photo

v. Eastman Kodak, 74 F.R.D. 613 (S.D.N.Y. 1977) and Sporck v. Peil, 759 F.2d 312 (3d Cir.), cert. denied, 474 U.S. 903 (1985)).

233 See supra section II(B)(2).

234 Compare Derderian v. Polaroid Corp., 121 F.R.D. 13, 16 (D. Mass. 1988) (criticizing Berkey on the grounds that requiring

production whenever a deponent refreshes memory before testifying destroys the distinction between refreshment during and before

testifying) with In re Atlantic Fin. Management Sec. Litig., 121 F.R.D. 141, 143 (D. Mass. 1988) (following Berkey).

235 G. BELLOW & B. MOULTON, supra note 13, at 233; see M. DOMBROFF, supra note 95, at 316-17 (advocating a mock

interrogation of a witness); McElhaney, supra note 95, at 82-83 (discussing a witness’s reading of depositions before testimony);

Summit, supra note 13 (concerning the rehearsal of witnesses for trial).

236 L. STRYKER, supra note 151, at 25; see also Summit, supra note 13, at 503-04 (noting that ″there is almost no limit to the number

of sessions or hours that can be constructively devoted to practice″).

237 See, e.g., J. SONSTENG, supra note 95, at 214 (warning that the witness should ″avoid the rehearsed look″).

238 See Summit, supra note 13, at 502.

239 See Op. No. 79, supra note 5.

240 See J. FRANK, supra note 154, at 86-87; Christiansen, supra note 143, at 706 n.9, 710.

241 Follingstad, supra note 45, at 56 (emphasis added).
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Inconsistencies can be conformed -- often called ″ironing out wrinkles″
242 -- and doubts assuaged. 243 Both can create

substantial inaccuracy or baseless certitude.

Rehearsal is in a sense the ultimate witness-preparation technique. It treats the trial precisely as a play scripted by the

lawyers. Rehearsal goes beyond providing factual information or documents to familiarize the witness with the subject

matter of the upcoming testimony. It is more intensive than simply providing demeanor suggestions. Most important, it

comes uncomfortably close to the line between the lawyer’s knowing what would help the case and the lawyer’s advising

the client how to help the case.

C. Conclusion

Legal doctrine alternately protects and restricts witness preparation. 244 The adversary system itself imposes on lawyers the

duty to present the best possible case for their clients. This structural imperative is enforced through rules that require full

preparation and zealous representation and by privileges that protect preparatory activities from disclosure. Simultaneously,

legal doctrine subjects lawyers to direct penalties for certain improper preparation activities 245 and provides for disclosure

of such activities to an opposing party if the preparation runs afoul of the rules of evidence and privilege. As a result, the

law applicable [*324] to witness preparation is technically complex and substantively ambivalent. This Article next

considers whether the law relating to witness preparation may be simplified and its goals unified.

III. Witness Preparation in the Adversary System

More than any other area of the law, witness preparation displays the fundamental conflict between the two primary goals

of the judicial system. 246 The rules designed to remedy the potentially distorting effects of witness preparation reflect the

view that the purpose of the adversary system is to achieve an accurate application of law to facts -- that the adversary

system is a truth-seeking device. On the other hand, the duty of zealousness and the rules of privilege reflect the view that

the adversary system promotes and requires partisan representation, which is valued for its own sake and justified even if

it makes the adversary system a poor finder of facts and applier of laws. The two schools of thought take conflicting

approaches on witness preparation. This Part begins with a brief review of the two goals of adversary justice. It then

examines in more depth the role of witness preparation in relation to each goal.

A. Two Views of Adversary Justice

Judicial pronouncements, 247 the public perception of the function of the judicial system, 248 and ethical rules 249 support

the view that ascertaining the truth is the paramount goal of the adversarial system and the primary basis for its legitimacy.

242 See McElhaney, supra note 13, at 82.

243 See J. FRANK, supra note 154, at 86.

244 Saltzburg aptly describes this process as a system of incentives and limitations. See Saltzburg, supra note 11, at 657-59.

245 Direct penalties include perjury charges against the witness, charges against the preparing lawyer for complicity in perjury,

dismissal of claims or defenses, and professional disciplinary action. See, e.g., 18 U.S.C. § 201 (1988) (bribery of public officials and

witnesses); id. § 1505 (obstruction of proceedings before departments, agencies, and committees); id. § 1621 (perjury generally); id. §

1622 (subornation of perjury); see also MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(4) (1981) (asserting

that in representing a client, ″a lawyer shall not knowingly use perjured testimony or false evidence″).

246 This conflict, if overdrawn, conveys the impression that one must choose either a wholly adversarial or a wholly ″inquisitional″

judicial system. See Stempel, All Stressed Up but Not Sure Where to Go: Pondering the Teaching of Adversarialism in Law School (Book

Review), 55 BROOKLYN L. REV. 165, 186-89 (1989). This Article suggests the coexistence of conflicting goals within the adversary

system.

247 See, e.g., Perry v. Leeke, 109 S. Ct. 594, 601 (1989) (Discussing ″the truth-seeking function of the trial″); Nix v. Whiteside, 475

U.S. 157, 166 (1986) (holding that a defendant’s right to take the stand to commit perjury is inconsistent with ″the very nature of a trial

as a search for truth″); United States v. Nixon, 418 U.S. 683, 710 (1974) (discussing the trial as a search for truth); In re Michael, 326

U.S. 224, 227 (1945) (claiming that a judgment based on truth is the ″sole ultimate objective of a trial″).
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Some observers fault the adversary system for its lack of effectiveness as a truth-finding process. Witness preparation is

for them archetypal of the truth-frustrating aspects of the adversary system. Judges Frank and Frankel and Professor Luban

have decried the lawyer’s role as purveyor of half-truths or as concealers of the [*325] truth. 250 Echoing these concerns,

Professors Langbein and Damaska have argued that less partisan continental fact-finding procedures are more likely to

reach accurate results. 251 Professor Landsman’s interest in the psychology of testimony and recollection leads him to

recommend fundamental changes in the relationship between lawyer and nonparty witnesses to counteract the distorting

effects of witness preparation. 252

The contrasting view is expressed in Lord Brougham’s defense of Queen Caroline: ″[I]n the discharge of his duty, [a

lawyer] knows but one person in all the world, and that person is his client. To save that client by all means and expedients,

and at all hazards and costs to other persons . . . is his first and only duty . . . .″ 253 This oft-quoted argument may be taken

as the extreme of a widely held belief that the client stands alone at the apex of a lawyer’s concerns. 254 Professor

Freedman’s ethical works are other representative examples of the view that a lawyer has a special relationship with a client

as the client’s protector and champion against the state or against other individuals. 255

[*326] One may deduce from the lawyer-as-champion position that trials are not essentially exercises in fact finding or

truth seeking. Instead, they are social and political mechanisms for resolving disputes. Truth is valued, but its importance

248 See Nesson, The Evidence or the Event? On Judicial Proof and the Acceptability of Verdicts, 98 HARV. L. REV. 1357, 1358,

1360-61 (1985) (arguing that the legitimacy of jury verdicts depends on the perception that they are based on reality and not merely on

evidence presented in court).

249 See, e.g., MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3 comment (1989) (noting that a lawyer must not participate

in the presentation of false evidence or in fraudulent conduct).

250 See J. FRANK, supra note 154, at 86; M. FRANKEL, PARTISAN JUSTICE 15-17 (1980); D. LUBAN, supra note 3, at xx-xxii,

15-16.

251 See Damaska, supra note 154, at 1091-95; Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure:

A Comparative Study, 121 U. PA. L. REV. 506, 587-88 (1973); Langbein, supra note 83, at 833-35.

252 See Landsman, supra note 159, at 548. Landsman advocates strict limits on lawyers’ access to nonparty witnesses and suggests

that all such contacts occur under circumstances similar to those of an informal deposition. See id. at 558-59. He also believes that experts

on the psychology of memory should be permitted to testify and that juries should receive appropriate cautionary instructions. See id.

at 571-72.

253 2 TRIAL OF QUEEN CAROLINE 3 (J. Nightingale ed. 1821), quoted in M. FREEDMAN, supra note 14, at 9.

254 See, e.g., MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-1 (1980) (EMPHASIZING A LAWYER’S DUTY TO

REPRESENT THE CLIENT ZEALOUSLY); id. EC 7-4 (asserting that a lawyer ″may urge any permissible construction of the law″

favorable to the client); ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE Standard 4-1.1(b)

(1982) (noting that a lawyer must further a client’s interests to the extent permitted); Gross, The American Advantage: The Value of

Inefficient Litigation, 85 MICH. L. REV. 734, 745-46 (1986) (characterizing a lawyer as ″a professional disputer, who will be loyal″ to

the client); Saltzburg, supra note 11, at 647-48 (describing the view that a lawyer ″ow[es] allegiance to the client and [is] an extreme

partisan in asserting the client’s interest″). The idea of the lawyer as the champion of the client is not without its critics. See, e.g., Rhode,

Ethical Perspectives on Legal Practice, 37 STAN. L. REV. 589, 645-47 (1985) (arguing that a lawyer must consider the ethical

implications of representing a client).

255 See M. FREEDMAN, supra note 14, at 4, 9-26; ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL

JUSTICE Standard 4-1.1(b) (1982). More or less by necessity, the practical literature accepts the partisan or adversarial role of the

lawyer, often to an extreme degree. The Commentary to ABA Standard 4-1.1(b) points out that ″included in the defense counsel’s

obligations to the client is the responsibility of furthering the defendant’s interest to the fullest extent that the law and the standards of

professional conduct permit.″ ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE Standard

4-1.1(b) comment (1982).

Analogizing lawyers’ roles in civil and criminal cases is dangerous. For numerous constitutional and policy reasons, the counsel for a

criminal defendant has greater leeway when confronted with the power of the state. See Langbein, supra note 83, at 842-43; Luban, supra

note 47, at 91-93; Schwartz, The Zeal of the Civil Advocate, 1983 AM. BAR FOUND. RES. J. 543, 548-50. But see Saltzburg, supra

note 11, at 659-61 (rejecting the view that lawyers’ roles differ fundamentally in civil and criminal cases).
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is only a part of the larger adversarial framework. ″[F]ar more than a search for truth,″ a trial is a vindication of the rights

of the individual and a ritual for the peaceful resolution of disputes among members of society. 256 In discussing the

preparatory witness conference, one commentator notes that ″this essential and thoroughly professional preparatory

conference can only be taken as having nothing whatever to do with Truth.″ 257 In this view, the basic legitimacy of witness

preparation is rooted in the nature of adversarial fact development and the character of the adversarial tribunal. Witness

preparation is a corollary of the protective relationship between lawyer and client; it must be permitted even at the risk of

inaccurate testimony.

Both schools of thought strongly influence the American judicial system, 258 and the frequently conflicting goals of truth

seeking and partisan representation create tensions within the system. These tensions, which are especially obvious in

witness preparation, are largely responsible for the awkward and confusing position of witness preparation in our legal

system today. 259

B. Justice as Accuracy

1. Half-Truths. -- The adversary theory of fact finding presupposes that the truth will best be found by the clash of two or

more versions of reality before a neutral tribunal. The parties explore the factual basis of a case and present it to the court.

The court in this model merely facilitates [*327] the parties’ exploration and presentation. 260 Each side has a strong

incentive to discover and present all facts and arguments in its favor. 261 The temptation to omit unfavorable evidence is

balanced by the adversary’s incentive to rebut arguable facts, fill gaps, and refute fallacious arguments. 262 The trier of fact

then decides the matter by comparing the ″fit″ of the adversaries’ alternative explanations with its own observations. 263

256 M. FREEDMAN, supra note 14, at 2; see also G. HAZARD, supra note 47, at 129 (″The real value of the adversary system thus

may not be its contribution to the truth but its contribution to the ideal of individual autonomy.″); Saltzburg, supra note 11, at 654-55

(noting that the goal of the adversary system is not primarily to search for the truth but ″to apply the substantive legal principles so that

those who have rights may claim them and those who have liabilities must face them″); Tribe, Trial by Mathematics: Precision and Ritual

in the Legal Process, 84 HARV. L. REV. 1329, 1376 (1971) (″It would be a terrible mistake to forget that a typical lawsuit, whether civil

or criminal, is only in part an objective search for historical truth. It is also, and no less importantly, a ritual . . . .″).

257 Uviller, supra note 129, at 1073.

258 Judge Frankel, for example, would ″modify (not abandon) the adversary ideal.″ Frankel, supra note 129, at 1052; see also S.

LANDSMAN, THE ADVERSARY SYSTEM: A DESCRIPTION AND DEFENSE 3 (1983) (″The judicial process is generally used to

satisfy two objectives: first the search for truth, and second, the resolution of disputes between contending parties.″).

259 Cf. Saltzburg, supra note 11, at 650, 687 (arguing that if goals of the adversary system were clearer, lawyers could more easily

determine the proper course of action in an ethically complex situation).

260 See United States v. Nobles, 422 U.S. 225, 230-31 (1975).

261 See Fuller, The Adversary System, in TALKS ON AMERICAN LAW 35, 45-46 (H. Berman rev. ed. 1972).

Saltzburg argues that the incentive to win is the ″key to understanding the adversary system.″ Saltzburg, supra note 11, at 659. This

approach should not be confused with the ″sporting″ or ″fight″ theories of justice, which many commentators have denounced. See J.

FRANK, supra note 154, at 80-81 (discussing the ″fight″ theory versus the ″truth″ theory); R. POUND, THE CAUSES OF POPULAR

DISSATISFACTION WITH THE ADMINISTRATION OF JUSTICE 12-14 (American Judicature Soc’y ed. 1956) (noting that ″[t]he

idea that procedure must of necessity be wholly contentious disfigures our judicial administration at every point″).

262 For an excellent general description of the adversary system and its traditional justifications, see G. HAZARD, supra note 47, at

121-35; Fuller, supra note 261, at 30-43. As several commentators have noted, however, this approach assumes that both sides have equal

resources, a premise which is often unjustified. See, e.g., Rhode, supra note 254, at 609-11 (describing our society as one ″marked by

grossly unequal access to legal services″).

263 To use Professor Freedman’s example, patients seek a second opinion in medicine because it is useful to see whether a plausible

argument can be made for a different view, regardless of whether they perceive a defect in the original view. See Freedman, Judge

Frankel’s Search for Truth, 123 U. PA. L. REV. 1060, 1060-61 (1975); see also Barrett, The Adversary System and the Ethics of

Advocacy, 37 NOTRE DAME L. REV. 479, 480-81 (describing the use of a ″devil’s advocate″ at canonizations whose duty it is to present

all possible arguments against the candidate); Levine, Scientific Method and the Adversary Model: Some Preliminary Thoughts, 29 AM.
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Because witnesses’ observations are presented in support of one of the proposed explanations, they may be unreliable. The

most frequently discussed failing of the adversary system as a truth finder might be reduced to the slogan that two

half-truths do not make the whole truth. Parties have no obligation to present the whole truth, 264 and in the ordinary case

one party wants not to present or even discover some part of the facts, 265 neither party knows the whole truth, 266 or both.

Even if the [*328] parties know all the facts and do not want to suppress any of them, at the very least each will emphasize

some facts at the expense of others, creating a highly selective version of the truth.

Witness preparation intensifies the half-truth problem. Lawyers commonly advise witnesses to avoid, if possible, certain

factual areas in their testimony, because opposing counsel might not think to explore these troublesome areas. 267 Similarly,

a lawyer may choose not to call a witness because the lawyer knows from preparation that the witness has knowledge of

a sensitive area. 268

In theory, the adversary system remedies this problem by providing incentives to lawyers to fill the gaps in each other’s

presentations. But there is little reason to believe that these incentives work well. First, the incentive to present a favorable

story can pressure a lawyer into creating a favorable story or suppressing an unfavorable one. 269 Second, some

experimental data suggests that the adversarial incentives work only in the limited situation in which counsel believes that

the case will be lost and urgently needs to find something helpful. Otherwise, once a stable view of the case emerges,

diligence in fact finding declines. 270 This observation suggests that a major incentive for trial preparation is to obtain

support for an uncertain version of the facts and not to confirm a version of the facts that appears to represent the whole

truth. Witness preparation, which is part of trial preparation, interferes with truth seeking in this way, as well.

2. Distortion of Memory. -- Deliberate creation of untrue testimony is clearly illegal and unethical; the difficult ethical

problem involves what Judge Frank has called ″inadvertent but innocent witness-coaching.″ 271 There is enormous pressure

on a partisan advocate to produce a story favorable to the client. The client expects a champion and presumably [*329]

PSYCHOLOGY 661, 674 (1974) (arguing that ″[b]y laying out arguments in detail, we may be persuaded by the weight of evidence

brought to bear either in favor or against some proposition″). But see Gross, supra note 254, at 742 (concluding that the arguments for

the superior accuracy of adversarial factfinding are illogical or unproven); Youtz, Some Comments on ″Scientific Method and the

Adversary Model,″ 29 AM. PSYCHOLOGY 714, 715 (1974) (contrasting law and science in the search for facts).

264 See G. HAZARD, supra note 47, at 41.

265 See, e.g., J. FRANK, supra note 154, at 87 (noting an English lawyer’s comment that ″in litigation, ’one party or the other is always

supremely interested in misrepresenting, exaggerating or suppressing the truth’″); M. FRANKEL, supra note 250, at 76 (asserting that

″lawyers do indeed spend a lot of time seeking to block or distort the truth″); Damaska, supra note 154, at 1093 (maintaining that it may

be in the interests of the parties ″that some items of information . . . do not reach the adjudicator″); Frankel, supra note 129, at 1039

(describing litigators as gladiators ″not primarily crusading after truth, but seeking to win″); see also Luban, supra note 47, at 94 (noting

that the opposing lawyers are obligated ″to present the facts in the manner most consistent with their client’s position″ by methods that

include the prevention of introduction of unfavorable evidence).

266 See Uviller, supra note 129, at 1067 (concluding that, where neither side accurately knows the facts, the adversarial process ″serves

as one of the better methods of reconstruction″).

267 See FED. R. EVID. 611(b) (addressing the scope of direct examination and credibility).

268 See D. SHULMAN, THE NEW APPROACH TO WINNING COMPLEX LITIGATION 916 (1983).

269 See Sheppard & Vidmar, Adversary Pretrial Procedures and Testimonial Evidence: Effects of Lawyer’s Role and Machiavellianism,

39 J. PERSONALITY & SOC. PSYCHOLOGY 320, 331 (1980).

270 See Lind, Thibaut & Walker, Discovery and Presentation of Evidence in Adversary and Nonadversary Proceedings, 71 MICH. L.

REV. 1129, 1140-43 (1973); see also J. THIBAUT & L. WALKER, PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS

28-40 (1975). The usefulness of these studies, which were conducted by psychologists using college students, has been questioned in

the legal literature. See e.g., Damaska, supra note 154, at 1095-100 (arguing that studies employing a passive decision maker do not

accurately replicate a nonadversarial system of justice); Gross, supra note 254, at 740 & n.22 (arguing that college and law students are

not adequate substitutes for judges and lawyers in evaluating the roles of these professionals).

271 J. FRANK, supra note 154, at 86.
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expects success. 272 The competitive nature of the adversary system also encourages lawyers to internalize the desire to win.
273 Because witness preparation typically occurs after lawyers have committed themselves to clients and have developed

a specific adversary posture and objective, 274 lawyers have strong incentives to use witness preparation to encourage a

favorable story. Witness preparation

afford[s the lawyer] the opportunity to shape the witness’s testimony, often to the point of recreating it in an image closer

to that which the lawyer desires than to that which the truth requires. Ethical questions arise particularly since preparation

of one’s own witness for trial is hardly, under our adversary system, a public ceremony. 275

It is entirely possible for witnesses to remain unaware that they are being manipulated; therefore, the resulting testimony

can be subjectively candid, but objectively wrong. 276

Inadvertent pressure by lawyers is only half the problem. A witness can be subjectively candid in providing incorrect

testimony because witness preparation can distort the witness’s underlying memory. Memory is not like a phonograph

record; the perception of an event does not leave a single, clear imprint that can be replayed precisely and at will. 277
[*330]

There are, roughly speaking, three stages of memory: perception, coding and storage, and retrieval. 278 It is generally agreed

272 See M. FRANKEL, supra note 250, at 63; G. HAZARD, supra note 47, at 134. This characteristic of the adversary system makes

it attractive to participants. See J. THIBAUT & L. WALKER, supra note 270, at 118-19 (1975).

273 See G. HAZARD, supra note 47, at 133; see also M. FRANKEL, supra note 250, at 78 (noting that a lawyer’s personal rapport

and sympathy with the client may encourage over-zealous representation); Berg, supra note 2, at 13 (characterizing the desire to win as

the practitioner’s ″raison d’etre″); Rhode, supra note 254, at 598 (asserting that the adversarial system often generates an ethos that is

an obstacle to truth). Other incentives include retaining ″repeat customers″ by acceding to perjurious demands. Cf. G. HAZARD, supra

note 47, at 132 (noting that repeat customers are usually under a retainer with the attorney, creating a ″dependent and intimate″

relationship).

An experiment with law students showed that students who agree with the principles of the adversary system tend to exhibit a

manipulative personality profile and to use coercive, deceptive, and manipulative interrogation techniques significantly more than their

colleagues. See Stark, supra note 4, at 419-20. Apparently, some manipulative behavior was intentional and some was not, see id. at 419

n.20; however, the instructors had assigned the students reading materials on the legality, ethical propriety, and tactical use of various

witness preparation techniques. See id. at 415 n.10.

274 Cf. Stark, supra note 4, at 410.

275 A. LEVIN & H. CRAMER, supra note 39, at 30.

276 See Sheppard & Vidmar, supra note 269, at 328-29. The manipulative personality is called Machiavellian (or Mach) in

psychological literature.

277 See I. ROSENFIELD, THE INVENTION OF MEMORY: A NEW VIEW OF THE BRAIN 3 (1988).

This book is about a myth that has probably dominated thought ever since human beings began to write about themselves: namely, that

we can accurately remember people, places, and things because images of them have been imprinted and permanently stored in our

brains; and that, though we may not be conscious of them, these images are the basis of recognition and hence of thought and action.

Id. The imperfection of memory is legal common knowledge. See Gardner, supra note 151, at 401 (″Imagination and suggestion are

twin-artists ever ready to retouch the fading daguerreotype of memory.″); Hutchins & Sleisinger, Some Observations on the Law of

Evidence -- Memory, 41 HARV. L. REV. 860, 867-69 (1928) (discussing past recollection and present recollection revived); Kubie,

Implications for Legal Procedure of the Fallibility of Human Memory, 108 U. PA. L. REV. 59, 61-66 (1959) (″What we call ’memory’

actually consists of several components, each of which is vulnerable to distortion.″).

278 See A. TRANKELL, supra note 93, at 13-29; Broadbent, Communication Models for Memory, in THE PATHOLOGY OF

MEMORY 167, 167-71 (G. Talland & N. Waugh eds. 1969) (presenting a model of four stages of memory: perceptual memory storing,

coding or categorization, storing of coded or categorized information, and long-term storage); Kubie, The Preconscious Factors in the

Process of Remembering, in THE PATHOLOGY OF MEMORY 237, 242-44 (1969) (dividing psychological processes into

″ingredients″); Kubie, supra note 277, at 61-64 (concluding that the recording, storing, and reproducing of experience are influenced by

selective preconscious and unconscious influences); Landsman, supra note 159, at 550-53 (characterizing the stages as acquisition,
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that perceptions of eyewitnesses, for all the weight they are given, are nevertheless highly unreliable. 279 This is initially

a problem with perception itself, which is a highly selective process and, because it is selective, subject to bias and

distortion. 280

While perceptual distortions may affect the ultimate accuracy of the testimony, witness preparation cannot affect the

original perception. However, the same processes of selection and bias affect all subsequent stages of memory. Witness

preparation can affect the latter stages of [*331] memory by influencing a witness’s coding and storage mechanisms or

by manipulating a witness’s retrieval process.

Coding and storage is not a simple process. It begins with the decision, involving hundreds of unconscious decisions, about

what to store, that is, what is significant or important. 281 These decisions are also based in part on past experience; to that

extent, they will be idiosyncratic. Psychologists assume that storage involves coding or categorization of images, a process

that necessarily requires further individual selectivity and experiential bias. 282 Categorization is apparently the process that

permits the correlation in stored memory of earlier and later occurring images of a similar nature. Correlation makes

retention, and retrieval). Cf. M. FREEDMAN, supra note 14, at 64-65 (asserting that the idea that memory is a process of recollection

or reproduction of impressions is a misconception, because memory is more a process of reconstruction).

The obvious analogy is to the function of a computer, input-storage-computation-output, though this paradigm antedates computers. The

physiological accuracy of this model of the brain has been seriously challenged in recent years, principally by a theory called neural

Darwinism proposed by Gerald Edelman. See I. ROSENFIELD, supra note 277, at 156-57, 189. In Edelman’s view, memory consists

of procedures and organizations of perception. The brain develops these structures to enable it successfully to adapt (hence ″Darwinism″)

to its environment. Memory is a reorganization of available materials, and hence inherently unstable. See generally id. at 170-95

(providing an accessible account of neural Darwinism).

The full implications of neural Darwinism for evaluating testimony will require further exploration, but in practice it seems to provide

a biological explanation of previous observations of idiosyncratic perception and reconstructive memory. Indeed, Rosenfield suggests

that Edelman confirms the 1932 conclusions of F. C. Bartlett that memory is ″not the re-excitation of innumerable fixed, lifeless and

fragmentary traces,″ but ″an imaginative reconstruction. . . .″ Id. at 192-93 (quoting F. BARTLETT, REMEMBERING: A STUDY IN

EXPERIMENTAL AND SOCIAL PSYCHOLOGY 213 (1977)). This view of memory tends to break down any meaningful biological

distinction between perception and memory. See id. at 135-36. Nevertheless, since the observations and not their explanation are of

primary importance here, this Article will retain the observational terminology of the traditional model.

279 See E. LOFTUS, EYEWITNESS TESTIMONY 153-70 (1979).

280 If the perceiver has a stake in the outcome, awareness of this stake has an obvious biasing effect. See M. VERNON, THE

PSYCHOLOGY OF PERCEPTION 206 (1962). More subtly, the perceiver, who understands the event in terms of past experience and

attitudes, may conform the perception to fit them. See F. BARTLETT, REMEMBERING: A STUDY IN EXPERIMENTAL AND

SOCIAL PSYCHOLOGY 33 (1977) (concluding that interests and attitudes often ″direct the course and determine the content of

perceiving″); A. TRANKELL, supra note 93, at 13-20 (discussing the influence on perception caused by a witness’s subjective

expectations or physical limitations). Most perception involves inference from the small part of the external event that the brain actually

registers. Inference inevitably introduces elements such as attitudes, personal preferences, and past experience into the perception itself.

See id.; see also Moore, Elements of Error in Testimony, 28 OR. L. REV. 293, 293-95 (1949) (examining the errors produced by cultural

bias stereotyping).

281 See Loftus, Leading Questions and the Eyewitness Report, 7 COGNITIVE PSYCHOLOGY 560, 570 (1975).

282 See Kubie, supra note 277, at 64-65. Neural Darwinism holds that there are no a priori categories of experience in the brain;

therefore, perception and memory inevitably rely on other experiences to understand and retain the one being observed, see I.

ROSENFIELD, supra note 277, at 62-63, 66, or the brain creates its own, see id. at 112-13, 155. Accordingly, neural Darwinists prefer

to think in terms of ″generalization″ rather than ″categorization″ of past experiences. See id. at 62, 64, 95.
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retrieval of stored memory possible, 283 but it also permits the conflation of similarly categorized memories, a process that

intensifies with the passage of time. 284

Consequently, even spontaneous recollection -- the third stage of memory -- generates a highly selective retrieval of images,

due in large part to the earlier categorization and labeling. 285 An individual’s personal characteristics, interests,

experiences, and emotional reactions to past and present events heavily influence recollection. 286 Such recollection

contains only parts of the occurrence actually being recalled. An individual’s emotional association with the event being

recalled and the mind’s importation of other elements to rationalize and organize a memory add elements from other

occurrences into any single recollection. 287
[*332] Recollection, in sum, is an ″imaginative reconstruction″ of past

occurrences from diverse elements present in the memory. 288 Hobbes, apparently, was not far wrong: ″Imagination and

Memory are but one thing, which for divers considerations hath divers names.″ 289

If the unaided or undirected recollection is this malleable, the capacity for influencing it is enormous. Even if asked general,

neutral questions, the witness repairs incomplete perception or memory either by pure invention or by ″logical″

interpolation. Apparently nonconforming or inconvenient facts can unknowingly be suppressed, altered, or substituted. 290

The preparer may subtly encourage the witness to take sides, so that the witness’s own biases will facilitate a favorable

reconstruction of the event. 291 Even without partisan motivations, people commonly try to please their audience. Thus, the

witness will try to please the lawyer during witness preparation, who in turn will further encourage and reinforce the helpful

tendencies in the witness’s story. 292

283 See Broadbent, supra note 278, at 167-68 (maintaining that the second essential stage in memorization is ″coding or

categorization″); Kubie, supra note 278, at 64-65 (discussing the process of classifying experiences in categories as an essential step in

creating memory ″links″); Posner, Representational Systems for Storing Information in Memory, in THE PATHOLOGY OF MEMORY,

supra note 278, at 173, 177-78 (discussing the importance of the ″coding″ process in memory).

284 See A. TRANKELL, supra note 93, at 20-24; Loftus, supra note 281, at 570-71; Posner, supra note 283, at 176-78.

285 See Cofer, Item Retrieval and Organization in Recall, in THE PATHOLOGY OF MEMORY, supra note 278, at 211, 218; Koestler,

Abstract and Picture-Strip, in THE PATHOLOGY OF MEMORY, supra note 278, at 261, 264-65; Kubie, supra note 278, at 237-38, 245.

286 See F. BARTLETT, supra note 280, at 213-14; I. ROSENFIELD, supra note 277, at 72-74. The emotional associative power of

the mind is, for example, a cornerstone of Freudian analysis. See id. at 72-80.

287 See F. BARTLETT, supra note 280, at 84-89 (describing the process of rationalizing memory by importation); I. ROSENFIELD,

supra note 277, at 76-80 (asserting that there are no specific recollections in our brains, but only the means for organizing past

impressions).

288 F. BARTLETT, supra note 280, at 213-14 (emphasis added); see also M. FREEDMAN, supra note 14, at 65-68 (describing the

process of remembering as a creative reconstruction which can be influenced by the form of the question asked and the witness’s

perception of what is in the witness’s best interest); Koestler, supra note 285, at 265 (″Recalling the experience requires dressing it up

again.″); Kubie, supra note 278, at 238 (noting that the underlying process of remembering is carried on preconsciously by rejecting or

forgetting selected data).

289 T. HOBBES, LEVIATHAN 14 (Oxford ed. 1958) (1651). Bartlett also suggested that remembering and imagining are closely

identified. See F. BARTLETT, supra note 280, at 13, 312-13.

290 See Damaska, supra note 154, at 1094. Freedman gives the example of John Dean, who during the Watergate hearings relocated

a meeting from the Mayflower Doughnut Coffee Shop in the Statler Hilton Hotel to the Mayflower Hotel, even though he had every

incentive to be accurate. See M. FREEDMAN, supra note 14, at 66. Kubie reports that Charles Darwin found that he often forgot

evidence that seemed to argue against his theories. See Kubie, supra note 277, at 68.

291 See 2 F. BUSCH, LAW AND TACTICS IN JURY TRIALS §§ 528-529 (1959); see also J. FRANK, supra note 154, at 86

(discussing ″inadvertent but innocent witness-coaching″). Indeed, mollifying the witness and developing a good rapport -- part of which

involves convincing the witness of the justness of the client’s cause -- is an essential function of witness preparation. See J. SONSTENG,

supra note 95, at 21; see also G. BELLOW & B. MOULTON, supra note 13, at 231 (″The relationship between counsel and the witness

becomes a central element of what is presented at trial.″).

292 See M. FREEDMAN, supra note 14, at 67; A. TRANKELL, supra note 93, at 26-29.
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Studies of interrogation techniques have uniformly demonstrated the distorting effects of suggestive questioning.

Recollection is largely in the control of the pretrial interrogator, who can determine the areas of memory that will be called

upon and suggest the contents of that memory. 293 Distortion can occur along two axes: the substantive content of the

memory and the certainty with which the memory is held. 294 The second is as dangerous as the first. If the facts are in

dispute, their resolution may be much easier if witnesses on one side recognize and communicate [*333] the uncertainty

of their recollections. Presuppositions or assumptions in questions, even if entirely baseless, are remarkably successful in

creating new, false recollections. 295 For example, using ″the″ instead of ″a″ in the question ″Did you see the train?″ can

induce entirely false recollections of the train’s existence or increase the certainty of related details. 296 Similarly, use of

the word ″smashed″ instead of ″hit″ can increase the reported speeds of colliding automobiles. 297 A ″memory″ created in

this way can become permanent, and the witness may strongly believe that it is absolutely true, making successful

cross-examination far more difficult. 298

Suggestive interrogation of witnesses for the purpose of witness preparation may be the rule rather than the exception. One

study has shown that law students committed to the adversary system will attempt it. 299 The author of a witness-preparation

handbook frankly acknowledges the effect of witness preparation:

There is no doubt that this exercise will have an impact upon the witness’s testimony. Witness preparation has the effect

of shaping the testimony, focusing on the significant, dropping the irrelevant, emphasizing helpful points, and structuring

the presentation to minimize the damage caused by adverse information. 300

These are the traditional justifications for witness preparation, and stated this way, they seem innocuous enough. But as the

passage continues, the less attractive side of witness preparation becomes apparent:

This is the process envisioned by the adversary system. It is not your job to bring all the facts to the attention of the jury,

nor is it your duty to play an impartial role. . . . [Y]our emphasis in witness preparation should be designed to present the

facts in the light most favorable to your side. 301

The result of witness preparation, in other words, can be something much more substantively convenient and certain than

the witness’s original memory warrants.

Distortion of witness recollection is a serious problem partially because it is often not recognized as a problem.

Practitioners, who ought to be in the best position to confront the problem, tend either to dismiss it -- calling [*334] the

problem ″self-limiting″
302 -- or to assume an easy answer -- concluding ″the ethical lawyer . . . will naturally . . . guide

[the] client toward the avoidance of incorrect recollection and characterization.″ 303 Thus, the practical literature either

293 See Landsman, supra note 159, at 554-56. According to one commentator, ″Imagination and suggestion are twin-artists ever ready

to retouch the fading daguerreotype of memory.″ Gardner, supra note 151, at 401.

294 See M. FREEDMAN, supra note 14, at 67-68; Marcus, supra note 57, at 1644 & n.205.

295 See Loftus, supra note 281, at 563, 571; see also Gardner, supra note 151, at 403-05.

296 See Loftus, Reconstructing Memory: The Incredible Eyewitness, PSYCHOLOGY TODAY, Dec. 1974, at 116, 118.

297 See id. at 117-19; Loftus & Zanni, Eyewitness Testimony: The Influence of the Wording of a Question, 5 BULL. PSYCHONOMIC

SOC’Y 86, 88 (1975).

298 See J. FRANK, supra note 154, at 86; A. TRANKELL, supra note 93, at 27-29; Damaska, supra note 154, at 1094; Sheppard &

Vidmar, supra note 269, at 322, 329.

299 See Stark, supra note 4, at 416-20.

300 J. KESTLER, supra note 3, § 9.14, at 332.

301 Id.

302 McElhaney, supra note 13, at 84.

303 Summit, supra note 13, at 505 (emphasis added).
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ignores the problem or raises the issue and merely exhorts readers to be ethical. 304 Worse, much of the practical literature

emphasizes a truthful ″manner″ or the ″appearance″ of candor. 305 Even though these texts without exception advise that

the witness should also be, in fact, truthful and candid, there is more than a hint here of the Machiavellian principle that

one should be virtuous, but failing that, appear virtuous. 306

In two significant respects, presentation of half-truths and the distortion of memory, witness preparation seriously

undermines the important truth-seeking goals of the adversary system. Moreover, both problems inhere in witness

preparation that is entirely legal and ethical. Accordingly, those who identify accuracy as the primary goal of the judicial

system have ample reason to seek to limit witness preparation to the extent possible.

C. Justice as Advocacy

The adherents of the partisan-representation school of thought recognize the truth-frustrating aspects of the judicial system,

but they conclude that such results are inherent in an adversarial system. As previously discussed, the adversary system

furthers other goals -- such as autonomy and vigorous representation -- that many observers value more highly than

accuracy. This subpart discusses the two principal structural [*335] characteristics of the American judicial system that

appear to necessitate witness preparation. 307

1. The Passive Tribunal. -- The tribunal in the adversary system comes ″to the hearing with an open and neutral mind,″
308 ignorant of the facts and circumstances of the case it is to decide. From the tribunal’s point of view, this system demands

that the parties present all the evidence needed to reach a decision anyway. The tribunal has little power to gather

information on its own and usually does not know enough about the case to investigate competently. The parties have more

information about the transaction than the tribunal ever will. This characteristic necessitates and encourages complete and

304 McElhaney speaks of ″ironing out″ difficulties in testimony, but warns against ″polishing.″ McElhaney, supra note 13, at 82.

305 See, e.g., M. DOMBROFF, DOMBROFF ON UNFAIR TACTICS 86-87 (2d ed. 1988) (recommending that counsel brief the

witness on ″over-all parameters of the deposition and substantive questions which may be expected″); I. GOLDSTEIN, TRIAL

TECHNIQUE 266 (1935) (noting that rehearsing will allow a witness to testify in ″an easy, natural and favorable manner″); J.

KESTLER, supra note 3, at 330, 332 n.55 (″It is crucial to create a proper image of trustworthiness.″); J. SONSTENG, supra note 95,

at 22, 213 (providing examples of how to make the witness appear honest); Parnell, supra note 44, at 54 (suggesting that selection of

witnesses be based on whether ″they can give an impression of trust and sincerity″).

306 See N. MACHIAVELLI, THE PRINCE 65 (Modern Library ed. 1950) (1513).

It is not, therefore, necessary for a prince to have all the above-named qualities [faith and integrity], but it is very necessary to seem to

have them. I would even be bold to say that to possess them and always to observe them is dangerous, but to appear to possess them

is useful.

Id.

One striking example, Dombroff on Unfair Tactics, purports to be a guide to combatting unfair tactics, but often reads more like a road

map to their effective use. See M. DOMBROFF, supra note 305, at 44-45, 53, 71, 131, 134; see also Rieger, supra note 148, at 1439

(criticizing Dombroff’s book for focusing on purely tactical issues without considering the underlying ethical problems).

307 But see Schwartzer, The Federal Rules, the Adversary Process, and Discovery Reform, 50 U. PITT. L. REV. 703, 707-11, 716

(1989) (challenging the current relevance of these characteristics).

308 MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-19 (1981). See generally Fuller, supra note 261, at 35-48

(discussing the philosophy of adjudication); Landsman, supra note 258, at 2-51 (providing a brief history and analysis of the adversary

system).

The structure of the adversary system may also be expressed in terms of control over the evidence presented. The adversary system gives

a high degree of control to the parties, while continental systems place control in the hands of the tribunal. See J. THIBAUT & L.

WALKER, supra note 270, at 24-27, 118-19.
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zealous fact gathering, because each side is eager to discover as much favorable information as possible to present to the

tribunal. 309

The adversarial lawyer must first choose what will be presented to the court -- which elements of proof and which

witnesses. The lawyer must then prepare the chosen witnesses to ensure that they present relevant facts and that their

presentation is coherent and organized. 310 The lawyers, rather than the court, must decide in the first instance what is

relevant. 311 The court can decide relevance only negatively and only within the universe of facts presented by the parties.

A lawyer cannot simply gather vaguely relevant material, throw it into a basket, and hand it to the court. Even if the tribunal

could afford the time for such a presentation, a naive trier of fact would in many cases be unable to sort it out. 312 Assisting

the trier of fact by sifting and arranging the facts is most important in cases tried to juries, who may be less adept at

understanding and analyzing complicated factual situations than judges. But to some degree, sifting and arranging are

essential in all cases. Simplification of even the most complex case to a very few basic [*336] themes -- to ″a single

sentence,″ one writer commands 313 -- can create a clear presentation that is ultimately more persuasive. To achieve this

level of organization, lawyers must control witnesses on direct examination. Lacking the powerful tool of leading questions

on direct, such control is virtually impossible without prior preparation.

What is true of coherence is also true of accuracy. When the transaction at issue is complex, a witness will require some

assistance to recall events correctly. Completeness and accuracy of testimony can be assured only by pretestimony review,

that is, witness preparation. Returning to the Iran-Contra example, Sullivan would have done an enormous disservice both

to his client and to the committees if he had let North testify without extensive preparation. Without preparation, North

would have recalled far less information with far less accuracy. 314 As Sullivan and North repeatedly asserted, preparation

was as essential to the committees’ fact-finding goals as it was to North’s desire to be a persuasive, believable witness. 315

Another prominent feature of the adversarial fact-finding process is that trial is a continuous event. Weeks, months, or years

of preparation are compressed into a relatively brief presentation by each party. The trial, therefore, is a fundamentally

theatrical event, in the sense that its outcome depends on the quality of the presentations of the parties, as well as the

underlying merits of the dispute. 316 Spontaneous recounting of an event, especially a complex one, is not feasible. One

judge advises lawyers,

Like the rest of us, [witnesses] lose memory with time, become emotionally involved with what happened and recount

events accordingly. They have trouble organizing their thoughts into relevant and coherent categories and have difficulty

309 This description may not always be accurate in practice. See supra text accompanying notes 269-270.

310 See People v. Pendleton, 75 Ill. App. 3d 580, 594, 394 N.E.2d 496, 506 (1979); M. FREEDMAN, supra note 14, at 68; D.

SHULMAN, supra note 268, at 916-24.

311 See United States v. Ouimette, 753 F.2d 188, 192 (1st Cir. 1985).

312 See Frankel, supra note 129, at 1041-45.

313 D. SHULMAN, supra note 268, at 101.

314 A different view is exemplified by the majority in the Supreme Court’s recent decision in Perry v. Leeke, 109 S. Ct. 594, 595-96

(1989). The Court upheld a trial court’s refusal to permit a defendant to consult his attorney between direct examination and

cross-examination. Id. at 602. The majority believed that cross-examining the witness after direct examination, without the benefit of his

attorney’s advice, better serves ″the truth-seeking function of the trial.″ Id. at 601. The dissent argued that a relaxed, composed witness

is more likely to be accurate. See id. at 605-07.

315 See Iran-Contra Hearings, supra note 1, at 3-4, 238.

316 Aron & Rosner begin their book, How to Prepare a Witness for Trial, with this theatrical analogy. See R. ARON & J. ROSNER,

supra note 2, at 3-4$ 263; See also J. SONSTENG, supra note 95, at 27 (stating that ″the attorney directs this play using actors and

actresses as witnesses″); Summit, supra note 13, at 504 (referring to notes and files as ″props″).

The Supreme Court in Geders v. United States emphatically rejected the notion that the judge is a mere moderator and the trial a play.

425 U.S. 80, 86 (1975). The Court is clearly correct, but it attacks a straw man. The Court did not deny, nor could it, that the vast bulk

of the responsibility for substantive development of the case rests with counsel and not the court. See id.
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verbalizing their recollections. If counsel puts a witness on the stand without adequate [*337] preparation, the testimony

will suffer from these infirmities. 317

Common sense suggests that, to improve recollection, witnesses should think carefully about the substance of the testimony

before testifying. This careful consideration is the function of witness preparation. Judge Frankel has rightly questioned

″our rigid insistence that the parties control the evidence until it is all ’prepared’ and packaged for competitive manipulation

at the eventual continuous trial,″ 318 but the continuous nature of trial makes packaging and preparation a necessity. 319

Professor Landsman recommends that the ill effects of witness preparation be remedied by permitting counsel to interview

nonparty witnesses only under deposition-like conditions. 320 Landsman wisely sidesteps the obvious attorney-client

privilege problem by omitting parties and clients from his plan, but this omission means that it is a remedy of limited effect.

Even in its narrow application, the Landsman procedure assumes that because thorough witness preparation involves only

a lawyer’s questions and a witness’s answers, it is amenable to a quasipublic, recorded setting. In fact, much of the reality

and value of witness preparation involves assisting the witness to reconstruct what occurred; 321 it requires the testing of

hypotheses against other sources of facts, prior statements, other witnesses’ statements, or documents. 322 Before and after

Hickman, courts have recognized that witness preparation requires privacy. 323 Even if a lawyer was willing to go through

this [*338] process on the record, a likelihood that is vanishingly small, a transcript of such a session would be utterly

misleading. Without any intent to deceive, several contradictory versions of the same events would appear, giving a future

cross-examiner a field day. This result would discourage lawyers from thoroughly preparing witnesses, as Hickman

predicted. Trials would be longer and less comprehensible, containing less intelligent testimony from incompletely

informed witnesses.

2. Partisan Fact Development. -- The partisan advocate’s job requires more than gathering facts for the tribunal. The

lawyer, as the servant of one of the parties, must put a great deal of effort into the development and presentation of the facts

to persuade the tribunal of the justness of the client’s cause. The adversary system’s pressure to prepare witnesses comes

not only from the representative role of the lawyer and the client’s expectations that flow from it, but also from a pragmatic

assessment of the opponent’s likely actions in such a system. Since partisan preparation is permitted, one must assume that

317 Steingass, A Judge’s 10 Tips on Courtroom Success, A.B.A. J., Oct. 1985, at 68, 70.

318 Frankel, supra note 129, at 1054.

319 Under the continental alternative, in which the fact finder gathers and sorts out the evidence on its own, the tribunal remains

involved over a long period of time and the proceeding tends to move slowly. See Landsman, supra note 258, at 49. While this approach

improves the fact finder’s familiarity with the case and enhances the ability of the fact finder to develop its own views about the facts,

it is a process wholly unsuited to the adversary system as we know it.

320 See Landsman, supra note 159, at 556-65. He also suggests cautionary jury instructions, see id. at 571, and routine admission of

expert psychological testimony on the subject of witness memory and its distortion. See id. at 564 n.96, 572. The latter suggestion is

obviously unfeasible. Trials would involve an endless array of psychological experts, whose presentations would make trials extremely

complicated.

The length, complexity, and expense of trials would dramatically increase. The jury, already struggling to comprehend substantive legal

rules that lawyers and law professors barely understand and substantive factual issues that experts disagree on must come to grips with

psychological theory (as to which the parties will, no doubt, present opposing viewpoints) and even more instructions from the judge.

321 Reconstruction, of course, is also the process that makes recollection subject to bias. See supra text accompanying notes 288-289.

322 Saltzburg critizes the Landsman proposal because it inhibits early, informal investigation; discourages free, candid discussion by

witnesses; and sacrifices the important benefits of well-prepared witnesses. See Saltzburg, supra note 11, at 685-86.

323 See United States v. Jones, 542 F.2d 186, 208-10 (4th Cir.), cert. denied, 426 U.S. 922 (1976) (concluding that counsel ordinarily

wants to and is entitled to interview non-client witnesses in private). Lawyers unquestionably expect private interviews with non-client

witnesses. See, e.g., Berg, supra note 2, at 13 (noting that witness preparation takes place ″[i]n the privacy of our offices″); Frampton,

supra note 12, at 33 (describing custom of one-on-one preparation between government witness and prosecutor, with no written records

kept).
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the other side will engage in it. 324 The preparation that is an institutional necessity in relation to the trier of fact is also

a strategic duty in relation to the client.

In preparing to advise the client, a lawyer’s first responsibility is to conduct a complete investigation. 325 This factual

inquiry may include a myriad of activities. At the core of the inquiry, the lawyer must probe the memories of all potential

witnesses to ensure complete recollection of the relevant facts. Some commentators have suggested that there is a conflict

between accuracy and completeness in memory. 326 A minimally prompted recollection is least distorted, but completeness

requires extensive questioning, which is inevitably suggestive and distorting. To the extent that this conflict exists, concern

with accuracy will result in less witness preparation, and concern with completeness will result in more witness preparation.

The adversary system effectively drives the choice [*339] toward completeness. Doctrinally, thorough preparation is an

affirmative ethical obligation, while inaccurate testimony is often untestable and punishable only if knowingly induced.

Structurally, the partisan advocate’s role is not to present a balanced picture of the case but to develop the facts to persuade

a neutral and naive tribunal.

Under these circumstances it is unrealistic to think that witness preparation could consist merely of eliciting the witness’s

narrative or that it could resemble the direct examination of a witness at trial. Recognition is greater than recall. When asked

to remember something they have observed, people respond with far less detail and certainty than when asked to confirm

or deny an observation. 327 In addition, memory functions best when a person relives the event. 328 If narratives or bland

general inquiries are unlikely to distort, they are also unlikely to stir recognition or to focus a witness’s attention upon the

specific event. 329 A lawyer who wants to discover all that can reasonably be learned about the case cannot take the chance

that important facts will be missed in a general interrogation. The lawyer familiar with the case is in an ideal position to

explore the witness’s knowledge by providing the materials that will help stimulate a more complete recollection of a

transaction.

324 The intuitive view that an unprepared side would be at a disadvantage is supported by a study showing that when one side prepared

and presented its case in a client-centered (partisan or adversarial) manner and the other side in a court-centered (outcome-neutral)

manner, the client-centered side prevailed. See Lind, Thibaut & Walker, supra note 270, at 1142. However, there was little difference

between the two types of approaches with respect to diligence of preparation, except that client-centered lawyers who appeared to be

losing sought additional facts. See id. at 1140-41.

325 For a discussion of a lawyer’s responsibility to adequately prepare for the client, see MODEL RULES OF PROFESSIONAL

CONDUCT Rule 1.2 (1989); MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 6-4 (1981). As discussed in Part II, the legal

carrot to encourage adequate preparation is the secrecy surrounding witness preparation, and the stick is the requirement of zealous and

competent representation.

326 See Loftus & Zanni, supra note 297, at 86; supra text accompanying notes 271-306.

327 See F. BARTLETT, supra note 280, at 195; Cofer, supra note 285, at 218-19; Loftuz & Zanni, supra note 297, at 86.

328 See Koestler, supra note 285, at 263-64 (describing the process by which a fragmentary image can have ″uncanny evocative

power″). See generally F. BARTLETT, supra note 280, at 207 (″When a subject is being asked to remember, very often the first thing

that emerges is something of the nature of attitude. The recall is then a construction, made largely on the basis of this attitude.″); A.

TRANKELL, supra note 93, at 24 (providing a summary of memory processes).

329 See A. TRANKELL, supra note 93, at 22. An interesting example of neutral use of leading questions is Pediatric Telephone Advice,

a handbook for pediatricians’ offices for handling telephone calls from concerned parents. See B. SCHMITT, PEDIATRIC TELEPHONE

ADVICE 25-270 (1980). Clearly, the user’s central concern is to obtain information that is as accurate as possible. One can hardly find

a direct question in the book. For example, in the case of a coma, the parent is asked these clearly leading questions:

1. Is there any possibility of a head injury or neck injury? . . .

2. Is there any chance of poisoning or a drug overdose? . . .

3. Is there any chance your child was just stung by a bee or wasp? . . .

4. Is your child’s breathing very slow and weak? Are your child’s lips or skin bluish or dusky?

Id. at 32.

Page 45 of 54

68 Tex. L. Rev. 277, *338

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8MW0-0054-5215-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8MW0-0054-5215-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8MW0-0054-5215-00000-00&context=1000516


Having learned enough about the case to advise the client, the lawyer must fulfill a second duty -- presenting the client’s

case persuasively. 330 Counsel in the adversary system must educate and persuade the naive tribunal in a compressed period

of time. At a minimum the lawyer is ″entitled to help place the witness’ testimony in a light [*340] favorable to the client″
331 and to make the testimony at trial clear and persuasive, regardless of the natural articulateness of the witnesses. 332 To

present an effective case, the person responsible for obtaining and presenting the facts to the tribunal must organize them

in a convincing way. The decision whether certain witnesses will testify depends on the lawyer’s evaluation of each

witness’s credibility and persuasiveness during witness preparation. 333

Similarly, the orderly development and presentation of the case through the testimony of several witnesses and within the

testimony of a particular witness are important both for simple coherence and for persuasive effect. 334
″[O]rdering . . . the

prospective proofs, organizing, aligning, and marshaling empirical data with the view to combative employment . . . is the

hallmark of the adversary enterprise.″ 335 Certain types of presentation -- for example, a chronological narrative -- are

particularly effective in aiding comprehension; others -- for example, building to a climax -- are particularly suited for

persuasion. 336 Obviously, a presentation structured on the basis of these principles is anything but natural or spontaneous,

but an attorney would be remiss in not presenting the evidence in a manner that is comprehensible and compelling to the

tribunal. 337

In sum, neither completeness nor persuasion can be achieved by a passive advocate. Lawyers must choose the context in

which to present witnesses’ testimony, and they must also teach the witnesses how to present their testimony most

effectively. Remaining well within existing ethical boundaries, the lawyer can suggest to a witness which points to

emphasize, which to avoid unless directly asked (″don’t volunteer″ is the [*341] watchword of much preparation), and how

best to describe or characterize events or actions. Levin and Cramer explain:

[One might assume] that the witness has command of the substance of his testimony and the vocabulary with which to

express it. The assumption is, of course, totally unwarranted. Witnesses, without any intention of falsifying, exaggerate

speed, lengthen or fore-shorten time, and otherwise ″shade the details″ of a case to an extent which must inevitably hurt

their own cause. Other witnesses, far from dealing in hyperbole, are so lacking in imagery and verbal skills that they can

hardly describe an event. Unaided, they may fail totally to communicate the significance of their experience.

330 See supra note 254. Presentation of the case generally occurs after the initial investigation, but the two processes may overlap.

Settlement discussions with the opponent, for example, may take place during discovery.

331 G. BELLOW & B. MOULTON, supra note 13, at 357.

332 See M. FREEDMAN, supra note 14, at 62.

333 See J. SONSTENG, supra note 95, at 211-12.

334 See, e.g., R. ARON & J. ROSNER, supra note 2, at 151-52 (emphasizing the importance of order in presenting witnesses); D.

SHULMAN, supra note 268, at 1201-13 (advising lawyers to place a strong witness on the stand first and to present the client as a

witness as late as possible in the case); Hanley, supra note 93, at 477-78 (arguing that success depends on preparation and presentation

of witnesses and on order of presentation).

335 Berkey Photo, Inc. v. Eastman Kodak Co., 74 F.R.D. 613, 616 (S.D.N.Y. 1977); see also Hickman v. Taylor, 329 U.S. 495, 511

(1947) (asserting that proper presentation of a client’s case demands that the attorney assemble information and sift through the facts

to prepare legal theories without undue and needless interference). A less edifying -- but no less legitimate -- goal is to ″bury the adverse

witness in the middle of [the] case.″ Hanley, supra note 93, at 480.

336 See J. SONSTENG, supra note 95, at 27 (describing a trial as a play directed by the attorney ″using actors and actresses as

witnesses who perform for an audience composed of the jury and judge″); McElhaney, supra note 13, at 83 (advising a lawyer who is

″planning to save some powerful piece of evidence″ for the end of the testimony to tell the witness not to ″blurt out the climax at the

very beginning″).

337 See supra text accompanying notes 95-109.
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These very facts, as we have seen, impose upon the attorney the obligation to aid the witness. 338

It is, therefore, impossible to avoid detailed discussion of the substance of prospective witnesses’ testimony if each side

is to present a coherent and persuasive case.

D. Conclusion

Witness preparation presents lawyers with difficult ethical problems because it straddles the deeper tension within the

adversary system between truth seeking and partisan representation. Witness preparation may foster inaccuracy by

introducing distortion into a witness’s testimony, but it also promotes accuracy when it is used to clarify complex or

ill-recalled events. Witness preparation is a child of the adversary system -- an inevitable outgrowth of its structure 339 --

and like its parent embraces both truth seeking and partisan representation.

IV. Toward a Resolution of the Witness-Preparation Problem

The witness-preparation problem, as discussed in this Article, has two parts. First, the applicable legal doctrine is complex

and ambivalent. Second, the doctrinal complexity and ambivalence reflects a tension within the fundamental structure of

the adversary system. It is important to recognize that the arguments in Part III for and against witness preparation do not

exactly answer each other. Most critics of witness preparation point to its distorting effects on testimonial accuracy. Its

supporters reject the primacy of accuracy or point to the value of witness preparation in creating a clear and persuasive

adversarial presentation. [*342] The critics emphasize outcome, while the supporters emphasize process and structure. At

first glance, it seems that these very different perspectives make a general approach to resolving witness-preparation

questions impossible. In fact, the opposite may be true.

Professor Luban has suggested that the adversary system has a wide and a narrow sense. 340 In the wide sense, partisanship

has its own value. Taken to its logical conclusion, the adversary system in the wide sense can be used to justify what Luban

calls ruthless behavior -- that is, aggressive partisanship bordering on the unethical or illegal. In the narrow sense, the

adversary system is simply a structure and resulting procedures. The narrow sense creates no imperative to follow the

adversarial nature of the system to its logical conclusion -- that truth seeking is essentially irrelevant. 341 Rather, the

adversary system’s structure necessitates some departures from truth seeking and other judicial goals, but within that

structure exists the flexibility to pursue those goals.

The distinction between the adversary system as ideology and as structure provides the framework for an approach to the

witness-preparation problem. Witness preparation is justified when the narrow version of the adversary system necessitates

it. Witness preparation’s distorting effects on testimony are not justified when witness preparation is merely a reflection

of partisanship and competitiveness for their own sakes. For example, because the structure of the adversary system

requires partisan presentation of a case, some preparatory activities are essential to a coherent and persuasive presentation.

Thus, a rigid rule banning all pretrial contacts with witnesses would reduce distortion but would be incompatible with the

adversary structure that demands that the parties develop the facts. The goal in evaluating a particular witness-preparation

technique used with a particular type of witness must involve an assessment of the adversarial implications. Witness

preparation should be channeled into those methods that permit partisan case development but present the least threat of

impaired fact finding.

338 A. LEVIN & H. CRAMER, supra note 39, at 30.

339 Cf. Pizzi, Judge Frankel and the Adversary System, 52 U. COLO. L. REV. 357, 362-63 (1981) (arguing that Judge Frankel’s

criticism of the adversary system -- that it sacrifices the pursuit of truth -- goes to its structure and not to its ethical rules).

340 See Luban, supra note 47, at 90-91. Professor Luban, however, would probably go on to say that the adversary system, even in

its narrow sense, is not justified just because it is there. Its mere existence does not necessarily demonstrate the morality of the adversary

system or of witness preparation. See id. at 111-18.

341 Cf. Martone, Adversary Adjudication on Trial, 21 ARIZ. ST. L.J. 227, 233-34 (1989) (″the adversary system is not essential for

the truth finding process″).
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Two kinds of rules, ethical and procedural, affect witness preparation practices. A lawyer has an ethical duty, based on the

structure of the adversary system, to understand a client’s case as fully as possible and to present it as persuasively as

possible. Because virtually all witness preparation has distorting effects on testimony, preparation should be [*343] limited

to the minimum necessary to fulfill the lawyer’s ethical responsibility. The lawyer must be able to obtain information,

clarify important points, expose or resolve misperceptions, and organize the presentation of the case. Beyond that,

polishing, scripting, and rehearsing (especially repeated rehearsing) seem undesirable. A witness should be calm and in

command of the subject matter of the expected testimony, but invulnerability is neither a realistic expectation nor in most

cases an accurate reflection of the witness’s knowledge.

The lawyer’s negative ethical duty -- not knowingly to mislead the tribunal -- is less easy to apply to witness preparation

practices. None of the practices identified in Part II necessarily result in false testimony, and all can be justified as

enhancing accuracy in some or most cases. Therefore, the ethical prohibition must turn on the question whether the lawyer

knows of the falsity of the resulting testimony. Because such knowledge is difficult to quantify and to prove, 342 the

prohibition on knowingly presenting false testimony is not likely to be a helpful guide to appropriate witness preparation,

as the reaction to Opinion No. 79 demonstrates. 343 Moreover, knowingly presenting false testimony ought to be extreme

conduct that witness preparation should ordinarily not approach. The ethical lawyer should not feel free to engage in any

witness preparation activity short of actually countenancing perjury.

Procedural rules hold out more promise for balancing the lawyer’s responsibilities. Procedural rules can be designed to turn

on more objective criteria than a lawyer’s state of mind or the potential effects of subtle suggestion. Consequently,

procedural rules are more easily understood and enforced. Three witness-preparation situations previously discussed in this

Article will serve to demonstrate this approach: (1) Colonel North’s use of notebooks containing selected non-privileged

documents while preparing for testimony, (2) the discovery of material supplied to expert witnesses in Berkey, and (3) the

group preparation of prosecution witnesses in United States v. Ebens. 344

A. Collections of Non-Privileged Documents

One can speculate that Colonel North’s notebooks contained, among other things, some of the documents provided by or

available to the congressional investigators. North’s lawyers probably selected and organized those documents according

to their view of the documents’ significance for North’s defense. North undoubtedly reviewed and discussed [*344] the

documents extensively with counsel before appearing before the committees. 345 The selection and use of the documents

in preparation for testimony, therefore, constitutes the most sensitive kind of legal work. The resulting collection

represented core work product and reflected attorney-client communications. 346

A sweeping waiver by rule 612 of the protection afforded to this collection of documents should be inferred only with great

caution. As Professor Marcus and others have pointed out, since this preparation technique clearly does not constitute

voluntary exposure or voluntary risk of exposure, the idea of waiver is itself inapt. Rather, applying rule 612 to require

disclosure simply elevates rule 612 above the rules providing privacy for witness preparation, a result that seems to have

little support in the text or legislative history of rule 612. 347 Doctrinally, the issue is a stand-off.

A look at the adversarial process presents a clearer choice. Review of relevant documents has distinct advantages for the

quality of a witness’s testimony. It is precisely the kind of preparation that should be encouraged. It enormously enhances

342 See supra text accompanying notes 120-125.

343 See supra text accompanying note 8.

344 800 F.2d 1422 (6th Cir. 1986).

345 The present discussion focuses on preparatory use of a presumed collection of discoverable documents. Other materials in the

notebooks -- for example, North’s own notes -- are treated only in passing. Similarly, North’s consulting the materials during testimony

makes the case for disclosure far more compelling.

346 See supra text accompanying notes 188-194.

347 See supra text accompanying notes 196-215.
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the completeness, accuracy, and coherence of the testimony, as North and Sullivan said repeatedly. 348 Moreover, use of

the pertinent documents themselves affords little opportunity for distortion, because their contents cannot change to the

degree that unsupported memory can; partisan flights of fancy are firmly tethered by the documents themselves. Moreover,

distortion is largely remediable by the diligent efforts of opposing counsel, who has access to the underlying documents,

as Sporck recognized. 349

The greatest problem with permitting discovery of these compilations is not that counsel will forego review of important

documents with witnesses -- some familiarity with the relevant documents will always be essential -- but rather that a

different technique for review will be employed. The cautious lawyer, in light of the Berkey decision requiring disclosure

in most situations, should assume that all preparation material will be revealed. Because rules 23(b)(3) and 612 apply only

to written materials and because the courts have strictly protected from disclosure preparation activities that constitute oral

work product, 350 the obvious [*345] alternative is to prepare witnesses by describing but not showing the relevant

documents to them. 351 Indeed, some courts, in requiring disclosure of materials reviewed during preparation, have

suggested that the ″sophisticated prospective witness [would] . . . use a ’coach’ who has examined the documents, rather

than the documents themselves.″ 352

Oral description of documents is the worst possible type of witness preparation for the legal system to encourage. First,

preparation that is done orally does not reduce the risk of distorting memory. 353 Quite the contrary, there is a great

likelihood that any oral description of a document would be, to some degree, inaccurate. The lawyer would undoubtedly

introduce biases, for example, by minimizing the significance of a document because the lawyer wishes it minimized.

Without the document in hand, the witness has little choice but to agree with that characterization. Consequently, any

further interpretation of the document by the witness will likely stray far from the truth. Unnecessary inaccuracy of this

kind provides little support to the witness -- who may be brought up short on cross-examination -- and constitutes a

disservice to the tribunal.

Second, oral preparation is likely to be incomplete preparation. Relying on only oral discussion, the witness may be

surprised during testimony by a particular turn of a phrase, by the context or placement of a point in the document, or by

material that was simply not discussed. Careful review of the actual document by the witness would frequently correct this

problem. It would also enable the witness to assist the lawyer by noticing points about the document that the lawyer may

have missed. In all likelihood, the witness will be more familiar with the circumstances under which the document was

written. Education of the lawyer is, after all, an important part of witness preparation, and it makes no sense to deprive the

lawyer of this source of information.

Finally, penalizing written preparation tends to favor those parties with the resources to spend the extra time to meet

face-to-face with witnesses or the extra resources to create special, ″sanitized″ collections of documents for review by

witnesses. 354 Litigation favors the wealthy litigant [*346] enough as it is, 355 without conferring this additional advantage.

348

349 759 F.2d 312, 318 (3d Cir.), cert. denied, 474 U.S. 903 (1985).

350 See supra notes 62-64, 196-234 and accompanying text.

351 See R. ARON & J. ROSNER, supra note 2, at 69 (Supp. 1988); J. KESTLER, supra note 3, at 336; Summit, supra note 13, at 57;

Solovy & Byman, Rule 612 and Work-Product Usage in the Preparation of Testimony, Nat’l L.J., June 10, 1985, at 28, col. 3, 29 col.

1.

352 Jos. Schlitz Brewing Co. v. Muller & Phipps, Ltd., 85 F.R.D. 118, 120 n.2 (W.D. Mo. 1980); see also Barrer v. Women’s Nat’l

Bank, 96 F.R.D. 202, 204 n.1 (D.D.C. 1982) (noting that to protect against disclosure, a lawyer should simply not allow a client to review

a document prior to testifying).

353 See Marcus, supra note 57, at 1646-47 (noting that ″the intensity of face-to-face preparation may foster shading of testimony″).

354 See id. at 1613-14, 1644.

355 See id. at 1613.
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There is an alternative to both wholesale disclosure and complete secrecy. Just as Professor Marcus recommended

borrowing the ″particularized need″ standard from Federal Rule of Criminal Procedure 6(e) (relating to the secrecy of

grand jury material) for disclosure of privileged documents, 356 rule 6(e) can also be borrowed for collections of

non-privileged documents. A line of cases in the District of Columbia Circuit has addressed the problem of applying rule

6(e) to collections of otherwise discoverable documents. The court took as axiomatic that submission of documents to a

grand jury does not immunize them from all future discovery. The issue is what future discovery may occur without

disclosing matters occurring before the grand jury. The court has arrived at an elegant, predictive, and highly practical rule:

only the production of grand jury documents as such is prohibited; the documents themselves remain independently

discoverable.

In the first of the cases, a Securities and Exchange Commission subpoena for documents that had previously been presented

to a grand jury was upheld because the agency had valid, independent grounds for requesting the documents -- there was

no reason for the Commission even to know of the grand jury’s existence. 357 Conversely, a Freedom of Information Act

request for Watergate documents was denied in another case because the request specifically sought information presented

to a grand jury. 358 In Senate of Puerto Rico v. Department of Justice, 359 the court upheld a Freedom Of Information Act

request that asked for all documents on a certain subject in Department of Justice files, including but not limited to materials

presented to a grand jury. 360 The court reasoned that the Department could have released all the documents requested

without further identifying their source, and the requester would have been unable ″to determine which documents had been

submitted to the grand jury.″ 361

Senate of Puerto Rico has direct application to witness preparation [*347] involving the use of a collection of discoverable

documents. It makes sense to protect the privacy of the collection in a way that retains access to the underlying documents.

It is one thing to ask a witness what happened at a particular board meeting; it is quite another to ask what the witness and

counsel discussed about the meeting. 362 The opposing party can have full access to the underlying information through

substantive discovery, but the burden remains on the questioner to select topics and documents to ask about. The request

for the collection itself, in contrast, is like the request for grand jury materials per se -- it treads in a protected area and

serves only to reveal protected information.

This arrangement affords a significant degree of privacy to the preparer. Even if the questioner is permitted to ask whether

the witness reviewed a particular document prior to testifying, answers to that question would not necessarily reveal

whether the document was presented to the witness by counsel. Moreover, if preparation was at all extensive, the witness

is unlikely to remember completely or accurately which documents were discussed with counsel. 363 The main purpose for

asking for an ″official list″ of documents reviewed with a witness is to obtain a complete and accurate picture of the matters

deemed significant by the witness’s preparer. The questioner hopes in this way to infer the opponent’s evaluation of the

significant points in the case and perhaps the opponent’s lines of proof and argument. Unless the picture obtained is certain

356 See id. at 1647; supra section II(B)(5).

357 See SEC v. Dresser Indus., 628 F.2d 1368, 1382-83 (D.C. Cir.) (en banc), cert. denied, 449 U.S. 993 (1980); see also United States

v. Stanford, 589 F.2d 285, 291 (7th Cir. 1978), cert. denied, 440 U.S. 983 (1979) (allowing disclosures that revealed nothing about a grand

jury investigation to persons with a legitimate interest in the documents); United States v. Interstate Dress Carriers, 280 F.2d 52, 54 (2d

Cir. 1960) (allowing disclosure of data sought ″for its intrinsic value in the furtherance of a lawful investigation . . . rather than to learn

what took place before the grand jury″).

358 See Fund for Constitutional Gov’t v. National Archives & Record Serv., 656 F.2d 856, 869-70 (D.C. Cir. 1981).

359 823 F.2d 574 (D.C. Cir. 1987).

360 See id. at 582-83, 589.

361 Id. at 583.

362 Similarly, the attorney-client privilege permits the first question, which requests underlying facts, but not the second, which

requests the communication between client and attorney. See Upjohn Co. v. United States, 449 U.S. 383, 395 (1981).

363 Cf. Vogel, supra note 101, at 397 (asserting that a witness will recall, if asked, ″that questions were asked rather than statements

made″).
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and complete, it is not much more useful than the questioner’s own evaluation of the case. Therefore, identifying the

documents relied upon piecemeal through the witness’s recollection is highly unsatisfactory to the opponent; in addition,

it preserves the secrecy of the preparer’s strategy.

Protecting the privacy of witness preparation obviously encourages preparation and advances the partisan aspects of the

adversary system. Access to the underlying documents serves the accuracy goals of the system. An opposing lawyer who

identifies the important issues in the case can use specific questions to discover what the witness has consulted. In the

context of grand jury materials, the individual documents’ availability from other sources is decisive: ″The civil lawyer’s

need [for grand jury materials] is ordinarily nothing more than a matter of saving time and expense. . . . We have

consistently rejected the argument that such [*348] savings can justify a breach of grand jury secrecy.″ 364 Similarly, as

long as the opposing lawyer has the ability to obtain individual documents and cross-examine the witness about them, there

is no compelling need to breach the work-product protection.

B. Expert Witnesses

The competing goals of the adversary system dictate a different result for an expert who will testify at trial. 365 The

preparation activity at issue in Berkey was providing background information to expert witnesses. 366 Berkey involves

written information, but the analysis that follows applies equally to oral communications.

For unexplained reasons, the Berkey court did not even consider the discovery rules that apply to experts. Instead, it relied

on Federal Rule of Evidence 612, which applies to witnesses generally. 367 The equities of the case demanded disclosure,

but the liberal use of Federal Rule of Evidence 705 and Federal Rule of Civil Procedure 26(b)(4), which apply directly to

experts, would have allowed this disclosure.

Preparation of expert witnesses should be treated differently from preparation of other witnesses. Subtle distortion of the

testimony by pre-trial coaching is to a large extent a nonissue: the expert is and can be easily depicted on cross as an

advocate. 368 In the expert-witness context, the structural needs of the adversary system are more important. Substantive

cross-examination requires access to the facts and data that form the basis for the expert’s opinion. Because the expert, like

the tribunal, is naive and must be ″programmed″ with the facts of the individual case, the expert’s conclusions are only

valid, or even meaningful, in the context of the input. 369 It is hardly unreasonable, therefore, to require that the [*349]

expert, like the tribunal, render opinions on a definite record. The we accept the idea that scientific conclusions are not

inevitable, the more important it is to know precisely how experts reach their conclusions -- only then can opponents

364 United States v. Sells Eng’g, Inc., 463 U.S. 418, 431 (1983).

365 As this Article has pointed out, see supra notes 85, 89, experts may have a variety of roles in litigation. Some differences are legally

significant, and some are not. See id. Berkey represents one of the most common (and straightforward) uses of experts, but it does not

represent all such uses. Accordingly, experts with more complex relationships to the sponsoring party -- for example, in-house experts

-- may have to be treated differently.

366 Berkey Photo, Inc. v. Eastman Kodak Co., 74 F.R.D. 613 (S.D.N.Y. 1977) (Frankel, J.).

367 See id. at 616-17. Given his general views on witness preparation, Judge Frankel was probably anxious to reach for the more

general proposition that would open up witness preparation to greater scrutiny. The subsequent retreat from the Berkey position, see supra

section II(B)(6), suggests the value of confining Berkey’s broad holding to the expert setting.

368 This perception of the expert as an advocate is presumably the reason that the Third Circuit found that discovery of core work

product would not affect the expert’s credibility. See Bogosian v. Gulf Oil Corp., 738 F.2d 587, 595 (3d Cir. 1984) (holding that the

″marginal value″ of disclosure of attorney-expert communications allowed disclosure). Because it is generally recognized that the lawyer

explains to the expert more or less exactly what needs to be said, the communications reflecting this explanation have no bearing on the

plausibility of the expert’s opinion.

369 The requirement for hypothetical questions to experts -- which was in place before enactment of the Federal Rules of Evidence

-- was a reflection of this philosophy. The jury was able in theory to see each and every factual assumption upon which the expert based

the conclusion and then compare the assumptions to its findings of the actual facts of the case. See supra section II(B)(4).
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effectively challenge them. 370 Moreover, the expert’s very lack of personal knowledge makes it relatively easy to

reconstruct, to an extent impossible with a lay witness, the universe of case-specific facts upon which the expert is relying.

Even though the Federal Rules of Evidence require only disclosure of factual material provided to the expert during

cross-examination, many courts require early disclosure to permit a thorough, orderly, and efficient examination. 371 This

disclosure typically begins with interrogatories and document requests. Based on the interrogatory answers and documents,

the opposing lawyer then deposes the expert, also exploring any foundational material that has been communicated orally.
372 Disclosure under these terms poses no threat to the partisan nature of the adversary system. The essential work product

-- strategy and lines of proof -- is already revealed in interrogatories covering the expert’s identity, the subject of the

proposed testimony, and the opinions that will be rendered. The rest involves factual foundation, disclosure of which is

essential to effective cross-examination. Whatever its faults, cross-examination is the main tool for achieving the accuracy

goals of the advocacy system. Accordingly, there is no sound reason to protect factual information provided to testifying

experts from early and complete disclosure. 373

C. Group Preparation of Witnesses

The final application involves the hardest issue, collusive witness preparation. In United States v. Ebens, the government

prosecuted Ronald Ebens and Michael Nitz for violating the civil rights of Vincent Chin, [*350] a Chicago man who had

been brutally murdered allegedly because of his Chinese ancestry. For their roles in the murder, Ebens and Nitz had

received what many perceived to be unreasonably light sentences in state court. The civil rights prosecution followed the

resulting public outcry. One of the most active proponents of federal action was lawyer Lisa Chan.

Chan was neither a prosecutor nor was she formally connected with the litigation. Nevertheless, she met with three of the

main prosecution witnesses -- Robert Sirosky, Gary Koivu, and Jimmy Choi -- friends of Chin who had been with him at

various times on the night of the murder. She explained to the witnesses that they were meeting ″to help each other

remember exactly what happened, how it happened, when it happened and all the minor details.″ 374 Chan also sought to

reconcile the versions of Sirosky, Koivu, and Choi with the statements of other witnesses.

The issues discussed were, among other things, whether the defendants had directed ethnic slurs at Chin. 375 Koivu and

Sirosky recalled having heard Ebens and Nitz use racially inflammatory language, but Choi initially did not. The meeting

was tape recorded, and the defendants sought to introduce the transcript of the meeting to impeach the witnesses by

showing that they had been coached. The court of appeals held that the trial court’s refusal to permit the defendants to use

the transcript was reversible error.

Ebens is an unusual case because, apart from involving particularly unsubtle group preparation, (1) the preparation session

was conducted by a lawyer who, representing none of the parties, had no claim of privilege, and (2) a tape recording of

370 See Gay v. P. K. Lindsay Co., 666 F.2d 710, 713 (1st Cir. 1981), cert. denied, 456 U.S. 975 (1982) (rejecting application of both

rules 612 and 705 because no reliance by the expert had been demonstrated).

371 See United States v. International Business Machs. Corp., 72 F.R.D. 78, 81-82 (S.D.N.Y. 1976) (holding that Federal Rule of Civil

Procedure 26(b)(4) does not protect from disclosure materials provided to the expert by the sponsoring party).

372 See Shulman, supra note 284, at 521-22.

373 See Committee on Product Liability, Discovery of Expert Witnesses under Federal Rule 26, 44 RECORD OF THE ASS’N OF THE

BAR OF THE CITY OF NEW YORK 534 (1989) (recommending amendment of rule 26(b)(4) to permit discovery of expert witness

by deposition as of right); see also Graham, Discovery of Experts Under Rule 26(b)(4) of the Federal Rules of Civil Procedure: Part

Two, An Empirical Study and a Proposal, 1977 U. ILL. L.F. 169, 200 (proposing an amendment to permit discovery of all materials

provided to a testifying expert).

374 United States v. Ebens, 800 F.2d 1422, 1431 n.2 (6th Cir. 1986). The court reprinted substantial portions of the transcript of Chan’s

meeting with the witnesses as an appendix to its opinion. Id. at 1442-45.

375 This fact is highly significant, because the prosecution had to be able to prove that the defendants were motivated by ethnic or racial

animus. See id. at 1429.
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the session was extant. To make the example more representative of actual practice, let us suppose that Ebens had been a

civil action in which (1) Chan represented all three witnesses, and (2) the session was not recorded. If Choi testified

truthfully at trial that he heard ethnic slurs, the statements made at the meeting with Chan, while of great importance to

the defense, would have been absolutely protected by the attorney-client and work-product privileges. 376 Within the

adversary structure, Chan was well within her rights to inform her [*351] clients of the expected testimony of others and

to encourage them to reflect on the accuracy and certainty of their memories.

But group preparation poses extraordinary dangers of collusion, influence, and fabrication. 377 Accordingly, the defendants

should have been permitted to ask each witness whether he discussed the substance of his testimony in the presence of other

witnesses, when the discussions occurred, which subjects were discussed, and who was present, regardless of the presence

of counsel at such meetings. The substance of the conversations with counsel would have remained privileged, but the

courts’ usual reluctance to permit questioning on the subject matter of discussions between lawyers and clients 378 would

give way.

This outcome is a compromise. Truth seeking is thwarted because the defendants do not learn of Choi’s initial failure to

recall ethnic slurs. Partisan representation is thwarted because the secrecy of Chan’s preparation is breached -- the mere

occurrence of such meetings will be damaging to Choi’s credibility in the eyes of the jury. 379 On the other hand, the

defendants obtain a limited impeachment tool, and Chan has the opportunity to resurrect Choi’s memory on an important

point. In a single case, this resolution may be no more than an expedient compromise of conflicting interests. In the long

run, however, required disclosure of group meetings of witnesses would be a strong disincentive to such behavior. Like oral

description of documents and secret data provided to experts, group preparation does not represent an equilibrium between

partisanship and accuracy, but instead the triumph of partisanship. Any resolution of the witness-preparation problem must

restore that balance.

[*352] V. Conclusion

This Article has identified the place witness preparation occupies in the American judicial system and the difficulties it

poses for the administration of justice. As a practical matter, witness preparation is a universal practice, despite the

pervasive uncertainty in the legal rules that apply to it. The uncertainty is the result of the ambivalent doctrinal basis for

witness preparation: the adversary system encourages the practice but simultaneously seeks to remedy its effects. The

ambivalence, in turn, can be traced to the adversary system’s competing goals of accuracy and partisan representation.

Witness preparation is not harmless. It provides opportunities for lawyers to encourage witnesses to adopt convenient, if

not necessarily accurate, testimony. Even with the most honorable intentions, preparation may result in the distortion of

376 The transcript in Ebens, whatever its impeachment value to the defendants, does not demonstrate that either Chan or the witnesses

intended to present false testimony to the court. Accordingly, the crime-fraud exception to the attorney-client privilege would not have

provided grounds for disclosure of the substance of the meeting, had the attorney-client privilege applied in the first place. See United

States v. Gordon-Nikkar, 518 F.2d 972, 974-75 (5th Cir. 1975).

377 Concededly, a well-executed hub-and-spoke arrangement in which the lawyer coordinated testimony through meetings with one

client at a time could have similar deleterious effects. See United States v. Townsley, 843 F.2d 1070, 1086 (8th Cir. 1988) (citing

Diversified Indus. v. Meredith, 572 F.2d 596 (8th Cir. 1978)). Hub-and-spoke consultations should be excluded from this disclosure rule,

however, on practical grounds. First, such arrangements are very time-consuming, especially if many issues and perspectives are

involved. Second, the lack of direct conversation among the witnesses is likely to lead to adoption of an ill-fitting story that will be more

vulnerable to cross-examination, if not impeachment. Third, it is unwise to start down the road of required disclosure of one-on-one

meetings between lawyers and clients, because it would intrude into entirely legitimate conferences. Group preparation provides a

relatively clear, albeit imperfect, line of demarcation.

378 See, e.g., Phoenix Nat’l Corp. v. Bowater United Kingdom Paper Ltd., 98 F.R.D. 669, 671 (N.D. Ga. 1983) (finding that rule

26(b)(3) governs even though the movant did not seek discovery of ″documents or tangible things″); Ford v. Philips Elecs. Instruments

Co., 82 F.R.D. 359, 361 (E.D. Pa. 1979) (establishing guidelines for questioning a witness); Bercow v. Kidder, Peabody & Co., 39 F.R.D.

357, 358 (S.D.N.Y. 1965) (refusing to compel witness to reveal person with whom he had discussed the deposition).

379 See Vogel, supra note 101, at 398 (recommending that ″if it should appear that all of the witnesses have met at a single time with

counsel, the impression is left that they all got together and arranged a story″).
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witnesses’ recollections. But witness preparation is integral to the lawyer’s role in a judicial system that depends on partisan

case development. Some preparatory activities are essential to a coherent and reasonably accurate factual presentation.

More intensive preparation is required if the partisan advocate is to fulfill the ultimate responsibility to the client --

presenting a persuasive case. This conflict cannot be resolved with one or a few doctrinal rules. Instead, each case requires

thoughtful consideration of the precise nature of the witness preparation involved and of its relationship to adversarial

justice.

Copyright (c) 1989 Texas Law Review

Texas Law Review

Page 54 of 54

68 Tex. L. Rev. 277, *352



| | Neutral

In re Attorney Discipline Matter

United States Court of Appeals for the Eighth Circuit

September 12, 1996, Submitted ; October 24, 1996, Filed

No. 95-1799

Reporter

98 F.3d 1082; 1996 U.S. App. LEXIS 27571

In re: ATTORNEY DISCIPLINE MATTER

Prior History: [**1] Appeal from the United States

District Court for the Eastern District of Missouri. 4: 94 SM

143 ELF. Honorable Hamilton, Perry, Shaw, Jackson, Stohr,

Gunn, Limbaugh and Filippine, District Judges.

Disposition: AFFIRMED.

Core Terms

district court, disbarment, discipline, disciplinary, motel,

misconduct, daughter, disciplinary proceeding, impose

discipline, grave injustice, fabricated, remember, substantial

difference, collateral estoppel, federal court, show cause,

proceedings, reciprocal, attorneys, happened, charges, recess

Case Summary

Procedural Posture

Appellant attorney sought review of the decision of the

United States District Court for the Eastern District of

Missouri, which ordered him to surrender his license and

relinquish his enrollment in the district court following his

disbarment by the Missouri supreme court.

Overview

Appellant attorney was licensed to practice law in Illinois

and Missouri. He was acquitted of perjury and subornation

of perjury charges in a criminal case in Illinois. He was

suspended from the practice of law in Illinois for two years.

In disciplinary proceedings in Missouri, the supreme court

disbarred appellant. The district court then subsequently

disbarred appellant. The court affirmed appellant’s

disbarment from the district court finding that the Missouri

supreme court was not collaterally estopped from considering

appellant’s intent in asking certain questions of a person he

knew to be testifying falsely in the Illinois proceeding. The

court found that it was clear appellant counseled his client to

testify falsely in violation of Missouri Rules of Professional

Conduct 3.4(b). There was no abuse of discretion when the

district court imposed discipline identical to that of the

Missouri supreme court.

Outcome

The court affirmed appellant attorney’s disbarment from the

district court for counseling a client to testify falsely finding

that the Missouri supreme court was not collaterally estopped

from considering appellant’s acquittal in the Illinois

proceedings. There was no abuse of discretion when it

imposed discipline identical to that of the Missouri supreme

court.

Counsel: Counsel who presented argument was Michael A.

Gross of St. Louis, MO.

Judges: Before RICHARD S. ARNOLD, Chief Judge,

FLOYD R. GIBSON, and ROSS, Circuit Judges.

Opinion by: FLOYD R. GIBSON

Opinion

[*1083] FLOYD R. GIBSON, Circuit Judge.

On February 9, 1995, the United States District Court for

the Eastern District of Missouri ordered attorney P.S.

(″appellant″) 1 to surrender his license and relinquish his

enrollment in the district court following a similar disbarment

by the Supreme Court of Missouri. On appeal, appellant

argues that the district court erred in imposing discipline

identical to that of the Supreme Court of Missouri because

the Missouri court made factual findings which were

precluded under the doctrine of collateral estoppel. Appellant

1 Because the case is under seal, we refer to all parties by generic names or letters of the alphabet.
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also argues that the district court abused its discretion when

it reciprocally disbarred him because: (1) the Missouri

disbarment order was not supported by adequate proof; (2)

the established misconduct warranted substantially different

discipline; and (3) the imposition of identical discipline

resulted in grave injustice. For the reasons set forth below,

we affirm the district court’s judgment.

[**2] [*1084] I. BACKGROUND

Appellant was a member of the bars of Illinois and

Missouri. Appellant represented a woman (″D.G.″) in an

Illinois divorce case in which the custody of D.G.’s daughter

was at issue. J.M., a witness for D.G.’s spouse, testified that

in October 1986, he and D.G. engaged in sexual intercourse

in a motel room in the presence of D.G.’s young daughter.

Surprised by the damaging testimony, appellant requested a

recess to discuss the matter with his client. Apparently

unbeknownst to anyone, the court reporter inadvertently left

her tape recorder running. Appellant and D.G. remained in

the otherwise empty courtroom to discuss J.M.’s testimony.

During the recess, the following conversation between

appellant and D.G. was recorded:

APPELLANT: What about this business about the

booze though? What about the business about the

[motel]? Did that happen?

D.G.: Yeah, it happened.

APPELLANT: God-damn. What were you thinking

about?

D.G: She was only three months -- I mean 18

months. I couldn’t leave him. I don’t know. I don’t

know.

APPELLANT: You better deny this. Eighteen

months old, Jesus. (emphasis added)

D.G.: Well, she wasn’t even 18 months in ’86. She

was [**3] a little bitty baby. She was still in

diapers. She was born in ’85, in ’84, December of

’84. In ’85, she was about a year, but I was not

seeing him in ’86 because right after the court date,

right after my court date, me and [D] still were

talking, and I did see him then.

APPELLANT: So, that didn’t happen in October of

’86?

D.G.: No, it wouldn’t have been October.

APPELLANT: You better deny this, buddy. You

better deny it. What about the liquor situation? You

told me you didn’t even drink. (emphasis added)

* * *

APPELLANT: Yeah, but I think the thing that hurts

you is taking the kid in the room and screwing with

the kid in the room. He said that you two had sex

in the bed next to your kid, your little kid that was

in the other bed. You’re going to have to do

something with it. (emphasis added)

D.G.: What can I do with it that won’t make it seem

like I’m lying? (emphasis added)

APPELLANT: I don’t know. That’s up to you. It

could be your word against his. It’s up to you.

(emphasis added)

D.G.: Are you saying if I deny it then -- (emphasis

added)

APPELLANT: If you said it didn’t happen, it

didn’t happen. (emphasis added)

D.G.: I remember it happening [**4] in ’86. It

seemed to me she was in diapers. She was little.

I’ve left him so many different times, except the

first time I filed was in ’85, right? (emphasis

added)

APPELLANT: Yeah, but think of your judgment

like that, screwing some guy in a motel room with

your daughter in the other bed next to you. She

recognized her mother, didn’t she?

D.G.: Well, she was little bitty. We’re talking about

little. We’re talking about pampers.

APPELLANT: Well, what are you going to say

about that? Are you going to deny that or not?

D.G.: I don’t know.

APPELLANT: Hum?

D.G.: I don’t know.

APPELLANT: Well, it’s up to you. It’s up to you.

Well, you’re telling the truth when you say it didn’t

happen in ’86. Okay.

D.G.: I don’t remember it happening in ’86, no.

APPELLANT: This guy crucifies you.

D.G.: I know.

After the recess, D.G. testified to the following on direct

examination:

APPELLANT: Okay. Now, in 1986, why -- what

would possess him to tell that you went to a motel

with him, with your daughter?
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[*1085] D.G.: I don’t know.

APPELLANT: Did you think he was your friend?

D.G.: Yes.

APPELLANT: What was the situation with him

when you met [D] when you were separated? Were

you [**5] going out with [J.M.]?

D.G.: No, I wasn’t.

APPELLANT You dumped him for [D]?

D.G.: No, I wasn’t dating anyone.

APPELLANT: You weren’t dating anyone?

D.G.: No.

APPELLANT: Do you ever -- under oath now, do

you ever remember going to a motel with your

daughter with [J.M.]? (emphasis added)

D.G.: No. (emphasis added)

APPELLANT: That’s a lie, isn’t it?

D.G.: Yes.

APPELLANT: What would possess him to tell

that?

D.G.: I don’t know . . . .

The following exchange occurred on cross-examination of

D.G.:

OPPOSING COUNSEL: And, you were saying

that this relationship just ended at your marriage?

D.G.: I did.

OPPOSING COUNSEL: Okay. And, everything

that he is saying after that about any sort of

relationship is totally fabricated?

D.G.: I wouldn’t say fabricated, no. We did talk.

OPPOSING COUNSEL: You did go out?

D.G.: After my separation . . . when I filed for my

divorce.

OPPOSING COUNSEL: But, you did go out?

D.G.: We went riding. We went shopping.

OPPOSING COUNSEL: This was all platonic?

D.G.: Yes.

OPPOSING COUNSEL: So everything he said

today was just fabricated --

APPELLANT: Objection, some of it wasn’t

fabricated. The motel incident she said [**6] was

fabricated. (emphasis added)

OPPOSING COUNSEL: Everything relating to a

sexual nature after 1984 was fabricated, correct?

D.G.: Yes.

The recorded colloquy between appellant and D.G. and the

testimony that followed formed the basis for criminal and

disciplinary proceedings against appellant. The State of

Illinois filed charges against appellant for perjury and

subornation of perjury. Following a non-jury trial, he was

acquitted. A hearing panel for the Disciplinary Commission

of the Illinois Bar concluded that appellant violated several

disciplinary rules and recommended that the Supreme Court

of Illinois suspend him from practice for two years. Appellant

consented to the panel’s report and recommendation, and

the Supreme Court of Illinois suspended appellant for a

two-year period beginning September 29, 1992. On October

15, 1992, the chief disciplinary counsel of Missouri

commenced a disciplinary proceeding against appellant

under Missouri Supreme Court Rule 5.19, which allows the

Court to discipline attorneys based on disciplinary

adjudications of other jurisdictions, provided the attorney is

given an opportunity to show cause why the Supreme Court

of Missouri should not [**7] impose similar discipline. In a

decision entered March 22, 1994, the Supreme Court of

Missouri disbarred appellant. 2

On June 20, 1994, the United States District Court for the

Eastern District of Missouri, pursuant to Local Rule 2(I),

issued an order directing appellant to show cause in writing

within thirty days why the district court should not impose

discipline identical to that imposed by the Supreme Court of

Missouri. On July 11, 1994, appellant filed a reply entitled

″Show Cause″ Application. The ″Show Cause″ Application

requested that the district court suspend appellant for two

years in accordance with the decision of the Supreme Court

of Illinois, rather than [*1086] disbar him in accordance

with the Missouri discipline. The district court denied this

request and entered an order disbarring appellant from the

United States District Court for the Eastern District of

Missouri. 3

2 In re Storment, 873 S.W.2d 227, 231 (Mo. 1994).

3 In re Storment, No. 4:94MC00143 (E.D. Mo. Feb. 9, 1995).
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[**8] II. DISCUSSION

The first issue on appeal is whether the district court erred

when it reciprocally imposed discipline based on the

Supreme Court of Missouri’s disbarment order. Appellant

contends that the Supreme Court of Missouri was collaterally

estopped from reviewing the nature of appellant’s intent

when he asked the following question on direct examination:

APPELLANT: Do you ever -- under oath now, do

you ever remember going to a motel with your

daughter with [J.M.]? (emphasis added)

D.G.: No. (emphasis added)

In the Illinois Circuit Court’s acquittal of appellant, Judge

Riley stated that ″the question [was] prefaced as a test of

memory, not as a test of whether something happened or did

not happen.″ State v. Storment, No. 90-CF-1001, slip op. at

4 (St. Clair County Circuit Court June 24, 1991). However,

the Supreme Court of Missouri found that ″the question and

answer were designed to prove that [D.G.] had never been

to a motel with her daughter and [J.M.]. From his recess

consultation, [appellant] knew this was not true.″ Storment,

873 S.W.2d at 230. According to appellant, the Illinois

court’s conclusion that appellant’s [**9] question was not

intended to suborn perjury precluded the Missouri court

from reviewing the same factual issue, and therefore the

district court erred when it imposed discipline based on the

Supreme Court of Missouri’s judgment. We disagree with

appellant’s contention.

The United States Constitution commands that ″Full Faith

and Credit shall be given in each State to the . . . judicial

Proceedings of every other State.″ U.S. CONST. art. IV, § 1.

Thus, the Constitution required the Supreme Court of

Missouri to give the Illinois ″judgment [of acquittal] at least

the res judicata effect which the judgment would be

accorded in [Illinois].″ Durfee v. Duke, 375 U.S. 106, 109,

11 L. Ed. 2d 186, 84 S. Ct. 242 (1963). It is well settled

under Illinois law that ″an acquittal in a criminal proceeding

against an attorney will not act as a bar to subsequent

disciplinary proceedings based upon substantially the same

conduct.″ In re Ettinger, 128 Ill. 2d 351, 538 N.E.2d 1152,

1160, 131 Ill. Dec. 596 (Ill. 1989) (citing In re Browning, 23

Ill. 2d 483, 179 N.E.2d 14, 17-18 (Ill. 1962)). 4 In Ettinger,

the Supreme Court of Illinois distinguished criminal

proceedings from those which are disciplinary in nature:

The rationale underlying this rule is [**10] the

differing purposes of criminal as opposed to

disciplinary proceedings. While the purpose of a

criminal prosecution is to punish the wrongdoer,

the purpose of a disciplinary proceeding is to

determine whether an individual is a proper person

to be permitted to practice law. . . . Additionally,

the burden of proof in the two proceedings is

different. In a criminal prosecution, charges must

be established beyond a reasonable doubt; in a

disciplinary proceeding charges need be proved by

clear and convincing evidence. In this respect,

evidence deemed insufficient to convict an attorney

on criminal charges may be sufficient to show a

deviation from required standards of professional

conduct, warranting disciplinary action.

Ettinger, 538 N.E.2d at 1160 (citations omitted). In

appellant’s criminal case, the prosecution was required to

prove beyond a reasonable doubt that appellant’s conduct

amounted to subornation of perjury. However, in appellant’s

Missouri disciplinary proceeding his violation of the

Missouri Rules of Professional Conduct only had to be

established by a preponderance of the evidence. In re

Littleton, 719 S.W.2d 772, 775 (Mo. 1986). Because Missouri

courts [**11] need give to the judgment only the res

judicata effect given by other Illinois courts, the [*1087]

Supreme Court of Missouri was not prevented from

considering the conduct underlying the Illinois acquittal.

Durfee, 375 U.S. at 109. Just as the differing burdens of

proof would have enabled the Illinois disciplinary tribunal

to examine the conduct underlying appellant’s criminal

proceedings, Ettinger, 538 N.E.2d at 1160, the differing

burdens of proof allowed the Supreme Court of Missouri to

make an independent consideration of whether appellant’s

conduct violated the Missouri Rules of Professional Conduct.

Id. Therefore, the Supreme Court of Missouri was not

collaterally estopped from considering what appellant’s

intent was when he asked D.G. if she remembered going to

a motel with J.M. Consequently, the district court did not

commit error when it imposed discipline based on the

Supreme Court of Missouri’s disbarment order.

[**12] The second issue on appeal is whether the district

court committed error when it recognized the Supreme

Court of Missouri’s disciplinary action by imposing

reciprocal discipline. When reviewing a district court’s

disciplinary order, we will reverse the order only when an

abuse of discretion has occurred. In re Olkon, 795 F.2d

1379, 1381 (8th Cir. 1986); Coffelt v. Shell, 577 F.2d 30, 32

4 Similarly, an acquittal of criminal charges does not bar disciplinary action based on underlying conduct in Missouri. In re Sympson,

322 S.W.2d 808, 813 (Mo. 1959) (en banc).
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(8th Cir. 1978). The district court disbarred appellant under

Local Rule 2(I)(4), which at the time provided:

(4) Upon the expiration of thirty (30) days . . . this

Court shall impose the identical discipline unless

the respondent-attorney demonstrates, or this Court

finds, that upon the face of the record upon which

the discipline in another jurisdiction is predicated it

clearly appears:

(a) that the procedure was so lacking in notice or

opportunity to be heard as to constitute a

deprivation of due process; or

(b) that there was such an infirmity of proof

establishing the misconduct as to give rise to the

clear conviction that this court could not, consistent

with its duty, accept as final the conclusion on that

subject; or

(c) that the imposition of the same discipline by

this [**13] Court would result in grave injustice; or

(d) that the misconduct established is deemed by

this Court to warrant substantially different

discipline. . . .

Missouri Rules of Court, State and Federal 654 (West

1994). Appellant contends that the district court’s failure to

invoke subsections (b), (c), and (d) of Rule 2(I)(4) amounted

to an abuse of discretion. We disagree.

″[Although] a lawyer is admitted into a federal court by way

of a state court, he is not automatically sent out of the

federal court by the same route.″ Theard v. United States,

354 U.S. 278, 281, 1 L. Ed. 2d 1342, 77 S. Ct. 1274 (1957).

Each individual court has autonomous power to discipline

members of its bar. Id. (″The federal judiciary . . . have

autonomous control over the conduct of their officers . . .

.″); Harlan v. Lewis, 982 F.2d 1255, 1259 (8th Cir.) (″The

existence in the federal courts of an inherent [disciplinary]

power necessary to the exercise of all others is firmly

established.″) (citation and quotation omitted), cert. denied,

510 U.S. 828, 114 S. Ct. 94, 126 L. Ed. 2d 61 (1993); In re

Rhodes, 370 F.2d 411, 413 (8th Cir.) (″Any court which has

the power to admit attorneys to practice has the authority to

disbar or discipline attorneys [**14] for unprofessional

conduct.″) (citations omitted), cert. denied, 386 U.S. 999, 18

L. Ed. 2d 349, 87 S. Ct. 1321 (1967). While state court

disciplinary action is ″’not conclusively binding on the

federal courts,’″ federal courts must give a high level of

respect to state court disbarment proceedings. In re Randall,

640 F.2d 898, 901 (8th Cir.) (quoting Theard, 354 U.S. at

282), cert. denied, 454 U.S. 880, 70 L. Ed. 2d 189, 102 S. Ct.

361 (1981). Thus, a district court, when determining whether

to discipline a member of its bar consistent with a state

disciplinary adjudication, may impose reciprocal discipline

unless, after an independent consideration of the record, the

court finds (1) a deprivation of due process; (2) a lack of

adequate proof establishing misconduct; or (3) that the

imposition of reciprocal discipline would result in grave

injustice. Selling v. Radford, 243 U.S. 46, 51, 61 L. Ed. 585,

37 S. Ct. 377 [*1088] (1917); Randall, 640 F.2d at 901.

Local Rule 2(I)(4)(d) additionally requires the district court

to break from the state court’s order when the misconduct

″warrants substantially different discipline.″

A. Adequate Proof to Establish Misconduct

Appellant contends that the recorded colloquy between him

and his client merely demonstrated [**15] ″the sort of

questioning of a client and venting of emotions″ one would

normally exhibit when confronted with surprising and

damaging testimony. To the contrary, it is not normal or

acceptable for an attorney to counsel his client to deny

damaging testimony without regard for its truth or falsity.

Appellant’s first question of D.G. was whether the incident

at the motel occurred. D.G.’s immediate response was,

″Yeah, it happened.″ After D.G.’s brief attempt to defend

her actions to her attorney, appellant responded, ″You better

deny this.″ When appellant counseled his client to deny the

damaging testimony, he had no reason to believe the

incident at the motel had not occurred. Therefore, as

decided by the Supreme Court of Missouri, appellant

counselled his client to testify falsely in violation of

Missouri Rule of Professional Conduct 3.4(b). Storment,

873 S.W.2d at 230.

Later, during direct testimony of D.G., the following

questioning transpired:

APPELLANT: Do you ever -- under oath now, do

you ever remember going to a motel with your

daughter with [J.M.]? (emphasis added)

D.G.: No. (emphasis added)

In the recorded conversation between appellant [**16] and

D.G., which took place immediately prior to this line of

direct testimony, D.G. never stated or implied that the motel

incident had not ever taken place. There was a substantial

amount of confusion about when the event occurred, but

never a denial of its occurrence. We agree with the Supreme

Court of Missouri that ″the question and the answer were

designed to prove that [D.G.] had never been to a motel with
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her daughter and [J.M.] From his recess consultation,

[appellant] knew this was not true.″ Id. Accordingly, the

Supreme Court of Missouri disbarred appellant. Id. at 231.

There was adequate if not overwhelming proof of appellant’s

misconduct. Therefore, the district court did not abuse its

discretion in refusing to invoke local rule 2(I)(4)(b).

B. Misconduct Warranting Substantially Different

Discipline

Appellant contends that any misconduct on his part warrants

substantially different discipline than that imposed by the

Supreme Court of Missouri for three reasons. First, appellant

argues that the factual findings of the court were precluded

by the doctrine of collateral estoppel and were insubstantial.

We discussed and rejected this reasoning above.

[**17] Second, appellant asserts that his disbarment is

inconsistent with the discipline imposed in In re Ver Dught,

825 S.W.2d 847 (Mo. 1992), another Missouri attorney

misconduct case. The Supreme Court of Missouri no doubt

reviewed both of these cases carefully and found that one

attorney’s misconduct warranted a six-month suspension,

Id. at 851, while another attorney’s conduct warranted

disbarment. Storment, 873 S.W.2d at 231. In each disciplinary

proceeding, a state’s highest court considers many factors

and ″must be given considerable leeway in meting out the

sanctions imposed.″ Randall, 640 F.2d at 904. In appellant’s

case, disbarment was within the appropriate range of

sanctions, and ″we are not in a position, nor authorized, to

second-guess the highest state court on the sanctions it

imposes.″ Id.

Finally, appellant urges that the district court should have

disciplined appellant based on Illinois’ two-year suspension,

rather than Missouri’s disbarment. First, we reiterate that

each court which admits members to its bar has the power

to discipline those members as it sees fit. Theard, 354 U.S.

at 281; Harlan, 982 F.2d at 1259; Rhodes, 370 F.2d at 413.

[**18] The district court was not required to follow the

disciplinary order of either Illinois or Missouri. However,

based on the notification of disbarment by the Supreme

Court of Missouri, the district court issued an order directing

appellant to show cause why it should not impose [*1089]

identical discipline. It was well within the district court’s

inherent power to discipline appellant based on Missouri’s

disbarment order. Therefore, the district court in the present

case did not abuse its discretion in entering judgment

consistent with the Missouri disbarment as opposed to the

Illinois suspension.

C. Grave Injustice

Appellant argues that the district court abused its discretion

when it failed to recognize that a grave injustice would

result from its failure to depart from Missouri’s disbarment

order. We disagree. Appellant did not conduct himself in

accordance with the rules of the profession and was disbarred

from the Supreme Court of Missouri and the United States

District Court for the Eastern District of Missouri as a result.

The district court did not abuse its discretion in failing to

find grave injustice.

III. CONCLUSION

The doctrine of collateral estoppel [**19] did not preclude

the Supreme Court of Missouri from considering the conduct

underlying appellant’s criminal proceeding, and the district

court did not abuse its discretion when it imposed discipline

identical to that imposed by the Supreme Court of Missouri.

Accordingly, we affirm the district court’s disbarment order.

At this point, we suggest that appellant’s best course of

action would be to petition the Supreme Court of Missouri

for readmission to the Missouri Bar based on his readmission

to the Illinois Bar. What the Missouri Supreme Court would

do in this scenario is entirely within its discretion.

AFFIRMED.
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