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SOCIAL MEDIA SOCIAL MEDIA SOCIAL MEDIA SOCIAL MEDIA 
STATISTICSSTATISTICSSTATISTICSSTATISTICS

• Global Active Internet Users now Totals 
3.175 Billion ½ the total global population 
(7.357 Billion)

• There are over 2.206 Billion active Social 
Media users, a global penetration of 30%

• There are 3.734 Billion Unique Mobile 
Users accounting for a 51% worldwide 
penetration

• 1.925 Billion users utilize their mobiles for 
Social Media platforms.

SOCIAL MEDIA STATISTICS (CON’T)

• Social Media users have risen by 176 Million in the last year.

• 365 Million active mobile social users have been added over the 
same time span, an incredible total growth of 541 Million.

• Mobile users constitute half of the world’s population, and 2 million 
smart phones are sold worldwide every single day.

• 12 new active mobile social users are added every second OR 1 
Million per day.
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WHAT HAPPENS IN SIXTY SECONDS

• Every 60 seconds 400 hours of 
video is uploaded to YouTube

• Every 60 seconds there are 
422,34o Twitter Posts

• Every 60 seconds there are 
369,000 Tumblr POSTS

• Every 60 seconds Instagram 
users upload 55,000 images

HOW DO WE LEVERAGE SOCIAL MEDIA?
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SPECIFIC TOOLS

• HISTORIC EVENT RECREATION 

• FIND EYE WITNESSES

• PHOTOS AND VIDEOS OF EVENT

• CONTEMPORANEOUS 
STATEMENTS

• INCONSISTENT STATEMENTS

• WITNESS LOCATION

• IDENTIFY WITNESS SOCIAL 
MEDIA CIRCLES

• MONITOR WITNESSES

• VET JURIES

• FIND FRESH EVIDENCE FOR 
APPEAL

• SEARCH FOR ASSETS TO 
ENFORCE JUDGMENT 

A PROCEDURAL SNAP SHOT

• INTAKE – VET CLIENT’S VERSION OF EVENTS BEFORE COMMITTING TO 
PLEADINGS

• GATHER FACTS TO STRENGETHEN CLAIM BEFORE ISSUE

• IDENTIFY PROBLEMATIC EVIDENCE EARLY 

• STATEMENT OF DEFENSE – CHALLENGE FACTUAL ASSUMPTIONS

• DEPOSITION – PREPARE CLIENT FOR EVIDENCE

• DEPOSITION – GATHER SOCIAL MEDIA HISTORY TO PUT TO 
DEFENDANT 

• PERIOD BETWEEN DEPOSITION AND TRIAL – STRENGTHEN 
NEGOTIATING POSITION
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PROCEDURAL SNAP SHOT (CON’T)

• TRIAL – VET JURY LIST

• TRIAL – PUT INCONSISTENT STATEMENTS TO OPPOSING WITNESSES

• TRIAL- CALL INDEPENDENT EYE WITNESSES (HISTORIC SEARCHES)

• TRIAL- MONITOR OPPOSING WITNESSES IN REAL TIME

• APPEAL-FRESH EVIDENCE

Social Media and the Practice of Law 
Knowledge Is Power

• Evolving Standard of Care.

• Lawyers must marshal and preserve evidence.

• As information becomes more readily available, lawyers must utilize

social media to find evidence.
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Today, Breach of Standard of Care. . . 

• Not to counsel your client on Facebook.

• Not to vet social media of client, parties and witnesses.

• Not to check search engines for parties and witnesses.

• Soon… not to use Trial Drone or similar services.

Counsel Client On Facebook & Other Social 
Media 

• Duty to preserve - - not spoliate

• Must inform client to keep and not alter

• Duty to instruct client of adverse use of Facebook and other sites by

opponents
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Vet Social Media

• Duty to know what is in client’s social media presence

• Duty to know what is in adverse parties’ social media presence.

• Check witnesses social media presence.

Check Relevant Search Engines

• Party info: articles/arrests/ownership/bias, etc.

• Witness info: articles/arrests/bias, etc.

• Jurors political affiliation and group associations, etc.

• Trial Drone or Other social media locator
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Jury Research
• Social Media / Trial Drone

• Postings

• Political affiliation

• Group membership

• Photo’s and Interests

• Check Internet - - Political contributions

• Lexis/Westlaw

• Arrests and Convictions

• Land ownership

• Lawsuits

• Affinities

• Other index information

Case Law – Admissibility of Social Media 

• United States v. Hassan, 742 F.3d 104 (4th Cir. 2014).

• Defendants face terrorism charges. Id. at 104. Posted raps promoting “radical jihadist views.” Id. at 117. Defendants appealed the admission

of their Facebook posts on the grounds that the trial court erred by finding that they were self-authenticating pursuant to Federal Rule of

Evidence 902(11) and business records. Id. at 132. The government had presented them as business records because Facebook retains pages

as users make posts. Id. at 133. The Fourth Circuit found that the trial court had not erred. Id.

• Doe v. Va. Wesleyan Coll., No. CL14-6942, 2016 Va. Cir. LEXIS 77 (Cir. Ct. May 18, 2016).

• Determining the applicability of Va. Code Ann. § 8.01-404 to Facebook direct messages between Plaintiff and third party Trial Court determined

that they could be used to impeach her but not during the Defendants’ case in chief or opening. Id. at 2. Facebook messages are within the

four corners of the exclusion provision. Id. at 3.
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Case Law – Admissible to Show

• United States v. White, 810 F.3d 212 (4th Cir. 2016).

• Jury could find that Defendant sent incriminating emails because at the same time the

emails were sent the same IP address logged into Defendant’s Facebook. Id. at 229.

• Palmer v. Big Lots Stores, Inc., Civil Action No. 3:14-CV-276, 2015 U.S. Dist. LEXIS

3342 (E.D. Va. Jan. 12, 2015)

• In personal injury case following boxes that fell onto Plaintiff, Defendant uncovered Facebook post in which

Plaintiff indicated a third party caused the boxes to fall. Id. at 11. Defendant used this post to support Motion

for Summary Judgement.

Case Law – Admissible to Show
• Ebersole v. Kline-Perry, No. 1:12cv26 (JCC/TRJ), 2012 U.S. Dist. LEXIS 123205 (E.D. Va. Aug. 29, 2012).

• Plaintiff, a pet care business owner, sued Defendant for libelous statements accusing him of animal cruelty. Id.

at 2-3. Some of these statements were posted on Facebook. Id. at 3. Following trial Defendant brought

motion for new trial. Id. at 1.

• Defendant alleged that it had suffered unfair surprise by YouTube and Facebook videos of Plaintiff handling

dogs. Id. at 12. Court rejected this Motion finding that:

• As videos were of a promotional rather than record keeping nature and thus not clearly under the scope of Defendant’s request for

production. Id.

• That because Defendant was given link to two of the videos and all of the videos were of the same nature Plaintiff was not prejudiced.

Id. at 13.

• Separately, the Court found that the number of likes the Page onto which Defendant posted her comments

had was admissible to show the page’s readership and Defendant’s intent to reach a large audience. Id. at 16.
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Case Law – Jurors and Facebook 

• Bagheri v. Bailey, No. 1:14CV00077, 2016 U.S. Dist. LEXIS 67722 (W.D. Va. 

May 24, 2016)

• During medical malpractice trial a local news site posted article concerning the case. 

Bagheri v. Bailey, No. 1:14CV00077, 2016 U.S. Dist. LEXIS 67722, at *10 (W.D. Va. May 

24, 2016).  A link to the article appeared on the Facebook mobile app of one juror 

who opened the article.  Id. at 15.  The trial Court did not find that this juror had 

willfully sought out the information and characterized it as a “momentary lapse in 

judgement.”  Id. at 24. 

Case Law – Discovery 

• Federico v. Lincoln Military Hous., LLC, No. 2:12-cv-80, 2014 U.S. Dist. LEXIS 178943 (E.D. Va. Dec. 31, 2014). 

• Plaintiff’s repeatedly dragged their feet in producing complete Facebook records. Id. at 6, 8. 

• Plaintiff’s counsel eventually engaged a consultant to recover all relevant Facebook posts.  The estimate for this work was $22,450.00, the trial court refused to 

require the Defendants bear some of this cost because a “self-directed search” would be adequate.  Id. at 9.  

• When Plaintiffs sought an extension to the time limit, Court threatened that the costs of the consultant would be placed on the Plaintiffs as sanctions.  Id. at 10.  

Plaintiffs were also required to detail to the Court the search they had performed if they did not produce more records.  Id. at 10.  When the deadline hit, the 

adequacy of the Plaintiff’s searches varied.  Id. at 11.  

• Defendant moved for dismissal due to failure to comply.  Id. at 12.  The consultant hired by Plaintiffs testified that he would have to search 4.5 million artifacts from 

the Plaintiffs’ fifteen Facebook accounts. Id. at 13.  The consultant believed that his search would lead to the production of “thousands perhaps tens of thousands of 

records.”  Id. at 13.  The Parties had agreed to the search terms.  Id. at 12.  

• The Court deferred any ruling until the records had been produced because it was skeptical of how relevant the records would be. Id. at 13-14.  The Plaintiffs 

eventually produced 5,000 Facebook posts and 1,300 emails.  Id. at 14.  The Court found that the Facebook posts were largely cumulative and of little relevance.  Id.

at 46.  For sanctions, it imposed only the cost of hiring the IT consultant and fees arising from the Motion to Compel.  Id. at 67. 
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Case Law – Discovery 

• James v. Edwards, 85 Va. Cir. 139 (Cir. Ct. 2012)

• In suit arising out of tractor trailer crash Plaintiff claimed various injuries physical and mental.  

Id. at 139.  Defendant obtained (informally?) pictures of and referencing Plaintiff drinking and 

partying, as well as Plaintiff’s injuries through Plaintiff’s Facebook account.  Id. Plaintiff 

suggested that parties exchange relevant Facebook posts.  Id. at 140.  Defendant objected and 

moved to compel seeking login details to all social networking sites and full content of the 

sites.  Id. at 140.  Court concludes that the Facebook posts were relevant.  Id. at 141. Plaintiff 

did not have a privacy expectation because posts are public.  Id. Plaintiff was not required to 

provide content predating the cause of action, did have to provide his login details to his 

attorneys but not the Defendant. Id. at 142.  

The Risk 

• Allied Concrete Co. v. Lester, 285 Va. 295, 736 S.E.2d 699 (2013).
• Plaintiff was in car with wife when a dump truck tipped over onto their car injuring Plaintiff

and killing his spouse. Id. at 300.

• During discovery Plaintiff sent a Facebook direct message to Defense counsel. Id.

• Defense counsel then filed a Request for Product of Plaintiff’s Facebook attaching a photo
from Plaintiff’s Facebook which featured the Plaintiff drinking, surrounded by young women
and wearing a t-shirt which says “I hot moms.” Id. at 302.

• Plaintiff’s counsel then told his paralegal to have Plaintiff “clean up” his Facebook to avoid
“blow-ups” at trial. Id.

• Plaintiff deleted his Facebook account and his counsel signed an answer to the discovery
request denying the existence of a Facebook account at that time. Id.

• When Defendant filed a Motion to Compel, Plaintiff reactivated his Facebook but it remained
the clean version of his Facebook. Id. at 302-303.
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The Risk 

• At deposition, Plaintiff denied ever deactivating his Facebook. Id. at 303.

• Defendant then hired an expert to determine how many pictures had been deleted from
Plaintiff’s Facebook, revealing that sixteen pictures had been removed. Id.

• Defendant served a subpoena ducus tecum, for emails between the paralegal and Plaintiff.
Plaintiff’s counsel tried to cover up the email instructing Plaintiff to take down his Facebook.
Id.

• Plaintiff’s attorney was sanctioned $542,000 and Plaintiff was sanctioned $180,000 for their 
conduct.  Id.

• It should also be noted that Plaintiff’s counsel had to pay Defendant’s fees and costs when 
Defendant’s counsel brought a Motion for Sanctions after Plaintiff’s counsel accused him of 
getting the picture attached to the Request for Production by hacking into Plaintiff’s Facebook. 
Lester v. Allied Concrete Co., 80 Va. Cir. 454, 454 (Cir. Ct. 2010).  

• At the root of this story may be the admitted lack of familiarity Plaintiff’s counsel had with 
Facebook.  Id.

Across the Pond

• “Nemesis overtook from Mr Parkin most dramatically because, like so many people nowadays, in particular 

those who seem minded to seek to perpetrate frauds, he seemed incapable of keeping off the Internet and 

sharing the true nature of his activities through social media.” Cirencester Friendly Society -v- Parkin, [2015] 

EWHC 1750(QB).

• Plaintiff asked Twitter users whether they were jumping on the “bandwagon” referencing suits against a 

local factory that had admitted liability. Court dismissed his suit finding the “bandwagon” reference was 

proof of a fraud. Susan Saunderson & Others -v- Sonae Industria (UK) Ltd., [2015] EWCA 2264 (QB). 

• Being Facebook friends has been found to indicate familiarity with each other. Nama -v- Elite Courier 

Company Ltd., (5th March 2015, Lawtel). 
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