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On June 26, 2015, the movement for equal justice under law for LGBT Americans 
experienced a watershed moment when the United States Supreme Court held in Obergefell v. 
Hodges, 576 U.S. ___ (2015), that “the right to marry is a fundamental right inherent in the 
liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment couples of the same-sex may not be deprived of that right and that liberty.”  
Obergefell settled once and for all what had become the signature issue of the LGBT rights 
movement.  It does not, however, represent the end of that movement.  There is much work that 
still needs to be and is being done to secure and defend the rights of LGBT Americans.  The 
following describes some of that important work. 

I. Conversion Therapy as Consumer Fraud 
 

A. Ferguson v. JONAH 
 

Jews Offering New Alternatives for Healing (JONAH) fraudulently claimed to provide 
services that “convert” people from gay to straight. These services, known as conversion therapy, 
have been discredited or highly criticized by all major American medical, psychiatric, 
psychological and professional counseling organizations. 

 
The Southern Poverty Law Center filed a first-of-its-kind lawsuit against the New Jersey 

conversion therapy organization for fraudulent practices. The lawsuit, filed in the Superior Court 
of New Jersey in 2012, charged that JONAH, its founder and a counselor violated New Jersey’s 
Consumer Fraud Act by claiming that their counseling services could cure clients of being gay. 

 
The plaintiffs were three young men who were harmed by the practice and two parents 

who paid fees to JONAH for their sons’ therapy. Customers of JONAH’s services typically paid 
a minimum of $100 for weekly individual counseling sessions and another $60 for group therapy 
sessions. 

 
According to testimony at the trial, one plaintiff was encouraged to undress and stand 

naked in a circle. At other times, a JONAH counselor encouraged three of the male plaintiffs to 
undress in front of a mirror and touch their genitals while he watched. Group activities were 
organized for clients to re-enact past abuse and take part in violent role-play exercises. Male 
counselors also engaged in and advocated “healthy touch” with young men, including prolonged 
cuddling sessions.  

 
JONAH counselors also used techniques that left clients alienated from their families. 

These techniques encouraged clients to blame their parents for being gay, going so far as to have 
clients participate in violent role play exercises where they beat effigies of their mothers. 
“This is not legitimate therapy,” testified Lee Beckstead, a psychologist with expertise on sexual 
orientation change efforts and a member of an American Psychological Association task force 
that examined them. “It’s outdated … it’s confusing, it’s misleading. It’s even reckless. And it’s 
harmful. It’s worse than snake oil.”  
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After a three-week trial in June 2015, a jury found that the services JONAH claimed 
could change clients from gay to straight were fraudulent and unconscionable. The jury ordered 
JONAH, its founder and a counselor to pay $72,400 to compensate the five plaintiffs for fees 
they paid to the group and for mental health counseling one of the plaintiffs needed afterward. 
JONAH agreed to permanently cease operations and dissolve its corporate entity as part of a 
settlement that precludes an appeal of the jury’s verdict. Goldberg and counselor Alan Downing 
are also prohibited from engaging in any form of conversion therapy commerce in New Jersey. 

This case also is the first time an American court has ruled that homosexuality is not a 
mental disease or disorder.  It did so in the context of plaintiffs’ motion to exclude the testimony 
of five defense expert witnesses who were offered to testify that homosexuality is a disease or 
disorder and that sexual orientation can be changed.  The Court held that “the theory that 
homosexuality is a disorder is not novel but – like the notion that the earth is flat and the sun 
revolves around it – instead is outdated and refuted. . . . By definition, such theories are 
unreliable and can offer no assistance to the jury, but rather present only confusion and 
prejudice.”  

B. Federal Trade Commission Complaint  

Based on the JONAH case, SPLC has partnered with HRC and NCLR to bring the first 
ever complaint against the conversion therapy industry before the Federal Trade Commission.  A 
copy of the complaint can be found here: https://www.splcenter.org/news/2016/02/24/splc-
others-file-federal-consumer-fraud-complaint-against-conversion-therapy-group. 

The complaint describes how People Can Change, based in Ruckersville, Virginia, has 
offered conversion therapy services despite the lack of scientific evidence to support their claims. 
It urges the FTC to investigate the group under Section 5 of the Federal Trade Commission Act, 
which prohibits unfair and deceptive acts and practices.   

C. Legislative Efforts to Ban Conversion Therapy 

To date, four states and the District of Columbia have passed laws banning conversion 
therapy for minors.  Bills to ban the practice have been introduced in 20 states. The governor of 
New York has used executive action to adopt regulations to protect young people from 
conversion therapy. U.S. Rep. Ted Lieu, D-Calif., has introduced federal legislation aimed at 
eliminating the practice. 

On February 29, 2016, the U.S. Supreme Court denied the petition for certiorari in Doe v. 
Christie, 33 F. Supp. 3d 518 (D.N.J. 2014), aff’d 783 F.3d 150 (3d Cir. 2015), one of two 
challenges to the constitutionality of the New Jersey law banning conversion therapy on First 
Amendment grounds.  This marks the third time that the Supreme Court has declined to hear 
appeals from federal circuit courts challenging the constitutionality of conversion therapy bans.1   

                                                             
1 In 2014, the Ninth Circuit Court of Appeals upheld the constitutionality of the California law banning conversion 
therapy.  Pickup v. Brown, 740 F. 3d 1208 (9th Cir. 2014).  Later that year the Supreme Court declined to review the 
Ninth Circuit decision.  The Third Circuit had also earlier upheld the constitutionality of the New Jersey statute in 

https://www.splcenter.org/news/2016/02/24/splc-others-file-federal-consumer-fraud-complaint-against-conversion-therapy-group
https://www.splcenter.org/news/2016/02/24/splc-others-file-federal-consumer-fraud-complaint-against-conversion-therapy-group
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II. Employment Discrimination 

The Equal Employment Opportunity Commission (“EEOC”) interprets and enforces Title 
VII’s prohibition of sex discrimination as forbidding any employment discrimination based on 
gender identity or sexual orientation. 

A. Sex Discrimination  -  Gender Identity 

In Macy v. Dep’t of Justice, EEOC Appeal No. 0120120821, 2012 WL 1435995 (April 
20, 2012), the EEOC held that intentional discrimination against a transgender individual 
because that person’s gender identity is, by definition, discrimination based on sex and therefore 
violates Title VII.  The Macy decision explains that allegations of gender identity/transgender 
discrimination necessarily involve sex discrimination.  Such cases can be viewed as sex 
discrimination based on non-conformance with gender norms and stereotypes under the Supreme 
Court’s 1989 decision in Price Waterhouse v. Hopkins, and based on a plain reading of the 
statute’s “because of . . . sex” language. 

 
Under this interpretation of sex discrimination under Title VII, SPLC partnered with 

NCLR in 2015 to bring an employment discrimination case on behalf of a transgender man in 
Lake Charles, Louisiana.  Broussard v. First Loan Tower LLC (E.D. La. Civ. No. 2:15-cv-
01161-CJB-SS).  

 
Plaintiff Tristan Broussard filed this Title VII suit against his former employer, First 

Loan Tower LLC, alleging he was fired on the basis of gender identity in violation of Title VII. 
Broussard was a manager-trainee for defendant. While completing employment paperwork, he 
was required to produce his driver’s license as a valid form of identification. A manager 
questioned why the license listed his sex as “F” and Broussard explained he is a transgender 
man. Several days later, First Tower’s Vice President informed Broussard that he must dress and 
act as a female in the workplace because it was confusing to customers. As a condition of 
employment, First Tower required him to sign a statement agreeing to act and be treated as a 
female rather than as a male while working for First Tower Loan. Broussard refused, and First 
Tower fired him. 

 
Broussard’s complaint alleges that First Tower Loan decided to terminate him because he 

is transgender and because of his inability to conform to First Tower Loan’s stereotypical 
expectations of gender. He further alleges that defendant’s requirements that he should agree to 
be treated as female, including dress and conduct, violates Title VII’s prohibition on employment 
discrimination because of sex. Broussard first filed charges with the EEOC. The EEOC 
investigated the discrimination charged and issued a notice of right to sue. In September 2015, 
the court granted the EEOC’s motion to intervene.  The EEOC’s lawsuit seeks injunctive relief to 
prohibit First Tower Loan from engaging in unlawful sex discrimination in the future, as well as 
lost wages, compensatory and punitive damage for Broussard.  This was the first time the EEOC 
had intervened in a case in several years. 

 
                                                                                                                                                                                                    
another case.  King v. Christie, 981 F. Supp. 2d 296 (D.N.J. 2013), aff’d 767 F.3d 216 (3d Cir. 2014).  The Supreme 
Court declined to review that case in May 2015. 
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On December 10, 2015, the court issued an order staying the litigation pending private 
arbitration between Broussard and the defendant. On January 7, 2016, the EEOC filed a motion 
to reconsider that order staying the EEOC’s claims.  On March 8, 2016, the Court denied the 
EEOC’s motion.  The case will now proceed to arbitration. 

 
B. Sex Discrimination - Sexual Orientation 

 
In Baldwin v. Dep’t of Transportation, EEOC Appeal No. 0120133080 (July 15, 2015), 

the EEOC held that a claim of discrimination on the basis of sexual orientation necessarily states 
a claim of discrimination on the basis of sex under Title VII.  The Baldwin decision explains that 
allegations of sexual orientation discrimination necessarily involve sex-based considerations.  
First, discrimination on the basis of sexual orientation necessarily involves treating an employee 
differently because of his or her sex.  For example, a lesbian employee disciplined for displaying 
a picture of her female spouse can allege that an employer took a different action against her 
based on her sex where the employer did not discipline a male employee for displaying a picture 
of his female spouse.  Sexual orientation discrimination is also sex discrimination because it is 
associational discrimination on the basis of sex.  That is, an employee alleging discrimination on 
the basis of sexual orientation is alleging that the employer took the employee’s sex into account 
by treating him or her differently for associating with a person of the same sex.  Finally, 
discrimination on the basis of sexual orientation is sex discrimination because it necessarily 
involves discrimination based on gender stereotypes, including employer beliefs about the person 
to whom the employee should be attracted. 

 
Building on the Baldwin decision, the EEOC on March 1, 2016, for the first time, filed 

suit against private sector employers alleging that discrimination based on sexual orientation 
violated Title VII. 

 
1. EEOC v. Scott Medical Health Center, P.C., (W.D. Pa., No.  2:16-cv-

00225-CB, filed March 1, 2016).  
 

The EEOC sued Scott Medical Health Center, P.C., a provider of pain management and 
weight loss services, alleging that it discriminated against charging party Dale Baxley on the 
basis of sex in violation of Title VII when it subjected him to harassment because of his sexual 
orientation and/or because he did not conform to the employer’s gender-based expectations, 
preferences, or stereotypes. The EEOC further alleges that the defendant failed to take action to 
stop the harassment after Baxley complained, resulting in his constructive discharge. According 
to the EEOC’s lawsuit, Baxley’s immediate supervisor knew that Baxley was gay and frequently 
assailed him with highly offensive anti-gay epithets, and other vulgar epithets based on sex 
stereotypes. When Baxley complained about the harassment to the medical director, the medical 
director took no corrective action. After two to three more weeks of continued harassment, 
Baxley resigned to avoid being subjected to the highly offensive conduct. The EEOC is seeking 
injunctive relief to prohibit Scott Medical Health Center, P.C. from engaging in unlawful sex 
discrimination in the future, as well as backpay, compensatory damages, and punitive damages 
for Baxley. 
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2. EEOC v. Pallet Companies d/b/a IFCO Systems NA, Inc., (D. Md., No. 

1:16-cv-00595-RDB, filed March 1, 2016).  
 

The EEOC sued IFCO, a provider of reusable plastic containers, alleging that it 
discriminated against charging party Yolanda Boone on the basis of sex by terminating her for 
complaining about harassment. The EEOC alleges that Boone, a lesbian woman, was harassed 
because of her sexual orientation and/or her non-conformity with the employer’s gender-based 
expectations, preferences, or stereotypes in violation of Title VII. According to the EEOC’s 
lawsuit, Boone’s supervisor harassed Boone by repeatedly making comments, sometimes 
accompanied by sexually suggestive gestures, to Boone about her sexual orientation and 
nonconformity with stereotypical female gender norms. A few days after Boone complained to 
management and called IFCO’s employee hotline to complain, IFCO terminated her employment 
in retaliation. The EEOC seeks injunctive relief to prohibit IFCO from engaging in unlawful sex 
discrimination in the future, as well as backpay, compensatory damages, and punitive damages 
for Boone. 

 
III. Transgender Rights 

 
A. Students 

 
The American Civil Liberties Union and the ACLU of Virginia filed a lawsuit against the 

Gloucester County School Board for adopting a discriminatory bathroom policy that segregates 
transgender students from their peers.  G.G. ex rel Grimm v. Gloucester Cnty. Sch. Bd., --- F. 
Supp. 3d ----, 2015 WL 5560190 (E.D. Va. Sept. 17, 2015).  The policy effectively expels trans 
students from communal restrooms and requires them to use “alternative private” restroom 
facilities. 

 
The case was filed on behalf of Gavin Grimm, a transgender male student at Gloucester 

High School who is in his junior year. The lawsuit argues the bathroom policy is unconstitutional 
under the Fourteenth Amendment and violates Title IX of the U.S. Education Amendments of 
1972, a federal law prohibiting sex discrimination by schools. 

 
As part of Gavin’s medical treatment for severe gender dysphoria, Gavin and his mother 

notified administrators of his male gender identity at the beginning of his sophomore year so that 
he could socially transition in all aspects of his life. With permission from school administrators, 
Gavin used the boys’ restroom for almost two months without any incident. But after receiving 
complaints from some parents and residents of Gloucester County, the school board adopted the 
new policy on December 9, 2014, by a vote of 6-1, despite warnings from the ACLU. 

 
A motion for preliminary injunction was filed asking the court to rule in time for Gavin to 

be able to use the same restroom as other boys at Gloucester High School when classes resumed 
for the 2015-16 school year.  The district court denied the injunction and dismissed Gavin’s 
claim under Title IX.  That decision is now on appeal before the U.S. Court of Appeals for the 
Fourth Circuit. 
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The United States filed a Statement of Interest in the case, noting that “Under Title IX [of 
the Education Amendments of 1972], discrimination based on a person’s gender identity, a 
person’s transgender status, or a person’s nonconformity to sex stereotypes constitutes 
discrimination based on sex.  As such, prohibiting a student from accessing the restrooms that 
match his gender identity is prohibited sex discrimination under Title IX.  There is a public 
interest in ensuring that all students, including transgender students, have the opportunity to learn 
in an environment free of sex discrimination.”  

 
SPLC filed an amicus brief on behalf of a transgender student and seven public interest 

organizations whose professional employees have served and supported transgender youth, to 
offer important perspective on the ways in which school restroom policies affect transgender 
students.  A copy of the amicus brief can be found at 
https://www.splcenter.org/news/2015/11/23/splc-brief-school-restroom-policies-should-
recognize-students%E2%80%99-gender-identity. 

 
The Fourth Circuit Court of Appeals held oral argument in the case on January 27, 2016.  

A recording of the oral argument can be found at http://www.ca4.uscourts.gov/oral-
argument/listen-to-oral-arguments. 

 
B. Prisoners 

 
1. Diamond v. Owens 

 
In Diamond v. Owens et al., --- F. Supp. 3d ----, 2015 WL 5341015 (M.D. Ga. Sept. 14, 

2015), the SPLC filed a groundbreaking lawsuit on behalf of Ashley Diamond, a transgender 
woman who was denied medical care and sexually assaulted multiple times while in the custody 
of the Georgia Department of Corrections. 

 
The SPLC’s lawsuit, filed in February 2015, argued that Georgia prison officials violated 

the Eighth Amendment’s prohibition on cruel and unusual punishment when they discontinued 
the hormone therapy that Diamond had been receiving for 17 years and enforced a “freeze 
frame” policy that denied transgender inmates medical care on a blanket basis. The SPLC 
alleged that instead of providing Diamond medical care for her gender dysphoria as required by 
the U.S. Constitution, prison officials harassed Diamond for her gender identity and gender 
expression—placing her in solitary confinement for “pretending to be a woman,” referring to her 
as a “he-she-thing,” and instructing her to act and appear male. Georgia’s multi-year refusal to 
provide Diamond medically necessary care led her to experience extreme mental and physical 
distress and to attempt suicide and self-castration multiple times.   

 
The lawsuit also asserted that prison officials violated the Eighth Amendment by failing 

to protect Diamond from sexual assault. Despite Diamond’s status as a transgender woman and 
non-violent offender, Georgia officials housed her in a series of prisons designed for male felons 
considered to be the most violent and dangerous where she was repeatedly sexually assaulted and 
diagnosed with Post Traumatic Stress Disorder. Prison officials ignored her pleas for safekeeping 
for a three year period, and instead instructed Diamond to “guard your booty” and be prepared to 
fight.  

https://www.splcenter.org/news/2015/11/23/splc-brief-school-restroom-policies-should-recognize-students%E2%80%99-gender-identity
https://www.splcenter.org/news/2015/11/23/splc-brief-school-restroom-policies-should-recognize-students%E2%80%99-gender-identity
http://www.ca4.uscourts.gov/oral-argument/listen-to-oral-arguments
http://www.ca4.uscourts.gov/oral-argument/listen-to-oral-arguments
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Shortly after the SPLC lawsuit was commenced, Diamond was released from prison early 

and Georgia agreed to pay her a substantial monetary award. Georgia also adopted a sexual 
assault prevention policy that is more closely aligned with federal standards; rescinded its 
“freeze frame” policy on transgender healthcare and began providing many transgender inmates 
hormone therapy for the first time; and agreed to train staff throughout the state on the health and 
safety needs of transgender inmates. 
 

In addition, the U.S. Department of Justice issued a seminal statement in support of 
Diamond—declaring that gender dysphoria is a condition requiring medical treatment like any 
other disease and prisons across the country have a constitutional obligation to provide medically 
necessary care, including hormone therapy, to transgender prisoners. In February 2016, the U.S. 
Department of Justice also commenced its own separate investigation into the treatment of 
LGBT prisoners in Georgia pursuant to the Civil Rights of Institutionalized Persons Act, 42 
U.S.C. § 1997. 
 

2. Norsworthy v. Beard 
 

In Norsworthy v. Beard, 87 F. Supp. 3d 1164 (N.D. Cal. 2015), the Transgender Law 
Center represented Michelle Norsworthy, a transgender woman held in a California men’s 
prison. Norsworthy was denied gender-affirming surgery, even though her treating psychologist 
had repeatedly concluded that it was medically necessary to treat her gender dysphoria. She was 
also denied a legal name change because the name she would like to use is a traditionally 
feminine name. TLC argued that the prison system’s discriminatory actions violate fundamental 
constitutional guarantees, including the Eighth Amendment prohibition of cruel and unusual 
punishment and the Equal Protection Clause. 

 
In a ruling issued on April 2, 2015, Federal District Court Judge Jon Tigar concluded that 

denial of care to Norsworthy violated her rights to adequate medical care under the Eighth 
Amendment to the U.S. Constitution. The court granted a preliminary injunction ordering the 
California Department of Corrections and Rehabilitation (CDCR) to provide her with “adequate 
medical care, including sex reassignment surgery . . . . as promptly as possible.” 

 
The CDCR appealed the decision to the Ninth Circuit Court of Appeals.  Two days 

before oral argument on the appeal, CDCR paroled Norsworthy, effectively mooting the appeal. 
Norsworthy v. Beard, 802 F.3d 1090 (9th Cir. 2015).  The appellate court remanded the case 
back to the District Court to determine whether it should vacate its preliminary injunction order.  
 
 

  
 


