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Offering Jury Instructions Outside the Model 

Jury Instructions 
 

William Harty, Esq., Patten, Wornom, Hatten & Diamonstein, LC 

 

I. INTRODUCTION. 

 

“The purpose of a jury instruction is a simple one: it conveys a principle of law to the 

jury.”  Payne v. Commonwealth, 65 Va. App. 194, 210, 776 S.E.2d 442, 450 (2015), aff'd sub 

nom. Payne v. Commonwealth, 794 S.E.2d 577 (Va. 2016).  But sometimes a model jury 

instruction just does not cover the principle that needs to be conveyed or needs to be modified to 

fit the facts of the case.  

A party “is entitled to have jury instructions that address his or her theory of the case so 

long as that theory is supported both by law and fact.” Price v. Taylor, 251 Va. 82, 85, 466 

S.E.2d 87, 88 (1996).  Virginia Code § 8.01-379.2 states: 

A proposed jury instruction submitted by a party, which constitutes an accurate 

statement of the law applicable to the case, shall not be withheld from the jury 

solely for its nonconformance with the model jury instructions. 

 

Jury instructions must “fully and fairly inform the jury as to the law of the case applicable 

to the particular facts, and not . . . confuse them.” Honsinger v. Egan, 266 Va. 269, 274, 585 

S.E.2d 597, 600 (2003). “Instructions are meant to aid the jury in its deliberations, not to make 

such deliberations more difficult.” Gaalaas v. Morrison, 233 Va. 148, 156, 353 S.E.2d 898, 902 

(1987). Finally, “[i]n a civil trial, the burden is on the parties to furnish the trial court with proper 

and appropriate instructions that address their respective theories of the case. However, when a 

proffered instruction is not a correct statement of the law or is not supported by the evidence in 

the case, the trial court is not required to correct or amend the instruction rather than refusing to 

grant it.” Honsinger, 266 Va. at 275, 585 S.E.2d at 601. 
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II. SOURCES.  

Existing model jury instructions should be your starting point. Typically, you will already 

be looking at the model instructions when you discover that the language you need is not 

covered.  It is typically best to modify an existing model instruction than to reinvent the wheel by 

drafting an instruction from scratch.   

Other sources include relevant appellate decisions, statutes and well-accepted treatises. 

With appellate opinions, try to stick to actual jury instructions that were approved in prior cases. 

As will be discussed more fully below, be careful not to lift general text from appellate decisions 

that does not apply to the context of your case, states only a general proposition or is 

argumentative. See, e.g., Cain v. Lee, 290 Va. 129, 135, 772 S.E.2d 894, 897 (2015) (“[T]his 

case provides yet another illustration of the error addressed in our repeated admonishment about 

‘the danger of the indiscriminate use of language from appellate opinions in a jury 

instruction.’”).   

Statutory language may be used as a source in cases dealing with negligence per se or 

other statutory violations or matters.  It typically “is insufficient for an instruction merely to 

repeat statutory language unless the meaning and application of the statutory language to the 

facts are clear without any explanation.” 3 Fed. Jury Prac. & Instr. § 100:04 (6th ed.). 

Additionally, the same cautions about case law also apply to statutes, which are not drafted for 

use as jury instructions and may contain language not appropriate for jury instructions.  

Finally, depending on the law that governs your case, well-accepted treatises such as the 

various Restatements, American Law Reports, American Jurisprudence, and state specific 

treatises may be used.  Remember, however, that Virginia law very often diverges from the law 

of other jurisdictions and frequently follows a minority rule, so you should be careful in 

consulting secondary sources for instructions in a Virginia case. On the other hand, maritime law 
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often looks to majority state rules when there is no controlling maritime rule. So the 

Restatements, which digest the majority common law rules in the United States, are often very 

persuasive sources for crafting a maritime instruction.   

III. DRAFTING POINTS. 

Here are some basic points to consider when attempting to draft jury instructions outside 

of the model instructions.  

1. Use plain English. The law must be clearly stated and the instructions must cover all 

issues that the evidence fairly raises. Swisher v. Swisher, 223 Va. 499, 503, 290 S.E.2d 

856, 858 (1982); Cain v. Lee, 290 Va. 129, 134, 772 S.E.2d 894, 896 (2015) (quoting 

Alcoy v. Valley Nursing Homes, Inc., 272 Va. 37, 41, 630 S.E.2d 301, 303 (2006)).  In 

general, try to avoid legalese, keep instructions short and concise, and try to draft them at 

an eighth-grade reading level.1   

2. Make sure the instruction is an accurate statement of current, controlling law. This 

needs no further explanation. 

3. Avoid instructions or language that may tend to confuse or mislead the jury.  This 

often occurs when unnecessarily complex language or legalese is used, or when multiple 

instructions may be read to contradict each other.  Instructions that seek to further clarify 

a point that has already been adequately defined frequently violate this principle.   

Example:  In Clohessy v. Weiler, 250 Va. 249, 255, 462 S.E.2d 94, 98 (1995), the 

trial court gave an instruction properly defining proximate cause, and then 

approved a second instruction further explicating proximate cause with language 

from an appellate opinion.  

The Supreme Court of Virginia found the second instruction expounding on the 

definition of proximate cause to be erroneous because it would tend to confuse 

and mislead the jury. Id.; see also Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. 

                                                 
1 Microsoft Word® shows grade-level readability statistics at the completion of its spell check 

function. You may also check readability by pasting text into an online program at 

https://readable.io/text/  

https://readable.io/text/
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Bruce, 208 Va. 595, 601, 159 S.E.2d 815, 820 (1968) (adding additional language 

to further define gross negligence). 

4. Save arguments for closing. Argumentative instructions are instructions that assume 

facts that are not in evidence, emphasize a particular theory or defense, or give opinions 

about claims or defenses or their merits.  Do not ask the judge to argue for you through 

the instructions he or she gives to the jury.  

Example:  In Cain v. Lee, an instruction stated: “Punitive damages are generally 

not favored and should be awarded only in cases involving egregious conduct.”  

 

The Supreme Court of Virginia disapproved this instruction stating, “[g]iven that 

Code § 8.01–44.5 expressly allows for punitive damages upon the showing 

specified by the General Assembly, referring to them as ‘generally not favored’ 

serves only to confuse or mislead the jury.” Cain v. Lee, 290 Va. 129, 135, 772 

S.E.2d 894, 897 (2015). 

5. Do not submit instructions that comment on the evidence, or emphasize certain 

factors to the exclusion of others.  Virginia state court judges are not permitted to 

comment on the evidence; do not ask them to do so.  This may occur in two ways.   

a. Multiple instructions on a single point may tend to emphasize that point to the 

exclusion of other points that do not have similarly numerous instructions. 

Example:  In Hevener v. Commonwealth, 189 Va. 802, 813, 54 S.E.2d 893, 898 

(1949), the Supreme Court of Virginia approved the trial court’s rejection of 

additional instructions on manslaughter on the grounds that “[a]dditional 

instructions in this respect would have been repetitious and likely to have caused 

the jury to conclude that the court thought the case was one of manslaughter 

rather than murder. Numerous instructions on one point place undue emphasis 

thereon and might cause the jury to give undue value to that phase of the case to 

the exclusion of other phases.” 

Example: In Kirby v. Moehlman, 182 Va. 876, 886, 30 S.E.2d 548, 552 (1944), 

the Supreme Court of Virginia approved the trial court’s rejection of an additional 

instruction on contributory negligence and open and obvious hazards. According 

to the Court, “[r]eiteration is objectionable for another reason — it tends to 

overemphasis. If a court were six times to tell a jury that the accused is presumed 

to be not guilty, a jury in fact might think that he was not guilty, and certainly 

they might think that the court thought that he was not.” 
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b. Submitting an instruction that contains language emphasizing a point or 

commenting on the evidence.   

Example: In Owens-Corning v. Watson, the defendant sought an instruction 

stating that “Owens-Corning’s purported compliance with these [OSHA] 

standards constituted strong and substantial evidence of due care” and argued that, 

at the least, “the trial court should have instructed the jury that such compliance 

was evidence of Owens-Corning’s due care and Kaylo’s safety . . . .” Owens-

Corning Fiberglas Corp. v. Watson, 243 Va. 128, 133–34, 413 S.E.2d 630, 634 

(1992).   

 

The Supreme Court of Virginia held that both instructions were improper because 

they “sought to have the court comment upon and emphasize certain evidence.” 

Id.; see also Payne v. Commonwealth, 794 S.E.2d 577, 585 (Va. 2016). 

6. Instructions must not assume contested facts.  “An instruction must not assume facts 

that are for the jury to find. And any intimation by the court as to what the facts are, if 

they are controverted, is improper.” Bacigal, R. & Bacigal, M., Virginia Practice, Jury 

Instructions, Assumption of Facts, § 5:8 (2016). 

Example: A proposed instruction in a premises liability case that assumed that the 

place at which the plaintiff was injured was not a public place was held to be 

improper when a material question of fact in the case involved the status of the 

plaintiff as an invitee, licensee or trespasser. Norfolk & W. Ry. Co. v. Parrish, 119 

Va. 670, 89 S.E. 923, 925 (1916). 

7. Instructions must be based upon the evidence in your case; not abstract or 

hypothetical assertions of the law.  Jury instructions that are completely accurate from a 

legal standpoint may still be improper if they do not have evidentiary support or do not 

relate to an issue that is legitimately in dispute in the case.  

Example: In Banks v. Harris, 238 Va. 81, 83, 380 S.E.2d 634, 635 (1989), the 

trial court granted an adverse inference instruction based on the plaintiff’s failure 

to appear and testify at trial. The undisputed evidence, however, demonstrated 

that the plaintiff had suffered a severe head injury that caused him to lose all 

memory of the events surrounding the accident.  Because “[a]n unfavorable 

inference may not be drawn . . . when the evidence shows that the party has no 

personal knowledge of the facts in issue,” the Supreme Court of Virginia held that 

the jury instruction was improper.   
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According to the Court, “[a] jury instruction should not be given when the parties 

adduce no evidence tending to prove the facts upon which the instruction is based. 

An instruction that has no application to the facts of a case tends to mislead and 

confuse the jury by diverting the jurors' attention from the legitimate issues in the 

case.” Id. (citing Van Buren v. Simmons, 235 Va. 46, 51, 365 S.E.2d 746, 749 

(1988); see also Wagner v. Fiery, 206 Va. 370, 373-74, 143 S.E.2d 876, 879 

(1965). 

8. Beware of lifting general statements from appellate opinions, which may not apply 

to the context of your case or were made for a different purpose.  Pulling language 

out of an appellate opinion can be very problematic.  Just because it comes from an 

appellate decision and it sounds good for your case does not mean it will work as a jury 

instruction.  

If you plan to use language from appellate opinions, try to stick to previously approved 

jury instructions. If you choose to use other language, make sure you understand the 

context in which the language was used. For instance, an appellate discussion about a 

motion to strike normally will not translate into a good jury instruction without 

substantial editing.  

Example: In Blondel v. Hays, 241 Va. 467, 474, 403 S.E.2d 340, 344 (1991), the 

plaintiff proposed the following instruction: 

“If you find that Dr. Hays was negligent, and you find that such 

negligence destroyed any substantial possibility that Ms. Sheehan-Blondel 

would have survived, then your verdict must be for Mr. Blondel on his 

claim for the wrongful death of his wife.” 

The trial court rejected the instruction and the Supreme Court of Virginia 

affirmed, stating, “The ‘substantial possibility of survival’ standard, while 

furnishing the criterion for deciding a motion to strike, was never designed for the 

guidance of a jury.” Id. 

See also Cain v. Lee, 290 Va. 129, 135, 772 S.E.2d 894, 897 (2015) (“[T]his case 

provides yet another illustration of the error addressed in our repeated admonishment 

about ‘the danger of the indiscriminate use of language from appellate opinions in a jury 

instruction.’”); Spiegelman v. Birch, 204 Va. 96, 101, 129 S.E.2d 119, 123 (1963) (noting 
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that the instruction “correctly stated the law but it had little application to the case being 

tried.”). 

9. Annotate your proposed instructions with the applicable legal support. Make sure 

you cite any model instructions, case law, statutes and treatises that support your 

proposed instruction so that the judge, if she is inclined, may look over the sources prior 

to the charge conference or at least have them easily at her disposal. BUT make sure that 

the sources you cite are directly applicable to your situation and the law under which the 

case is tried. 

10. Remember the rule of Unintended Consequences – Sometimes it’s better to not have 

an instruction than to have the wrong instruction. 

IV. AT THE CHARGE CONFERENCE. 

1. Take control of the charge conference to the extent you are able, and BE PREPARED.  

2. Be able to justify the use of an instruction outside of the model instructions. 

3. Know which instructions are the most important.  

4. Be the one to initiate the conversation about the critical jury instructions.  

5. Know the differences between your version and the other side’s version of the important 

instructions.  

6. As part of your trial preparation, create a chart that compares the competing instructions 

and has your basic legal arguments for each set of competing instructions already 

annotated in a remarks column.  

7. Present the alternatives to the judge and explain why yours is better. 

8. Know the law and have the applicable authority ready.  

9. Remember the Waiver Rules and use them to your advantage.   
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a. There is a difference on appeal between a challenge to the giving of an instruction 

and a challenge to the content of an instruction.  

b. Try to coopt the other side into your instruction. Always attempt to get an 

agreement on the language of an instruction, if you can.  

c. It makes no sense to be intractable about one word if it would not really make a 

significant difference and if you can later claim that the other side collaborated in 

drafting the language of the instruction and, thereby, waived any objections to that 

language. 

V. BEWARE OF THE APPEAL.   

1. Make sure that your instruction is defensible on appeal by following the points 

above. You do not gain anything by winning the trial only to lose the appeal on the jury 

instruction. 

2. Remember that the Supreme Court of Virginia reviews the content of the instructions de 

novo, and, as a crafted jury instruction, it may draw more scrutiny if it is challenged.  

3. Also remember that “[i]f an issue is erroneously submitted to a jury, [the Court will] 

presume that the jury decided the case upon that issue.”  Herr v. Wheeler, 272 Va. 310, 

318, 634 S.E.2d 317, 322 (2006). 
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Payne v. Com., 65 Va. App. 194, 210, 776 S.E.2d 442, 450 (2015), aff'd sub nom. Payne v. Commonwealth, 794 S.E.2d 

577 (Va. 2016)

“The purpose of a 

jury instruction is a 
simple one: it 

conveys a principle 
of law to the jury.” 

2
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Virginia Code 
§ 8.01-379.2

Sources
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Drafting Tips

The law must be clearly stated and 

the instructions must cover all issues 

that the evidence fairly raises. 

Plain

Englis

h
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Make sure the instruction is an accurate statement of 
current, controlling law.

I understand that it is 
still illegal to kiss a 

train in Wisconsin, 
but how does that 

affect this case???

Instructions must be based upon the evidence in your 
case; not abstract or hypothetical assertions of the law.

LawLaw InstructionInstructionEvidence
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Save arguments for your closing

So . . . you want 
ME to make your 

closing 
argument???

“Punitive damages are generally not favored and should be 
awarded only in cases involving egregious conduct.” 

“[G]iven that Code § 8.01–44.5 expressly allows for punitive 
damages upon the showing specified by the General 

Assembly, referring to them as ‘generally not favored’ serves 

only to confuse or mislead the jury.”

Cain v. Lee, 290 Va. 129, 135, 772 S.E.2d 894, 897 (2015)
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Do not submit 
instructions that 
emphasize certain factors 
to the exclusion of others 
or comment on the 
evidence.

Owens-Corning Fiberglas Corp. v. Watson, 243 Va. 128, 134 

(1992). Payne v. Commonwealth, 794 S.E.2d 577, 585 (Va. 

2016).

Make sure your proposed 
instruction does not assume 

contested facts. 
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Try to stick with 

language from 

jury instructions

that have been 

approved in other 

cases.

But . . .

Beware of lifting general statements 

from appellate opinions.
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“The ‘substantial possibility of survival’ standard, while furnishing 

the criterion for deciding a motion to strike, was never designed 

for the guidance of a jury.”

Blondel v. Hays, 241 Va. 467, 474, 403 S.E.2d 340, 344 (1991).

“If you find that Dr. Hays was negligent, and you find that such 

negligence destroyed any substantial possibility that Ms. 

Sheehan-Blondel would have survived, then your verdict must be 

for Mr. Blondel on his claim for the wrongful death of his wife.”

Sometimes it's better to not 

have an instruction than to 

have the wrong instruction. 
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At the charge conference . . .

Know the law and have the 

applicable authority ready. 
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BE ORGANIZED

Consider 
making a chart 
before trial so 
you’ll be ready 

at the charge 
conference
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Always attempt to get an agreement on the 

language of an instruction, if you can. 

Beware of the Appeal


