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Appellate Litigation 

before the Supreme Court of Virginia* 
 
A Panel of four of the Justices: Justice Bernard Goodwyn, Justice 
William Mims, Justice Cleo Powell and Justice Stephen McCullough 
 
Moderated by Mary Lynn Tate 
 
This panel will explore recent issues addressed by the Court and 

identify common themes and analytical approaches in the Court's 
treatment of issues, error correction and development of the law 
using the legal concepts listed below. The discussion will also 
include tools for trial judges and lawyers to assess the Court’s 
decisions’ application to current and future litigation. 
 

I. Precedent 
II. Stare decisis 
III. Obiter dictum 
IV. Development of the law v. judicial activism; judicial 

legislating 
V. Expert opinion 

 Statutory law 
 Common law 
 Recent case discussion 

VI. Reconciling rule with statute; Rule 4:25 and Va. Code 
§8.01-384 

VII. The Court’s internal processes 
VIII. Appendix 

A. Cases citing §8.01-401.1 (Expert opinion) 
B. New Yorker article by Jill Lepore, Ph.D. Professor of 

History, Harvard 
 
*These materials were prepared by Mary Lynn Tate and 
shared with the panel. The Justices had no role in the 
preparation of these materials or the commentary.  
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I. Precedent  
 

1. Definition 
 

Precedent - 1. Making of law by a court in recognizing 

and applying new rules while administrating justice. 
[Cases: Courts 87.] 2. A decided case that furnishes a 

basis for determining later cases involving similar facts or 
issues. See STARE DECISIS—precedential, adj. Black’s Law 

Dictionary, p.1295, 9th Ed. (2009) 
 

 

II. Stare decisis 
 

1. Definition 
 

Stare decisis-[Latin “to stand by things decided”] (18c) 
The doctrine of precedent, under which a court must follow 

earlier judicial decisions when the same points arise again 

in litigation. Black’s Law Dictionary, p.1537, 9th Ed. (2009) 
 

 

III.  Obiter dictum 

 
1. Definition  

 

 “Obiter dictum. [Latin “something said in passing”] (18c) 
A judicial comment made while delivering a judicial opinion, but 

one that is unnecessary to the decision in the case and therefore 
not precedential (although it may be considered persuasive). – 

Often shortened to dictum or, less commonly, obiter.Pl. obiter 
dicta. See DICTUM. Cf. HOLDING (1); RATIO DECIDENDI. 

 
“Strictly speaking an ‘obiter dictum’ is a remark 

made or opinion expressed by a judge, in his 
decision upon a cause, ‘by the way’ – that is, 

incidentally or collaterally, are not directly upon the 
question before the court; or it is any statement of 

law enunciated by the judge or court merely by the 
way of illustration, argument, analogy, or 

suggestion…. In the common speech of lawyers, all 

such extrajudicial expressions of legal opinion are 
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referred to as ‘dicta’ or ‘obiter dicta,’ these two 

terms being used interchangeably.”  William M. Lile 
et al., Brief Making and the Use of Law Books 304 

(3d ed. 1914).” Black’s Law Dictionary, p.1177, 9th 
Ed. (2009) 

 
2. Selected Virginia decisions defining and 

applying obiter dictum in different types of 
cases: 

 
a. Serafin v. Commonwealth, 288 Va. 320, 329-330,764 S.E2d 

71 (2014): 
 

 Finally, Sarafin argues that this Court incorporated an “on 
a highway” requirement into the rule it announced in Enriquez, 

when we stated that: When an intoxicated person is seated 

behind the steering wheel of a motor vehicle on a public 
highway and the key is in the ignition switch, he is in actual 

physical control of the vehicle and, therefore, is guilty of 
operating the vehicle while under the influence of alcohol 

within the meaning of Code § 18.2–266. 283 Va. at 517, 722 
S.E.2d at 255 (emphasis added). However, the issue in 

Enriquez was not whether the defendant was on a public 
highway, but rather, whether the defendant was in actual 

physical control of his vehicle. Neither of the parties in 
Enriquez briefed or argued any contention that Code § 18.2–

266 contained an “on a highway” requirement. Because the 
reference to “on a highway” was not essential to the Court's 

judgment, it is unbinding dicta. See Harmon v. Peery, 145 
Va. 578, 583, 134 S.E. 701, 702 (1926) ( “Obiter dicta are 

such opinions uttered by the way, not upon the point or 

question pending, ... as if turning aside ... from the main 
topic of the case to collateral subjects.” (citations and 

internal quotation marks omitted)). 
 

b. Harmon v. Peery, 145 Va. 578, 134 S.E. 701, 702 (Va., 
1926): 

 
  In U. S. v. Wm. R. Trigg Co., 115 Va. 272, 78 S. E. 542, 

this court cited with approval from Barney v. Winona, etc., R. 
Co., 117 U. S. 228, 6 S. Ct. 654, 29 L. Ed. 858, the following: 

        "What was decided in a case pending on appeal is not 
open to reconsideration in the same case on a second appeal 

upon similar facts. The first decision is the law of the case and 
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must control its disposition; but this rule does not apply to 

expressions of opinion on matters, the disposition of which 
was not required for the decision, and certainly not to matters 

which were neither mentioned nor necessary to be 
considered." 

 
     134 S.E. 701, 702 (Va., 1926) 

 
  "Dicta are opinions of a judge which do not embody the 

resolution or determination of the court, and made without 
argument or full consideration of the point, are not the 

professed deliberate determinations of the judge himself. 
Obiter dicta are such opinions uttered by the way, not upon 

the point or question pending, as if turning aside from the 
main topic of the case to collateral subjects." Rohrbach v. 

Germania F. Ins. Co., 62 N. Y. 47, 20 Am. Rep. 451; Newman 

v. Kay, 57 W. Va. 112, 49 S. E. 931, 68 L. R. A. 908, 4 Ann. 
Cas. 39.  See, also, U. S. v. Clark County, 96 U. S. 211, 24 L. 

Ed. 628; Griffin v. Woolford, 100 Va. 477, 41 S. E. 949. 
 

134 S.E. 701, 702 (Va., 1926) 
 

 
c. Morison v. Dominion Nat. Bank of Bristol, 172 Va. 293, 1 

S.E.2d 292 (Va., 1939) 
 

     In Virginia Railway & Power Co. v. Dressier, 132 Va. 
342, 111 S.E. 243, 245, 22 A.L.R. 301, Judge Burks quotes 

with approval Chief Justice John Marshall, in Cohens v. 
Virginia, 6 Wheat. 264, 399, 5 L.Ed. 257, as follows: "It is a 

maxim, not to be disregarded, that general expressions, in 

every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go beyond the 

case, they may be respected, but ought not to control 
the judgment in a subsequent suit, when the very point 

is presented for decision. The reason of this maxim it 
obvious. The question actually before the court it 

investigated with care, and considered in its full extent. 
Other principles which may serve to illustrate it, are 

considered in their relation to the case decided, but 
their possible bearing on all other cases is seldom 

completely investigated." (Italics supplied.) 
         In 3 Am.Jur. 551, this is said: "A dictum of the 

reviewing court is not within the rule of the law of the case on 
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a subsequent appeal, and therefore, is not conclusive; but 

decisions on the prior appeal, though not necessary to the 
disposition of the appeal, do not fall within the rule as to 

dicta if they were fully urged and considered. It also 
seems that the doctrine of the law of the case is not 

applicable to statements which, though not obiter in a 
strict sense, are closely allied thereto, such as 

statements casually made as to other portions of the 
case not under consideration at the time they are 

made." (Emphasis added.) 
 

d. Schutt v. Brockwell, 214 Va. 38, 196 S.E.2d 921 (Va., 1973) 
 

 In the case at bar the evidence was conflicting on the 
crucial question whether the headlights on defendant's 

truck were burning. Whether plaintiff exercised that 

greater degree of vigilance required of him in crossing the 
highway presented a factual question for the jury, 

particularly because there was evidence that the 
headlights on the truck were not burning. Reasonable men 

could differ as to the inferences and conclusions to be 
drawn from the evidence. 

        Defendant, by counsel, says that the trial court erred 
in refusing to grant Instruction K, which would have told 

the jury, among other things, that a motorist has a 
superior right-of-way over pedestrians between 

intersections. He relies on Tolston v. Reeves, 200 Va. 179, 
182, 104 S.E.2d 754, 756--757 (1958); Spiegelman v. 

Birch, Adm'r, 204 Va. 96, 100, 129 S.E.2d 119, 122 
(1963); Shelton v. Mullins, 207 Va. 17, 20--21, 147 S.E.2d 

754, 757 (1966); Moore v. Scott, 160 Va. 610, 617--618, 

169 S.E. 902, 905 (1933). 
        In Tolston we noted that the error in an instruction 

complained of was not cured by another instruction which 
told the jury that 'a pedestrian crossing . . . at (an 

intersection) has the right of way, elsewhere a vehicle has 
the right of way.' Since we referred to the right-of-way 

instruction only in connection with the objectionable 
instruction and were not specifically dealing with the rights 

of motorists between intersections, any indication from 
what was said that we approved the right-of-way 

instruction was dictum. 
 

196 S.E.2d 925 
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e. Allstate Prop. & Cas. Ins. Co. v. Ploutis, 290 Va. 226, 776 

S.E.2d 793  (Va., 2015) 
 

  Contrary to Ploutis' contention, Hitt Contracting, 
Inc. v. Industrial Risk Insurers, 258 Va. 40, 516 S.E.2d 

216 (1999) does not affect our holding in Massie or compel 
a different result here. In Hitt Contracting, we decided that 

the insurance policy's two-year limitations period applied 
to the policy's replacement coverage endorsement. We did 

not address the application of a tolling provision to the 
policy's limitations period. Our passing characterization 

of the policy's limitations period as “the statute of 
limitations” was incidental to the question involved 

and certainly not essential to our holding. Id. at 45, 

516 S.E.2d at 218. Consequently, this language from 
Hitt Contracting is non-binding obiter dicta. See 

Herchenbach v. Commonwealth, 185 Va. 217, 221, 
38 S.E.2d 328, 329 (1946) (statements “not 

essential” to the decision of the question involved 
“were mere dicta ”); Harmon v. Peery, 145 Va. 578, 

583, 134 S.E. 701, 702 (1926) (“Obiter dicta are 
such opinions uttered by the way, not upon the point 

or question pending, ... as if turning aside ... from 
the main topic of the case to collateral subjects.” 

(citations and internal quotation marks omitted)). 
 

 
f. Bullard v. Alfonso, 595 S.E.2d 284, 267 Va. 743 (Va., 2004) 

 

 Here, the plaintiff argues that the salary payments made 
to him by his employer were, in fact, from a source collateral 

to the defendant and that under the collateral source rule 
and Code § 8.01-35, he should have been permitted to 

submit his wage-loss claim to the jury. On the other hand, 
the defendant argues that "this Court has never actually 

held, as opposed to stated in dicta, that a plaintiff who 
actually continued to receive a salary can make a claim for 

lost wages." 
        It is true that none of our previous cases involved a 

situation where an employer continued to pay an employee's 
salary during the period of the employee's disability. 

However, our earlier references to such a situation were part 
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of the rationale for the decisions then made and, therefore, 

not dicta. But if there be any doubt about the matter, we 
now expressly hold that under the collateral source rule and 

Code § 8.01-35, compensation paid by an employer to an 
employee during the period of the employee's disability is not 

deductible from the quantum of damages the tortfeasor 
owes. And it follows that evidence of the employee's loss of 

income is admissible in evidence at trial and that, under Code 
§ 8.01-35, the fact of any reimbursement to the employee by 

the employer shall not be admitted into evidence. 
 

 
g. Mccarthy Holdings LLC v.  Burgher, 282 Va. 267, 716 

S.E.2d 461 (Va., 2011)) 
 

… 

Justice MIMS, dissenting. 
        I dissent. In Walton v. Capital Land, Inc., we held that 

where a landowner reserved an “exclusive easement” that 
was limited   [716 S.E.2d 466] to the narrow purpose of a 

“right of way for ... ingress and egress,” he did not reserve 
the right to exclude the grantee. 252 Va. 324, 325, 327, 477 

S.E.2d 499, 500, 501 (1996). However, in dicta we explained 
that where a conveyance “grants the right to exclusive use of 

all or part of the servient estate for all purposes, the owner 
of the servient estate is stripped of his right to use the land.” 

Id. at 326, 477 S.E.2d at 501 (emphasis in original). That 
dicta did not assign a talismanic meaning to the phrase “for 

all purposes.” 
        The instrument in this case, unlike in Walton, broadly 

conveyed “exclusive use” without limiting such use to any 

particular purposes. The majority finds that the omission of 
“for all purposes” after “exclusive” equates to a grant for a 

particular purpose as in Walton. I cannot agree. The term 
“exclusive use” is clear, unambiguous, and [282 Va. 276] 

absolute. Adjectives such as “ exclusive” and “unique” are 
not subject to modification by adverbs to become more so. A 

condition that is exclusive cannot be modified to be more 
exclusive. The definition of exclusive in this context is 

“limiting or limited to possession, control, or use (as by a 
single individual or organization or by a special group or 

class).” Webster's Third New International Dictionary 793 
(1993). Limiting the possession, control, and use in this case 
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logically excludes Burgher. (Mccarthy Holdings LLC v.  

Burgher, 282 Va. 267, 716 S.E.2d 461 (Va., 2011)) 
 

h. City of Martinsville v. COMM. BLVD. ASSOCS., 604 
S.E.2d 69, 268 Va. 697 (Va. 2004) 

 
    Code § 58.1-3984(A) provides, in pertinent part, 

Any person assessed with local taxes, aggrieved by any such 
assessment, may ... (a) within three years from the last day 

of the tax year for which any such assessment is made, [or] 
(b) within one year from the date of the assessment, 

whichever... is later, apply for relief to the circuit court of the 
county or city wherein such assessment was made. 

        The City argues that the term "assessment," as used in 
this section, refers only to the periodic general reassessments 

upon which the annual levies of taxes are based. We held, 

however, in Hoffman v. Augusta County, 206 Va. 799, 146 
S.E.2d 249 (1966) that the word "assessment," as used in the 

tax laws, had two meanings. It could refer either to a periodic 
general reassessment or to the annual levy of taxes based 

upon that valuation. The General Assembly, we said, had 
"made clear that the remedy provided by [604 S.E.2d 71] 

Code § 58-1145 [the statutory predecessor of present Code § 
58.1-3984] shall be available to a landowner to attack an 

assessment in whichever of its two meanings the word is 
employed." Id. 206 Va. at 802, 146 S.E.2d. at 251. 

        The City terms this language "dictum." We do not 
agree. It was essential to the holding in Hoffman and 

states a rule to which we adhere. A taxpayer is entitled to 
relief under Code § 58.1-3984 if he carries his burden of 

proving that in either the general reassessment or in the 

annual levy of taxes "the property in question is valued at 
more than its fair market value or that the assessment is not 

uniform in its application, or that the assessment is otherwise 
invalid or illegal." Code § 58.1-3984. The trial court correctly 

so ruled. 
        The trial court, considering the conflicting evidence of 

value, found that the property was valued for tax purposes at 
more than its fair market value for the first half of 2001. The 

trial court was thereupon empowered to "reduce the 
assessment to what in its opinion, based on the evidence is 

the fair market value of the property involved" and also to 
order repayment of the taxes already paid pursuant to the 

erroneous assessment. Code § 58.1-3987. The evidence in the 
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record fully supports the court's finding and we will affirm the 

judgment.    
  Affirmed. 

 
 

IV. Development of the law v. judicial activism; judicial 
legislating; judge-made law 
 
1. Definition - Judicial activism, n. (1949) A philosophy of judicial 

decision-making whereby judges allow their personal views about 
public policy, among other factors, to guide their decision, usu. 

With the suggestion that adherents of this philosophy tend to find 
constitutional violations and are willing to ignore precedent. Cf. 

Judicial Restraint (3). – judicial activist, n. 
 

“[I]f to resolve the dispute the court must create a new 
rule or modify an old one, that is law creation. Judges 

defending themselves from accusations of judicial 
activism sometimes say they do not make law, they only 

apply it. It is true that in our system judges are not 
supposed to and generally do not make new law with the 

same freedom that legislatures can and do; they are, in 
Oliver Wendell Holmes’s phrase, ‘confined from molar to 

molecular motions.’  The qualification is important, but 

the fact remains that Judges make, and do not just find 
and apply, law.” Richard A. Posner, The Federal Courts: 

Crisis and Reform 3 (1985). 
 

Black’s Law Dictionary, p. 922, 9th Ed. (2009) 
 

  
2. Definition - Judge-made law. (1817) 1. The law 

established by judicial precedent rather than by statue. 
See common law. [Cases: Courts 88.] 2. The law results 

when judges construe statutes contrary to legislative 
intent. – Also termed (in sense 2) judicial legislation; 

bench legislation; judicial law.   
Black’s Law Dictionary, p. 918, 9th Ed. (2009) 
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3. Development of the law 

 
 Comment References to “development of the law” in 

Virginia reported cases most often refer to a retrospective 
review of the particular law at issue in the case and is used 

to explain its current state and application. Holly Hill Farm 
Corp. v. Rowe, 241 Va. 425, 404 S.E.2d 48 (1991) (“[W]e 

will review the development of the law relating to division 
fences…”).  The Kiester case cited below speaks to that but 

also comments on the development of rights that 
thereafter must be given a remedy in the law. In modern 

times the phrase is used in some contexts to discuss 
unsettled questions of law on various topics that await the 

proper set of facts litigated to an appeal where the 
unanswered or unsettled question is considered and 

decided. Some might stretch “development” to describe 

judicial “creation” of theretofore nonexistent standards or 
rules of proof, burden, admissibility of evidence, etc.  

 
 The latter is of course is the most worrisome. We will 

explore this concept with the Justices to understand their 
perspectives and ask what areas of Virginia law, if any, 

they feel might be clarified or benefit if certain issues 
arrived at the Court. We will also ask about guidance for 

trial courts and trial lawyers when decisions appear to fall 
into one of the “development” categories. 

 
a. Keister's Adm'r v. Keister's Ex'rs, 123 Va. 157, 96 

S.E. 315, 1 A.L.R. 439 (Va., 1918) 
 

 

“That part of such statute relied on as conferring the right 
of action in question is as follows: 

 
        " * * * A married woman may contract and be 

contracted with, sue * * * in the same manner and with 
the same consequences as if she were unmarried, whether 

the right or liability asserted by * * * her, shall have 
accrued before or after the passage of this act. * * *" 

 
        The sole controverted question in the case, upon 

which its decision turns, is: 
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        (1) Has the statute last quoted changed the common 

law on the subject and conferred upon a married woman a 
right of action against a husband for damages for an 

assault upon her committed by the husband during the 
coverture? 

 
        This is a question of first impression in this state, and 

must therefore be resolved by a consideration of it upon 
principle and the construction of the statute last quoted, 

with such aid as we can obtain from the decisions of other 
jurisdictions construing statutes on the same subject. 

 
         In approaching this question we have to bear in 

mind the elementary principle that a right of action at law 
can in no case exist unless: (a) The plaintiff be found to 

have had, at the time the alleged cause of action arose, a 

substantive civil right the breach or invasion of which right 
(constituting in the case of a tort a civil wrong) gave rise 

to a cause of action; and (b) the plaintiff be found to have 
had at the time the action is instituted a civil remedy by 

action at law. 
 

        In regard to the very ancient maxim that wherever 
there is a right there is a remedy, it is said in 1 Cooley on 

Torts (3d Ed.) p. 22: 
 

        "No Wrong Without a Remedy. Judicial 
development of the law is perceived in two forms: In 

the recognition of rights and in giving a remedy for 
the invasion or deprivation of rights. * * * A right 

cannot be recognized until the principle is found 

which, supports it. Bat when a right is found, a 
remedy must follow of course." 

 
        The primary inquiry confronting us in the instant 

case, therefore, is whether the married woman's statute in 
Virginia, the portion of which relied on by the plaintiff in 

error is quoted above, confers upon married women during 
coverture the substantive civil right essential to support a 

cause of action in a suit at law for damages instituted 
during the coverture by a wife against her husband for an 

assault upon her committed by the husband during the 
coverture?” 

 



 
 

12 
 

93 S.E. 316. 

 
b. Smith v. McLaughlin, 289 Va. 241 769 S.E.2d 7, 

(2015) 
 

 “[T]he failure [of an attorney] to anticipate correctly the 
resolution of an unsettled legal principle does not 

constitute culpable conduct [because] the exercise of 
sound professional judgment rests upon considerations of 

legal perception and not prescience.”). Allowing an 
attorney to be liable in malpractice for simply failing to 

correctly predict the outcome of an unsettled legal issue 
unduly burdens the practice of law, which does a 

disservice to the profession, and hampers the 
development of the law, which does a disservice to the 

public.” 

 
(Emphasis added.) 769 S.E.2d 254 

 
c. Holiday Motor Corp. v. Walters 790 S.E.2d 447 

(2016) 
 

 “The determination of whether a vehicle manufacturer 

owes a duty to design a convertible soft top to provide 

occupant rollover protection, therefore, requires that we 

consider whether such protection is the intended or reasonably 

foreseeable use given the inherent characteristics, market 

purposes, and utility of a convertible soft top. “After all, it is a 

commonplace that utility of design and attractiveness of the 

style of the car are elements which car manufacturers seek 

after and by which buyers are influenced in their selections.” 

Dreisonstok v. Volkswagenwerk, A.G. , 489 F.2d 1066, 1072 

(4th Cir. 1974). “Foreseeability [of harm], it has been many 

times repeated, is not to be equated with duty.” Id. at 1070. 

Accordingly, while the possibility that a convertible may be 

involved in a rollover accident is undoubtedly foreseeable, 

“[c]ommon knowledge of a danger from the foreseeable 

misuse of a product does not alone give rise to a duty to 

safeguard against the danger of that misuse.” Jeld–Wen, Inc. , 

256 Va. at 149, 501 S.E.2d at 397. “To the contrary, the 
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purpose of making the finding of a legal duty as a prerequisite 

to a finding of negligence, or breach of implied warranty, in 

products liability is to avoid the extension of liability for every 

conceivably foreseeable accident, without regard to common 

sense or good policy .” Id. (emphasis added) (internal 

quotation marks and citation omitted).14” 

790 S.E.2d at 455. 

 
 

 “14 Existence of duty is an issue that is separate and 

distinct from its breach. In order to establish a breach of duty 

in a product liability action, the plaintiff bears the burden of 

proving the product contained an unreasonably dangerous 

condition that existed when the product left the defendant's 

hands. “A product is unreasonably dangerous if it is defective 

in assembly or manufacture, unreasonably dangerous in 

design, or unaccompanied by adequate warnings concerning 

its hazardous properties.” Morgen Indus., Inc. v. Vaughan , 

252 Va. 60, 65, 471 S.E.2d 489, 492 (1996). To sustain a 

claim for negligent design, a plaintiff must show that 

the manufacturer failed to meet objective safety 

standards prevailing at the time the product was made. 

“When deciding whether a product's design meets 

those standards, a court should consider whether the 

product fails to satisfy applicable industry standards, 

applicable government standards, or reasonable 

consumer expectations.” Redman v. John D. Brush & Co. , 

111 F.3d 1174, 1177–78 (4th Cir. 1997);see also 

Alevromagiros v. Hechinger Co. , 993 F.2d 417, 420 (4th Cir. 

1993) (“In determining what constitutes an unreasonably 

dangerous defect, a court will consider safety standards 

promulgated by the government or the relevant industry, as 

well as the reasonable expectations of consumers.”).” 

790 S.E. 2d at 459, FN 14. 
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Comment: 

The Virginia General Assembly has had numerous 

opportunities to adopt the standards outlined in Federal case 

decisions regarding product liability proof standards 

mentioned in Walters but has not done so. In addition the 

Supreme Court has continued to apply the Virginia common 

law standard: Morgen Indus., Inc. v. Vaughan, 252 Va. 60, 

65, 471 S.E.2d 489, 492 (1996) was decided after the Federal 

decision in Alevromagiros, and Garrett v. I.R. Witzer Co., 258 

Va. 264, 267-268 (1999) was decided after Redman v. John 

D. Brush & Co., 111 F.3d 1174 (4th Cir. 1997). The Virginia 

standard has not changed unless the apparent dicta in this 

Walters’ footnote is viewed as a change. And it may be viewed 

that way by some, erroneously, I believe. 

  Also for the first time Walters includes a major change in 

evidence regarding safety, industry and governmental 

standards. Previously, these standards as well as “state of the 

art” in the field were admissible as some evidence of 

reasonableness but not dispositive nor were deviations from 

them a requirement for proving design defect.   Before 

Walters, it had been the law of Virginia for more than thirty 

years that “absent an established norm in the industry, it was 

a matter of opinion of trained experts what design was safe 

for its intended use.”  Ford Motor Co. v. Bartholomew, 224 Va. 

421, 430, 297 S.E.2d 675, 679 (1982).  

 Walters states that “[t]o sustain a claim for negligent 

design, a plaintiff must show that the manufacturer failed to 

meet objective safety standards prevailing at the time the 

product was made.” 790 S.E.2d at 459, FN 14 (emphasis 

added). This does not comport with long standing Virginia law 

that a product is defective if it is “unreasonably dangerous” 

and “not fit for the ordinary purposes for which it is to be 

used.” See Logan v. Montgomery Ward & Co., 216 Va. 425, 

428, 219 S.E.2d 685, 687 (1975). 
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 Walters also pulls from Federal case dicta, the element of 

“reasonable consumer expectations” as one of the pieces of 

evidence that will support a design defect claim. 790 S.E. 2d 

at 459, FN 14. This is new to the products liability 

jurisprudence of the Supreme Court of  Virginia. A ‘consumer 

expectations’ test has not been heretofore litigated in  nor 

even mentioned as evidence that will prove design defect in 

any prior decision of the Supreme Court. 

 How are trial counsel and trial courts in Virginia to apply 

the analytical tools identified above to find guidance from 

Walters in preparing for and presiding over products liability 

cases in Virginia state courts?  For example, what if there are 

no prevailing government or industry standards?  In that 

circumstance, is unreasonable dangerousness still a matter of 

opinion by trained experts, or must a plaintiff prove 

reasonable consumer expectations? Is Bartholomew still good 

law? 

How are reasonable consumer expectations to be proved?    

On the question of existence of duty to manufacture a 

reasonably safe product, how are trial courts to decide when 

to address this issue of law, and potentially take the case 

away from the jury, rather than having the jury decide the 

factual issues of (i) intended, ordinary or reasonably 

foreseeable use/misuse or (ii) unreasonable dangerousness?   

How are trial courts to reconcile Walters with RGR, LLC v. 

Settle, where the Supreme Court held that there was no need 

to recognize a separate duty to protect sight lines, because 

the “consistently recognized” duty “to exercise ordinary care 

in the use and maintenance of one’s property to prevent 

injury to others” provided a sufficient decisional framework for 

the jury.  288 Va. 260, 280, 764 S.E.2d 8, 19 (2014). 

The negligent act in this case was RGR's 

obstruction of the sight line at the railroad 

crossing by stacking its lumber within 

Norfolk Southern's right-of-way, an area 
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designed to maintain clear sight lines for 

motorists and the train crew. Applying 

the common law duty to particular 

factual settings, however, does not 

necessarily result in liability in all 

instances. See Boggs v. Plybon, 157 Va. 

30, 38, 160 S.E. 77, 80 (1931) ("[S]ome 

particular act which would be actionable 

negligence under one set of circumstances 

[will] give no basis for recovery in 

another."); Smith v. Lamar, 212 Va. 820, 

823, 188 S.E.2d 72, 74 (1972) ("The 

amount or degree of diligence and caution 

which is necessary to constitute 

reasonable or ordinary care depends on 

the circumstances and the particular 

surroundings of each specific case."); 

Dobbs, THE LAW OF TORTS § 253, at 10 

("[J]udges must follow the reasonable care 

standard, leaving it to juries to apply the 

reasonable person standard to particular 

conduct."). 

RGR, LLC v. Settle, 288 Va. at 280, 764 S.E.2d at 19 

(emphasis added).   

 If, as the Court recognized in Settle, the “law of 

negligence constantly requires juries to apply general 

principles of duty to particular factual scenarios,” id. at 281, 

764 S.E.2d at 20, why not let products liability juries decide 

whether under the evidence presented to them, a particular 

product is reasonably safe/unreasonably dangerous, rather 

than create a question of law under which trial judges are 

empowered to recognize exceptions to the common-law and 

statutory duties, consistently recognized, to manufacture 

and sell reasonably safe products? 
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V. Expert opinion 
 

1.  Statutory law 

 
a.   8.01-401.1 Opinion testimony by experts, etc.: 

 
§ 8.01-401.1 Opinion testimony by experts; hearsay exception 

(subsection (a) of Supreme Court Rule 2:703, subsection (a) of 
Supreme Court Rule 2:705, and subsection (a) of Supreme Court 

Rule 2:706 derived from this section). 

In any civil action any expert witness may give testimony and 

render an opinion or draw inferences from facts, 
circumstances or data made known to or perceived by such 

witness at or before the hearing or trial during which he is 

called upon to testify. The facts, circumstances or data relied 
upon by such witness in forming an opinion or drawing 

inferences, if of a type normally relied upon by others in the 
particular field of expertise in forming opinions and drawing 

inferences, need not be admissible in evidence. 

The expert may testify in terms of opinion or inference and 

give his reasons therefor without prior disclosure of the 
underlying facts or data, unless the court requires otherwise. 

The expert may in any event be required to disclose the 
underlying facts or data on cross-examination. 

To the extent called to the attention of an expert witness upon 
cross-examination or relied upon by the expert witness in 

direct examination, statements contained in published 
treatises, periodicals or pamphlets on a subject of history, 

medicine or other science or art, established as a reliable 

authority by testimony or by stipulation, shall not be excluded 
as hearsay. If admitted, the statements may be read into 

evidence but may not be received as exhibits. If the 
statements are to be introduced through an expert witness 

upon direct examination, copies of the specific statements 
shall be designated as literature to be introduced during direct 

examination and provided to opposing parties 30 days prior to 
trial unless otherwise ordered by the court. 

If a statement has been designated by a party in accordance 
with and satisfies the requirements of this section, the expert 

witness called by that party need not have relied on the 
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statement at the time of forming his opinion in order to read 

the statement into evidence during direct examination at trial. 

1982, c. 392; 1994, c. 328; 2013, c. 379. 

 
b.  8.01-401.3 Ultimate issue, etc.: 

 
§ 8.01-401.3.  Opinion testimony and conclusions as to facts 

critical to civil case resolution (Supreme Court Rule 2:701 
derived from subsection B of this section, subdivision (a)(i) of 

Supreme Court Rule 2:702 derived from subsection A of this 
section, and subsection (a) of Supreme Court Rule 2:704 

derived from subsections B and C of this section). 

A. In a civil proceeding, if scientific, technical, or other 

specialized knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, 

training, or education may testify thereto in the form of an 
opinion or otherwise. 

B. No expert or lay witness while testifying in a civil 
proceeding shall be prohibited from expressing an otherwise 

admissible opinion or conclusion as to any matter of fact solely 
because that fact is the ultimate issue or critical to the 

resolution of the case. However, in no event shall such witness 
be permitted to express any opinion which constitutes a 

conclusion of law. 

C. Except as provided by the provisions of this section, the 

exceptions to the "ultimate fact in issue" rule recognized in the 
Commonwealth prior to enactment of this section shall remain 

in full force.  1993, c. 909.  (Emphasis added.) 

 

 

2. Common law 
 

 
a. Qualifications Generally 

 
1. Dagner v. Anderson – 274 Va. 678 (2007): 

   
  “Generally, to qualify as an expert a witness needs only to have a 
degree of knowledge of a subject matter beyond  that of persons of 
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common intelligence and ordinary experience so that the witness’ 
opinion will have value in assisting the trier of fact in understanding the 
evidence or determining a fact in issue.”  274 Va. at 687. 
 

2.  CNH America v. Smith, 281 Va. 60, 704 S.E.2d 372, 

375 (2011) 
 

    “The admission of expert testimony is committed 
to the sound discretion of the trial judge, and we will reverse a 

trial court's decision only where that court has abused its 
discretion.” Tarmac Mid–Atlantic, Inc. v. Smiley Block Co., 250 

Va. 161, 166, 458 S.E.2d 462, 465 (1995) (quoting Brown v. 
Corbin, 244 Va. 528, 531, 423 S.E.2d 176, 178 (1992)). 

Therefore, we apply an abuse of discretion standard when 
reviewing a trial court's decision to admit expert opinion 

testimony. Keesee v. Donigan, 259 Va. 157, 161, 524 S.E.2d 

645, 647 (2000). 
 

        [281 Va. 67] We have held that “[e]xpert testimony is 
allowed where it ‘will assist the trier of fact to understand the 

evidence or to determine a fact in issue.’ ” Norfolk Southern 
Railway Co. v. Rogers, 270 Va. 468, 479, 621 S.E.2d 59, 64 

(2005) (quoting Code § 8.01–401.3). “An expert's testimony 
is admissible not only when scientific knowledge is required, 

but when experience and observation in a special calling give 
the expert knowledge of a subject beyond that of persons of 

common knowledge and ordinary experience.” Neblett v. 
Hunter, 207 Va. 335, 339, 150 S.E.2d 115, 118 (1966). 

Additionally, under Code § 8.01–401.1, an expert's opinion 
may be based upon “facts, circumstances or data made known 

to or perceived by such witness.” 

 
         However, we also have recognized that the admission of 

expert testimony is limited and “subject to certain 
fundamental requirements, including the requirement that the 

evidence be based on an adequate foundation.” Keesee, 259 
Va. at 161, 524 S.E.2d at 647. Therefore, expert testimony is 

inadmissible if it rests on assumptions that have an insufficient 
factual basis or it fails to take into account all of the relevant 

variables. Tittsworth v. Robinson, 252 Va. 151, 154, 475 
S.E.2d 261, 263 (1996); Tarmac Mid–Atlantic, 250 Va. at 166, 

458 S.E.2d at 465–66. We have explained: 
 



 
 

20 
 

        Expert testimony founded upon assumptions that have 

no basis in fact is not merely subject to refutation by cross-
examination or by counter-experts; it is inadmissible. Failure 

of the trial court to strike such testimony upon a motion timely 
made is error subject to reversal on appeal. Furthermore, 

expert testimony is inadmissible if the expert fails to consider 
all the variables that bear upon the inferences to be deduced 

from the facts observed. Vasquez v. Mabini, 269 Va. 155, 160, 
606 S.E.2d 809, 811 (2005) (citations omitted). 

 
704 S.E.2d at 375. 

 
 

3. Keesee v. Donigan, 259 Va. 157, 524 S.E.2d 645  
(2000) 

 

The standard of review that we apply is well established. The 
admission of expert testimony is a matter within the sound 

discretion of the trial court, and we will reverse the trial 
court's judgment only when the court has abused this 

discretion. Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 
Va. 161, 166, 458 S.E.2d 462, 465 (1995); Brown v. Corbin, 

244 Va. 528, 531, 423 S.E.2d 176, 178 (1992). 
 

        We first note that Keesee did not raise a hearsay 
objection to the admission of the disputed testimony or argue 

that the testimony failed to qualify for admission under the 
provisions of Code § 8.01-401.1. See, e.g., Todd v. Williams, 

242 Va. 178, 182-83, 409 S.E.2d 450, 452-53 (1991). 
Therefore, we consider Keesee's argument apart from these 

legal principles. 

 
        Expert testimony generally is admissible in civil cases if 

it will aid the trier of fact in understanding the evidence. See 
Code §§, 8.01-401.1 and -401.3; Tittsworth v. Robinson, 252 

Va. 151, 154, 475 S.E.2d 261, 263 (1996). However, the 
admission of expert testimony is subject to certain 

fundamental requirements, including the requirement that the 
evidence be based on an adequate foundation. Id.; Tarmac 

Mid-Atlantic, Inc., 250 Va. at 166, 458 S.E.2d at 465-66; 
Lawson v. Doe, 239 Va. 477, 482-83, 391 S.E.2d 333, 336 

(1990). Thus, expert testimony is inadmissible if it is founded 
on assumptions that have an insufficient factual basis. 

Tittsworth, 252 Va. at 154, 475 S.E.2d at 263; Tarmac Mid-
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Atlantic, Inc., 250 Va. at 166, 458 S.E.2d at 466; see Gilbert 

v. Summers, 240 Va. 155, 160, 393 S.E.2d 213, 215 (1990). 
 

        In addition to these basic principles, we also consider 
two recent decisions in which we have addressed the 

admissibility of expert testimony offered to assist a trier of 
fact in understanding general scientific or technical principles. 

In Holmes v. Doe, 257 Va. 573, 578, 515 S.E.2d 117, 120 
(1999), we held that the trial court did not abuse its discretion 

in permitting an expert witness to explain the general 
relationship between a vehicle "hydroplaning" and the factors 

of wet road conditions, tire tread depth, and vehicular, speed. 
In Breeden v. Roberts, 258 Va. 411, 414-16,  518 S.E.2d 834, 

836-37 (1999), we held that the trial court abused its 
discretion in excluding expert testimony from a mechanic 

regarding the effect that a frozen brake adjuster has on the 

operation and performance of a vehicle. 
 

        In these two cases, the expert testimony concerning 
those general scientific and technical principles did not require 

any specific information about the drivers involved in the 
cases, the condition of their vehicles, or other circumstances 

in which the accidents occurred. Thus, the expert testimony 
concerning general principles in these cases was appropriate 

to aid the triers of fact in drawing their own conclusions from 
the factual evidence received from the other witnesses. See 

Holmes, 257 Va. at 578, 515 S.E.2d at 120.  
 

 The expert testimony at issue in the present case presents a 
distinct contrast from the type of expert testimony approved 

in Breeden and Holmes. In those cases, the experts did not 

attempt to relate the scientific principles about which they 
testified to a particular driver or vehicle. Here, however, 

Chewning applied his testimony to a particular driver, 
Donigan, in the absence of foundation evidence that would 

place him within the subject matter of Chewning's testimony 
concerning the "average" driver. 

 
        As stated above, Chewning acknowledged that the 

"average" driver response times are subject to variation, 
depending on a driver's physical condition, visual acuity, and 

cognitive abilities. However, he performed no tests to 
establish that Donigan fell within the average range with 

regard to such variables. When asked whether he performed 
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tests to determine Donigan's perception time, Chewning 

replied, "No, I've put him into an average category." When 
questioned whether he merely assumed that Donigan's 

reaction times are "the standard," Chewning stated, "Yes." 
 

        This testimony was insufficient to lay a foundation 
for admission of the challenged evidence because the 

probative value of that evidence rested on assumptions 
about Donigan that had no factual basis in the record. 

See Tittsworth, 252 Va. at 154, 475 S.E.2d at 263; Tarmac 
Mid-Atlantic, Inc., 250 Va. at 166, 458 S.E.2d at 466. 

 
Emphasis added.  524 S.E.2d 645, 647, 648  

 
 

4. Online Res. Corp. v. Lawlor, 285 Va. 40, 736 S.E.2d 

886 (2013) at 896. 
 

 “Whether a witness is qualified to testify as an expert is a 
matter within the sound discretion of the trial court and the 

trial court's decision will not be set aside on appeal unless the 
record clearly shows that the witness is unqualified.” Lockheed 

Info. Mgmt. Sys. Co. v. Maximus, Inc.,  259 Va. 92, 111, 524 
S.E.2d 420, 430 (2000). The Court applies an “abuse of 

discretion standard when reviewing a trial court's decision to 
admit expert opinion testimony.” CNH America LLC v. Smith, 

281 Va. 60, 66, 704 S.E.2d 372, 375 (2011). Expert testimony 
is admissible not only when scientific knowledge is required, 

but when experience and observation in a special calling give 
the expert knowledge of a subject beyond that of persons of 

common knowledge and ordinary experience. Id. 

 
 

5. Owner v. City of Richmond City of Richmond, 282 Va. 
62, 711 S.E.2d 533 (2011)  

 
 “Expert testimony,” we have said, “is admissible in civil cases 

to assist the trier of fact, if the testimony meets certain 
fundamental requirements, including the requirement that it 

be based on an adequate factual foundation.” Countryside 
Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 

(2002); see also Code §§ 8.01–401.1 and –401.3. Expert 
testimony is thus “inadmissible if it is speculative or founded 

on assumptions that have an insufficient factual basis.” John 
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v. Im, 263 Va. 315, 320, 559 S.E.2d 694, 696 (2002). 

Additionally, “expert testimony is inadmissible if the expert 
fails to consider all the variables that bear upon the inferences 

to be deduced from the facts observed.” Vasquez v. Mabini, 
269 Va. 155, 160, 606 S.E.2d 809, 811 (2005). 

 
       711 S.E2d at 540 

 
6. Lockheed Information Management Systems v. 

Maximus, Inc., 259 Va. 92 524 S.E.2d 420, (2000) at 
430. 

 
 

  Lockheed objected to the admission of Nerret as an expert to 
give an opinion on Maximus' potential profit from its contract 

with DSS because Nerret had not taken any special courses on 

lost profit or damage analysis and did not have personal 
involvement in preparing the revenue or cost information, but 

instead relied on the calculations of others. The trial court held 
that Lockheed's objection went to the weight of Nerret's 

testimony, not to his qualification as an expert witness, and 
allowed Nerret to give his opinion testimony. 

 Whether a witness is qualified to testify as an expert is a matter 
within the sound discretion of the trial court and the trial court's 

decision will not be set aside on appeal unless the record clearly 
shows that the witness is unqualified. Tazewell Oil Co., Inc. v. 

United Virginia Bank, 243 Va. 94, 110, 413 S.E.2d 611, 620 
(1992). 

  
524 S.E.2d at 430 

 

 
7. Noll v. Rahal, 219 Va. 795, 250 S.E.2d 741 (Va., 1979) 

 
 Whether a witness is qualified to express an opinion as an 

expert is a question largely within the sound discretion of the 
trial court. Swersky v. Higgins, 194 Va. 983, 985, 76 S.E.2d 200, 

202 (1953). A decision to exclude a proffered expert opinion will 
be reversed on appeal only when it appears clearly that the 

witness was qualified. Landis v. Commonwealth, 218 Va. 797, 
800, 241 S.E.2d 749, 751 (1978). And the expressed belief of a 

witness that he is an expert does not  ipso facto require his 
qualification. See Commonwealth v. Larkin, 88 Va. 422, 424, 13 

S.E. 901, 902 (1891). The facts must show that he possesses 
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sufficient knowledge, skill or experience to make him competent 

to testify as an expert on the subject matter of the inquiry. Id. 
 

Noll v. Rahal, 219 Va. 795, 250 S.E.2d 741 (Va., 1979) 
 

 
8. Swiney v. Overby, 237 Va. 231, 377 S.E.2d 372 (1989) 

 
 

    Qualification of an expert witness does not insure 
admission of his every statement and opinion. Code § 8.01-

401.1 allows an expert to express an opinion without initially 
disclosing the basis for the opinion and to base the opinion on 

hearsay evidence otherwise inadmissible. It does not, however, 
relieve the court from its responsibility, when proper objection is 

made, to determine whether the factors required to be included 

in formulating the opinion were actually utilized. Gaalaas v. 
Morrison, 233 Va. 148, 157, 353 S.E.2d 898, 903 (1987). If all 

the factors are not utilized, the court should exclude the opinion 
evidence. Mary Washington Hosp. v. Gibson, 228 Va. 95, 99, 

319 S.E.2d 741, 743 (1984). 
377 S.E.2d at 374. 

 
 

 
b. Ultimate issue 

 
 

1. David A. Parker Enterprises, Inc. v. Templeton, 251 
Va. 235, 467 S.E.2d 488, (1996) 

 

  An expert's opinion is admissible in evidence if it 
will assist the fact finder about a matter that is not within the 

range of common knowledge. Lyle, Siegel, Croshaw & Beale, 
P.C. v. Tidewater Capital Corp., 249 Va. 426, 436, 457 

S.E.2d 28, 34 (1995). An expert's opinion is inadmissible, 
however, if it relates to matters about which the fact finder is 

equally as capable as the expert of reaching an intelligent 
and informed opinion. Kendrick v. Vaz, Inc., 244 Va. 380, 

384, 421 S.E.2d 447, 449 (1992); Grasty v. Tanner, 206 Va. 
723, 726, 146 S.E.2d 252, 254 (1966). 

 
        In the present case, it was appropriate for the doctors to 

testify that Templeton's wounds were inflicted by a sharp object 
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because evidence about the type of injuries Templeton 

sustained was relevant and probative. However, the evidence 
was in sharp conflict about whether the propeller was rotating 

in gear when Templeton was injured, and the doctors' opinion 
that the boat's propeller was so rotating clearly invaded the 

province of the jury [251 Va. 238] on this vital issue because 
the jury was equally as capable as were the doctors of reaching 

an intelligent and informed opinion and of drawing its own 
conclusion from the facts and opinion and of drawing its own 

conclusion from the facts and circumstances of the case. 
Moreover, the testimony was highly prejudicial. 

 
        We hold, therefore, that the trial court erred in allowing 

the doctors to opine whether the propeller was rotating in gear 
when Templeton was injured. Accordingly, we will reverse the 

trial court's judgment and remand the case for a new trial 

consistent with this opinion. 
 

        Reversed and remanded. 
 

        KEENAN, J., with whom LACY, J., joins, dissenting. 
        KEENAN, Justice, with whom LACY, Justice, join, 

dissenting. 
 

        I dissent and would affirm the trial court's judgment. The 
testimony of Dr. Wardell and Dr. Carleo was not within the 

range of common knowledge, did not invade the province of the 
jury, and was admissible evidence under Code § 8.01-401.3(B). 

 
        Expert testimony is admissible if it will aid the trier of fact 

in understanding a subject that is outside the scope of common 

knowledge. Lyle, Siegel, 249 Va. at 436, 457 S.E.2d at 34. 
Such testimony may be used to assist the fact finder in 

understanding the evidence or in determining a fact in issue. 
Code § 8.01-401.3(A). 

 
        Here, Dr. Wardell testified that Templeton's injuries were 

"slice type" injuries. Dr. Carleo testified that the wounds on 
Templeton's knee were parallel, narrow, clean, and deep. He 

stated that the wounds had an "arcus" shape, consisting of 
initially shallow cuts, then deeper cuts, followed by more 

shallow cuts. Both physicians testified that, due to the spacing 
and nature of lacerations on Templeton's legs, the wounds were 

caused by a moving propeller. In addition to their examination 
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of Templeton's wounds, these physicians based their 

conclusions on their previous experience in treating lacerations, 
including some lacerations caused by propellers. This testimony 

falls outside the range of common knowledge. 
 

        These expert opinions were admissible under Code § 8.01-
 401.3(B), which provides, in relevant part, that "[n]o expert ... 

 witness while testifying in a civil proceeding shall be prohibited 
 from expressing an otherwise admissible opinion or conclusion 

 as to a matter of fact solely because that fact is the ultimate 
 issue or critical to the resolution of the case." Thus, although 

 the question whether the propeller was in motion and the 
 engine was in gear was the ultimate factual issue to be 

 decided in this negligence action, the physicians' testimony that 
 Templeton's wounds were caused by a moving propeller was 

 admissible under this provision. 

 
251 S.E.2d at 490, 491. 

 
 

c. Adequate foundation  
 

1. Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va. 161, 
458 S.E.2d 462 (1995): 

 
  Citing Mary Washington Hospital, Inc. v. Gibson, 228 Va. 

95, 319 S.E.2d 741 (1984), the trial court stated that, in the 
present case, "too many variables" rendered the expert's 

testimony "open to speculation," because the evidence raised 
questions about conditions that may have affected the slag 

during its transportation and storage. The trial court noted that 

Tarmac's "own expert is saying that he would have preferred to 
have come up here and gotten it at Smiley, and [it] is obvious 

why he would have preferred that, because the test itself would 
have been much more reliable." The trial court granted the 

motion to strike, concluding that "in this case, because of the 
nature of the claim[,] fundamental fairness dictates that you 

have got to show a better chain than that." 
 

        On appeal, Tarmac argues that the trial court erred in 
granting Smiley's motion to strike. In particular, Tarmac 

contends that Thieme's testimony regarding the nature of the 
substances he tested was admissible, and if the trial court had 

not improperly excluded it, Tarmac would have presented a 
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prima facie case on its breach of warranty claim. In response, 

Smiley reasserts the arguments[250 Va. 166] it raised in the 
trial court, contending that Thieme's testimony was speculative 

because it was based on an assumption, not supported by the 
evidence, that the slag samples he examined were in the same 

condition as when they left Smiley's yard. We disagree with 
Smiley. 

 
        "The admission of expert testimony is committed to the 

sound discretion of the trial judge, and we will reverse a trial 
court's decision only where that court has abused its 

discretion." Brown v. Corbin, 244 Va. 528, 531, 423 S.E.2d 
176, 178 (1992). As a general rule, a litigant is entitled to 

introduce all competent, material, and relevant evidence 
tending to prove or disprove any material issue raised, unless 

the evidence violates a specific rule of admissibility. Barnette v. 

Dickens, 205 Va. 12, 15, 135 S.E.2d 109, 112 (1964); McNeir 
v. Greer-Hale Chinchilla Ranch, 194 Va. 623, 628-29, 74 S.E.2d 

165, 168-69 (1953). 
 

        Expert testimony is admissible in civil cases to assist the 
trier of fact, if the evidence meets certain fundamental 

requirements, including the requirement that it be based on an 
adequate foundation. See Code §§ 8.01-401.1, 8.01-401.3; 

Lawson v. Doe, 239 Va. 477, 482-83, 391 S.E.2d 333, 336 
(1990); Clark v. Chapman, 238 Va. 655, 664-65, 385 S.E.2d 

885, 891 (1989). Expert testimony is inadmissible if it is 
speculative or founded on assumptions that have no basis in 

fact. See Gilbert v. Summers, 240 Va. 155, 159-60, 393 S.E.2d 
213, 215 (1990); Cassady v. Martin, 220 Va. 1093 1100, 266 

S.E.2d 104, 108 (1980). 

        In addition, such testimony should not be admitted 
unless the trial court is satisfied that the expert has 

considered all the variables bearing on the inferences to be 
drawn from the facts observed. See Swiney v. Overby, 237 

Va. 231, 233-34, 377 S.E.2d 372, 374 (1989); Grasty v. 
Tanner, 206 Va. 723, 727, 146 S.E.2d 252, 255 (1966). 

Finally, the trial court should refuse to admit expert testimony 
unless there is proof of a similarity of conditions existing at 

the time of the expert's tests and at the time relevant to the 
facts at issue. Runyon v. Geldner, 237 Va. 460, 463-64, 377 

S.E.2d 456, 458-59 (1989). 
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        These principles were applied in Mary Washington 

Hospital, 228 Va. at 99, 319 S.E.2d at 743. In that case, this 
Court held inadmissible evidence regarding an architect's tests 

made at the location where the plaintiff had fallen on a 
sidewalk, because there was insufficient proof that the site 

had not changed materially during the 23 months between the 
accident and the inspection. [250 Va. 167] The uncontradicted 

evidence showed there had been construction work in the area 
during that time, and that the section of concrete on which the 

plaintiff slipped had been destroyed. These changes 
constituted "missing variables" not considered by the 

architect, so that the delayed inspection of the sidewalk was 
not reliable and probative evidence of its condition at the time 

of the accident. Id. 
 

        In contrast, the evidence in the present case showed 

that the condition of the slag was essentially the same at the 
time of its shipment and at the time of the expert's testing. 

Ritter's testimony regarding the transportation, storage, and 
sampling of the slag was prima facie evidence that the 

samples Thieme tested had originated in the slag supplied by 
Smiley. Further, it could be inferred that, with the passage of 

time, the samples would become more stable rather than less 
so, due to the tendency of the overburned magnesium to 

rehydrate slowly. Thus, unstable magnesium found at the time 
of testing would have been unstable at an earlier time, as 

well. 
 

        In addition, there was no positive evidence showing any 
alteration of the slag or any intermixture of foreign materials, 

other than the fact that, in one of the samples, the slag was 

present together with other materials in a finished concrete 
block. Further, the evidence showed that Thieme had 

considered and excluded other variables that would affect his 
conclusions, such as the possibility that materials other than 

slag were the source of the high levels of magnesium. Thus, 
we hold that Tarmac adequately provided a foundation for the 

admission of Thieme's test results. 
 

        Although Smiley argues that in various respects Thieme's 
conclusions  were open to challenge, any such weaknesses in 

his testimony were not  grounds for its exclusion, but were 
matters properly to be considered by  the jury in determining 

the weight to be given the evidence. See Ford Motor Co. v. 
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Bartholomew, 224 Va. 421, 430, 297 S.E.2d 675, 680 (1982); 

Martin v. Penn, 204 Va. 822, 826, 134 S.E.2d 305, 307 (1964). 
(Emphasis added.) 

 
   458 S.E.2d at 465-467 (1995) 

 
 

 
d. Reliability of scientific evidence 

 
 

1. Spencer v. Commonwealth, 240 Va. 78, 393 S.E.2d 609 
(1990) 

  
  

  We have declined to adopt the "Frye test" in Virginia. 

Spencer III, 238 Va. at 573 n. 5, 385 S.E.2d at 856 n. 5; O'Dell v. 
Commonwealth, 234 Va. 672, 695-97, 364 S.E.2d 491, 504, cert. 

denied, 488 U.S. 871, 109 S.Ct. 186, 102 L.Ed.2d 154 (1988). 
When scientific evidence is offered, the court must make a 

threshold finding of fact with respect to the reliability of the 
scientific method offered, unless it is of a kind so familiar and 

accepted as to require no foundation to establish the fundamental 
reliability of the system, such as fingerprint analysis, Avent v. 

Commonwealth, 209 Va. 474, 478, 164 S.E.2d 655, 658 (1968); 
or unless it is so unreliable that the considerations requiring its 

exclusion have ripened into rules of law, such as "lie-detector" 
tests, Robinson v. Commonwealth, 231 Va. 142, 156, 341 S.E.2d 

159, 167 (1986); or unless its admission is regulated by statute, 
such as blood-alcohol test results, Code §§ 18.2-268(O), -268(Y). 

 

        In making the threshold finding of fact, the court must 
usually rely on expert testimony. If there is a conflict, and the 

trial court's finding is supported by credible evidence, it will not be 
disturbed on appeal. Even where the issue of scientific reliability is 

disputed, if the court determines that there is a sufficient 
foundation to warrant admission of the evidence, the court may, 

in its discretion, admit the evidence with appropriate instructions 
to the jury to consider the disputed reliability of the evidence in 

determining its credibility and weight. See O'Dell, 234 Va. at 696-
97, 364 S.E.2d at 505. 

 
        If admissibility were conditioned upon universal acceptance 

of forensic evidence, no new scientific methods could ever be 
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brought to court. Indeed, if scientific unanimity of opinion were 

necessary, very little scientific evidence, old or new, could be 
used. Wide discretion must be vested in the trial court to 

determine, when unfamiliar scientific evidence is offered, whether 
the evidence is so inherently unreliable that a lay jury must be 

shielded from it, or whether it is of such character that the jury 
may safely be left to determine credibility for itself.  

 
393 S.E.2d at 621. (Emphasis added.) 

 
 

2.  Billips v. Commonwealth, 274 Va. 805, 809 (2007).   
 

 
 Although Spencer was a case in which scientific evidence was 

offered at the guilt phase of a capital murder trial, we said 

nothing there to limit the applicability of its rule to that phase 
alone. Rather, the Spencer rule applies to the use of scientific 

evidence in judicial proceedings generally. Advancements in the 
sciences continually outpace the education of laymen, a category 

that includes judges, jurors and lawyers not schooled in the 
particular field under consideration. Consequently, there is a risk 

that those essential components of the judicial system may 
gravitate toward uncritical acceptance of any pronouncement that 

appears to be "scientific," and the more esoteric the field, the 
more difficult it becomes for laymen to greet it with skepticism. 

That tendency has given rise to frequent complaints of "junk 
science" in the courts. To guard against that risk, we continue to 

require a "threshold finding of fact with respect to the reliability of 
the scientific method offered," subject only to the exceptions in 

Spencer, quoted above. (citation omitted.)  Billips v. 

Commonwealth, 274 Va. 805, 809 (2007).   
 

 
Comment:  Although scientific evidence must be shown to be reliable in 

order to be admissible, it does not have to be so completely accurate and 
reliable that is free from any possible challenge.  For example, the fact that 

some other test would have been more reliable does not  automatically 
render the expert testimony inadmissible.  See  Tarmac Mid-Atlantic v. 

Smiley Block Co., 250 Va. 161, 165 (1995) supra.  
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e. Missing variables 

 
 Generally, an expert cannot give opinions which would be affected by 

“missing variables,” i.e., variables which he has not considered which would 
affect the opinion, or which he has considered but regarding which there is 

not sufficient evidence or the expert has made assumptions that lack an 
evidentiary foundation.  See, e.g., Funkhouser v. Ford Motor Company, 285 

Va. 272, 736 S.E.2d 309 (2013); ITT Hartford v. Virginia Financial Assoc., 
258 Va. 193, 201, 520 S.E.2d 355, 359 (1999); Tittsworth, 252 Va. at 154, 

475 S.E.2d at 263; Tarmac, 250 Va. at 166, 458 S.E.2d at 466.   
 

An expert cannot offer opinion testimony based on experiments if there are 
“‘too many missing variables’ to permit [the] expert to give his opinion.” 

Mary Washington Hospital, Inc. v. Gibson, 228 Va. 95, 99, 319 S.E.2d 741, 
743 (1984) (quoting Thorpe v. Commonwealth, 223 Va. 609, 614, 292 

S.E.2d 323, 326 (1982)).   

  
 f. Speculation 

 
An expert cannot offer an opinion which is based on speculative or otherwise 

irrelevant evidence.  Funkhouser, 285 Va. at 285; Hegwood, 256 Va. 362 
(1998) (trial court did not err in excluding certain opinions of an expert 

about the incident related to a boiler at a residence because the testimony 
would be too speculative).  On the other hand, expert testimony and the 

other evidence in the case need not prove matters with certainty. See 
Owens-Corning, 243 Va. 128 (when a “verdict is based on circumstantial 

evidence, ‘all that is required is that a jury be satisfied with proof which 
leads to a conclusion with probable certainty where absolute logical certainty 

is impossible’”). 
 

e. Exclusion of every possibility not required. 

 
White Consol. Industry, Inc. v. Swiney, 237 Va. 23, 376 S.E.2d 

283 (1989) 
 

 
It is not necessary that the circumstances establish negligence as the 

proximate cause with such certainty as to exclude every other possible 
conclusion. It is not necessary to negative every possibility that the accident 

occurred in some extraordinary manner which would relieve the defendant. 
Often this would be impossible. All that is required is that a jury be satisfied 

with proof which leads to a conclusion with probable certainty where 
absolute logical certainty is impossible. Bly v. Southern Ry. Co., 183 Va. 

162, 176, 31 S.E.2d 564, 570 (1944); accord Sykes v. Langley Cabs, Inc., 
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211 Va. 202, 208-09, 176 S.E.2d 417, 421-22 (1970); Virginia Heart Inst. v. 

Northside Electric, 221 Va. 1119 1127, 277 S.E.2d 216, 221 (1981). 
 

376 E. at 28. 
 

 
 

 

VI.  Reconciling rule with statute; Rule 4:25 and Va. Code 
§8.01-384-what is required in the motion in limine to 
preserve error? 
 
 
Rule 5:25. Preservation of Issues for Appellate Review. No ruling of 

the trial court, disciplinary board, or commission before which the case 

was initially heard will be considered as a basis for reversal unless an 

objection was stated with reasonable certainty at the time of the 

ruling, except for good cause shown or to enable this Court to attain 

the ends of justice. A mere statement that the judgment or award is 

contrary to the law and the evidence is not sufficient to preserve the 

issue for appellate review. Promulgated by Order dated Friday, April 

30, 2010; effective July 1, 2010. 

 

 

§ 8.01-384. Formal exceptions to rulings or orders of court 

unnecessary; motion for new trial unnecessary in certain cases. 

 

A. Formal exceptions to rulings or orders of the court shall be 

unnecessary; but for all purposes for which an exception has 

heretofore been necessary, it shall be sufficient that a party, at the 

time the ruling or order of the court is made or sought, makes known 

to the court the action which he desires the court to take or his 

objections to the action of the court and his grounds therefor; and, if a 

party has no opportunity to object to a ruling or order at the time it is 

made, the absence of an objection shall not thereafter prejudice him 

on motion for a new trial or on appeal. No party, after having made an 



 
 

33 
 

objection or motion known to the court, shall be required to make such 

objection or motion again in order to preserve his right to appeal, 

challenge, or move for reconsideration of, a ruling, order, or action of 

the court. No party shall be deemed to have agreed to, or acquiesced 

in, any written order of a trial court so as to forfeit his right to contest 

such order on appeal except by express written agreement in his 

endorsement of the order. Arguments made at trial via written 

pleading, memorandum, recital of objections in a final order, oral 

argument reduced to transcript, or agreed written statements of facts 

shall, unless expressly withdrawn or waived, be deemed preserved 

therein for assertion on appeal. 

 

B. The failure to make a motion for a new trial in any case in which an 

appeal, writ of error, or supersedeas lies to or from a higher court shall 

not be deemed a waiver of any objection made during the trial if such 

objection be properly made a part of the record. 

 

Code 1950, §§ 8-225, 8-225.1; 1970, c. 558; 1977, c. 617; 1992, c. 

564 . 

 

Kellermann v. McDonough, 278 Va. 478, 684 S.E.2d 786 (Va., 

2009) 

 

 Code § 8.01-384(A) states: 

 

"No party, after having made an objection or motion known to the 

court, shall be required to make such objection or motion again in 

order to preserve his right to appeal, challenge, or move for 

reconsideration of, a ruling, order, or action of the court. No party 

shall be deemed to have agreed to, or acquiesced in, any written order 

of a trial court so as to forfeit his right to contest such order on appeal 

except by express written agreement in his endorsement of the order. 

Arguments made at trial via written pleading, memorandum, recital of 

objections in a final order, oral argument reduced to transcript, or 

agreed written statements of facts shall, unless expressly withdrawn or 

waived, be deemed preserved therein for assertion on appeal." 
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        We recently discussed this statute this year in Helms v. Manspile, 

277 Va. 1, 6, 671 S.E.2d 127, 129 (2009). We stated in Helms that 

"[o]nce a litigant informs the circuit court of his or her legal argument, 

`[i]n order for a waiver to occur within the meaning of Code § 8.01-

384(A), the record must affirmatively show that the party who has 

asserted an objection has abandoned the objection or has 

demonstrated by his conduct the intent to abandon that objection.'" 

Id. (quoting Shelton v. Commonwealth, 274 Va. 121, 127-28, 645 

S.E.2d 914, 917 (2007)); accord King v. Commonwealth, 264 Va. 576, 

581, 570 S.E.2d 863, 865-66 (2002); Chawla v. BurgerBusters, Inc., 

255 Va. 616, 623, 499 S.E.2d 829, 833 (1998). Based on the record, 

Kellermann raised the issue whether the McDonoughs owed a common 

law duty of care to Jaimee and Kellermann never waived this legal 

argument.” 

 

Kellermann v. McDonough, 278 Va. 478, 684 S.E.2d 786, 792 (2009) 
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Appendix 



Appendix  

Virginia cases that cite 8.01-401.1 (expert testimony)  

 

1. Buchanan v. Com., 384 S.E.2d 757, 238 Va. 389 (Va., 1989) September 22, 1989 Buchanan 

argues that the trial court erred in refusing to allow two of his expert witnesses to testify in the 

penalty phase of the trial about out-of-court interviews and discussions they had had in arriving at 

their expert opinion concerning Buchanan's state of mind at the time of the murders and the need 

for further neurological testing. Buchanan urges us to apply the expert testimony rule that applies 

in civil cases, Code §...  

 

2. Gottlieb v. Gottlieb, 448 S.E.2d 666, 19 Va.App. 77 (Va. App., 1994) September 27, 1994 Code § 

8.01-401.1 provides that the facts, circumstances, or data that Mr. Duvall relied upon in forming 

his opinion "need not be admissible in evidence." Id. Accordingly, we find no error in the trial 

court's decision to consider this… 

 

3. John v. Im, 263 Va. 315, 559 S.E.2d 694 (Va., 2002) March 1, 2002 In civil cases, expert 

testimony generally is admissible if it will assist the trier of fact in understanding the evidence. 

See Code §§ 8.01-401.1 and -401.3; Keesee v. Donigan, 259 Va. 157, 161, 524 S.E.2d 645, 647 

(2000); Tittsworth, 252 Va. at 154, 475 S.E.2d at 263. However, the admission of expert 

testimony is subject to certain basic requirements, including the requirement that the evidence be 

based on an adequate foundation. Id.; Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va...  

 

4. Simpson v. Com., 318 S.E.2d 386, 227 Va. 557 (Va., 1984) June 15, 1984 We are unwilling to 

accept this invitation. The General Assembly, in 1982, enacted Code § 8.01-401.1 which 

essentially adopts the foregoing provisions of the Federal Rules of Evidence. That statute's 

application is expressly limited to "any civil action." We regard this limitation as a clear 

expression of legislative intent to retain the historic restrictions upon expert testimony in criminal 

cases in Virginia. See generally C. Friend, The Law of Evidence in Virginia § 217 (2d...  

  

5. Vasquez v. Mabini, 269 Va. 155, 606 S.E.2d 809 (Va., 2005) January 14, 2005 Code § 8.01-

401.1 provides that an expert witness in a civil case may testify and render an opinion "from 

facts, circumstances or data made known to or perceived by such witness at or before the hearing 

or trial," and that such data need not be such as to be admissible in evidence "if of a type 

normally relied upon by others in the particular field of expertise...." We have never, however, 

construed that section to permit the admission of expert testimony that lacks evidentiary support. 

Lawson...  

 

6. Cantrell v. Com., 329 S.E.2d 22, 229 Va. 387 (Va., 1985) April 26, 1985 In our view, it was error 

to exclude the proffered testimony. Hypothetical questions are unnecessary where an expert 

testifies from his own knowledge of the facts disclosed in his testimony, Walrod v. Matthews, 210 



Va. 382, 388, 171 S.E.2d 180, 185 (1969), or, since 1982, where he renders an opinion "from 

facts, circumstances or data made known to or perceived by such witness at or before the hearing 

or trial," Code § 8.01-401.1...  

  

7. Riverside Hosp., Inc. v. Johnson, 636 S.E.2d 416, 272 Va. 518 (Va., 2006) November 3, 2006 

During opening statements, the Estate showed the jury bar graphs displaying various information 

about patient falls in the general hospital population, and referred to the information on the 

graphs. The Defendants objected, stating that although the graphs could be properly relied on by 

experts and read to the jury pursuant to Code § 8.01-401.1, the graphs and articles were "not 

evidence and [it was] certainly impermissible to argue to the jury statistics in this case." The 

trial...  

  

8. Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (Va., 2004) March 5, 2004 8. In CSX 

Transportation v. Casale, 247 Va. 180, 441 S.E.2d 212 (1994), we stated: A medical expert's 

recital of the confirming opinion of an absent physician is inadmissible hearsay. McMunn v. 

Tatum, 237 Va. 558, 566, 379 S.E.2d 908, 912 (1989). Although Code § 8.01-401.1 authorizes 

admission into evidence of an expert's opinion that may be based in whole or in part upon 

inadmissible hearsay, "the statute does not authorize the admission of any hearsay opinion on 

which the expert's...  

 

9. M.E.D. v. J.P.M., 350 S.E.2d 215, 3 Va.App. 391 (Va. App., 1986) November 5, 1986 Third, the 

mother contends that the child's statements to Dr. Beal and Cora Goldsborough were admissible 

under Code § 8.01-401.1 as facts forming the basis for their expert conclusions. 1 We believe that 

the language of the statute clearly allows the expert to express an opinion or draw inferences from 

inadmissible [3 Va.App. 401] sources,...   

 

10. McMunn v. Tatum, 237 Va. 558, 379 S.E.2d 908 (Va., 1989) April 21, 1989 Dr. McMunn 

assigns error to this ruling, citing Code § 8.01-401.1. 2 He argues that the use of hearsay as the 

basis of expert opinion is realistic, because it reflects the fact that physicians, in reaching a 

diagnosis, frequently must rely on reports giving the opinions of other professionals who are not 

present for face-to-face interview. Also, he contends, the introduction of such hearsay opinions 

serves the cause of judicial economy, avoiding the expense and time which would be...    

 

11. Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va. 161, 458 S.E.2d 462 (Va., 1995) June 9, 

1995 Expert testimony is admissible in civil cases to assist the trier of fact, if the evidence meets 

certain fundamental requirements, including the requirement that it be based on an adequate 

foundation. See Code §§ 8.01-401.1, 8.01-401.3; Lawson v. Doe, 239 Va. 477, 482-83, 391 

S.E.2d 333, 336 (1990); Clark v. Chapman, 238 Va. 655,...  

 

12. Forbes v. Rapp, 611 S.E.2d 592, 269 Va. 374 (Va, 2005) April 22, 2005 We next consider 

Forbes' argument that the chancellor erred in admitting Heatwole's testimony. Before expert 

testimony may be admitted in a civil case to assist the fact finder, that testimony must meet 



certain requirements, including the requirement of an adequate factual foundation. Countryside 

Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 (2002); John v. Im, 263 Va. 315, 319-20, 

559 S.E.2d 694, 696 (2002); see Code §§ 8.01-401.1 and -401.3. Generally, the decision 

whether...  

 

13. Tittsworth v. Robinson, 475 S.E.2d 261, 252 Va. 151 (Va., 1996) September 13, 1996 Generally, 

expert testimony is admissible in civil cases if it will assist the fact finder in understanding the 

evidence. Such testimony, however, must meet certain fundamental requirements. See Code §§ 

8.01-401.1 and -401.3; Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va. 161, 166, 458 

S.E.2d 462, 465-66 (1995); Lawson v. John Doe, 239 Va. 477, 482-83, 391 S.E.2d 333, 336 

(1990); Clark v. Chapman, 238 Va. 655, 664-65, 385 S.E.2d 885, 891 (1989). Such testimony 

cannot be...  

 

14. May v. Caruso, 264 Va. 358, 568 S.E.2d 690 (Va., 2002) September 13, 2002 Prior to trial, the 

executor provided Dr. Caruso with copies of nine medical journal articles and three abstracts of 

medical articles totaling fifty-one pages of text that the executor had identified in his designation 

of medical literature relied upon by his expert witness, Dr. Albert Waldo. Dr. Caruso filed a 

motion in limine to exclude the introduction of any statements contained in this literature. In that 

motion, he asserted that the executor had failed to identify, as required by Code §... 

 

15. ITT Hartford Group v. VA. FINANCIAL ASSOC., 520 S.E.2d 355, 258 Va. 193 (Va., 1999) 

September 17, 1999 520 S.E.2d 355 258 Va...  

 

16. Countryside Corp. v. Taylor, 263 Va. 549, 561 S.E.2d 680 (Va., 2002) April 19, 2002 Expert 

testimony is admissible in civil cases to assist the trier of fact, if the testimony meets certain 

fundamental requirements, including the requirement that it be based on an adequate factual 

foundation. See Code §§ 8.01-401.1 and 401.3; Lawson v. Doe, 239 Va. 477, 482-83, 391 S.E.2d 

333, 336 (1990); Clark v. Chapman, 238 Va. 655, 664-65, 385 S.E.2d 885, 891 (1989). Expert 

testimony is inadmissible if it is speculative or founded on assumptions that have no basis in fact. 

See Gilbert v...  

 

17. Com. v. Wynn, 671 S.E.2d 137, 277 Va. 92 (Va., 2009) January 16, 2009 Likewise, Code § 37.2-

908(C) provides that an expert witness testifying at an SVPA trial may state the "basis for his 

opinions." Similarly, pursuant to Code § 8.01-401.1, an expert witness may rely upon "facts, 

circumstances or data made known to ... such witness" in formulating an opinion; those "facts, 

circumstances or data ..., if of a type normally relied upon by others in the particular field of 

expertise in forming opinions and drawing inferences, need not be… 

 

18. Swiney v. Overby, 377 S.E.2d 372, 237 Va. 231 (Va., 1989) March 3, 1989 We will assume, 

without deciding, that expert testimony may be admitted to establish stopping distances. 



Nevertheless, the defendant's main premise is erroneous. Qualification of an expert witness does 

not insure admission of his every statement and opinion. Code § 8.01-401.1 allows an expert to 

express an opinion without initially disclosing the basis for the opinion and to base the opinion on 

hearsay evidence otherwise inadmissible. It does not, however, relieve the court from its...   

 

19. Corado v. Com., 623 S.E.2d 452, 47 Va. App. 315 (Va, 2005) December 28, 2005 We are 

unwilling to accept this invitation. The General Assembly, in 1982, enacted Code § 8.01-401.1 

which essentially adopts the foregoing provisions of the Federal Rules of Evidence. That statute's 

application is expressly limited to "any civil action." We regard this limitation as a clear 

expression of legislative intent to retain the historic restrictions upon expert testimony in criminal 

cases in...   

 

20. Bussey v. E.S.C. Restaurants, Inc., 620 S.E.2d 764, 270 Va. 531 (Va, 2005) November 4, 2005 

Certainly, expert testimony is inadmissible if it is too speculative or lacks a sufficient factual 

basis. Forbes v. Rapp, 269 Va. 374, 381, 611 S.E.2d 592, 596 (2005); John v. Im, 263 Va. 315, 

319-20, 559 S.E.2d 694, 696 (2002); Countryside Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 

680, 682 (2002); see Code §§ 8.01-401.1 and -401.3. According to the trial court, Dr. Gaylord's 

testimony lacked sufficient factual basis because of "the non-contemporaneous medical 

examination, the...   

 

21. Keesee v. Donigan, 259 Va. 157, 524 S.E.2d 645 (Va., 2000) January 14, 2000 We first note that 

Keesee did not raise a hearsay objection to the admission of the disputed testimony or argue that 

the testimony failed to qualify for admission under the provisions of Code § 8.01-401.1. See, e.g., 

Todd v. Williams, 242 Va. 178, 182-83, 409 S.E.2d 450, 452-53 (1991). Therefore, we consider 

Keesee's argument apart from these legal...   

 

22. CSX Transp., Inc. v. Casale, 441 S.E.2d 212, 247 Va. 180 (Va., 1994) February 25, 1994 A 

medical expert's recital of the confirming opinion of an absent physician is inadmissible hearsay. 

McMunn v. Tatum, 237 Va. 558, 566, 379 S.E.2d 908, 912 (1989). Although Code § 8.01-401.1 

[247 Va. 183] authorizes admission into evidence of an expert's opinion that may be based in 

whole or in part upon inadmissible hearsay, "the statute does not authorize the admission of any 

hearsay opinion on which the expert's opinion was based." Todd v. Williams, 242 Va. 178, 181, 

409 S.E.2d 450,...   

 

23. Weinberg v. Given, 252 Va. 221, 476 S.E.2d 502 (Va., 1996) September 13, 1996 We discussed 

this statute in McMunn v. Tatum, 237 Va. 558, 379 S.E.2d 908 (1989). There, we considered 

whether Code § 8.01-401.1 permitted a physician, who had qualified as an expert witness, to 

express the opinions of other physicians who were not available for cross-examination. We held 

that Code § 8.01-401.1 did...   

 



24. Lawson v. Doe, 239 Va. 477, 391 S.E.2d 333 (Va., 1990) April 20, 1990 We agree with the trial 

court. Code § 8.01-401.1 permits an expert witness to render an opinion "from facts, 

circumstances or data made known to or perceived by such witness at or before the hearing or 

trial during which he is called upon to testify." The facts, circumstances, or data such a witness 

relies upon, if "of a [239 Va. 483] type normally relied upon by others in the particular field of 

expertise," need not be admissible in...   

 

25. Lawrence v. Com., 279 Va. 490, 689 S.E.2d 748 (Va., 2010) February 25, 2010 During its direct 

examination of Dr. Gravers, the Commonwealth sought to elicit testimony from her concerning 

the details of the allegations of unadjudicated sexual misconduct contained in the police reports. 

Lawrence objected, arguing that such testimony would be hearsay and that any probative value 

was outweighed by undue prejudice. The Commonwealth argued that Code § 8.01-401.1 

authorized an expert witness to rely upon hearsay and to give her reasons for her opinions. The 

Commonwealth...   

 

26. Holmes v. Levine, 639 S.E.2d 235, 273 Va. 150 (Va., 2007) January 12, 2007 The Administrator 

claims the trial court properly applied Code § 8.01-401.1 when it initially allowed Dr. Grob to 

testify about the cause of death set forth in Holmes' death certificate, but that it erred when it later 

reversed its decision and directed the jury to disregard that testimony. He argues that, since Dr. 

Grob testified he had reviewed Holmes' medical records in the course of arriving at his 

conclusions that she did not have bladder cancer in February 2003 and that the cancer...   

 

27. Budd v. Punyanitya, 643 S.E.2d 180, 273 Va. 583 (Va., 2007) April 20, 2007 We previously 

addressed the operation of this language, which was added to Code § 8.01-401.1 by amendment 

in 1994, in Weinberg v. Given, 252 Va. 221, 226, 476 S.E.2d 502, 504 (1996). In that case, we 

explained that the effect of the 1994 amendment was to "permit[] the hearsay content of such 

articles to be read into the record as substantive evidence, provided no other evidentiary rule 

prohibits such admission." Cf. Todd v. Williams, 242 Va. 178, 182-83, 409 S.E.2d 450, 452-53...   

 

28. Norfolk Southern Ry. Co. v. Rogers, 621 S.E.2d 59, 270 Va. 468 (Va, 2005) November 4, 2005 

In FELA cases, Virginia law governs the admissibility of expert testimony. Keeling, 265 Va. at 

235, 576 S.E.2d at 457. Expert testimony is allowed where it "will assist the trier of fact to 

understand the evidence or to determine a fact in issue." Code § 8.01-401.3. An expert's opinion 

may be based on "facts, circumstances or data made known to or perceived by such witness." 

Code §...   

 

29. Patterson v. Com., 348 S.E.2d 285, 3 Va.App. 1 (Va. App., 1986) September 2, 1986 The Court 

noted that, as a general rule, experts in criminal cases in Virginia may give opinions based only 

on either their own knowledge, or on the facts presented to them in a hypothetical. Id. The Court 

specifically held that Code § 8.01-401.1, which deviates from this rule, applies only to civil 



actions. Id. at 566, 318 S.E.2d at 391. However, the Court found that the expert's opinion had a 

sufficient factual basis for admission without reference to the out of court hospital...   

 

30. Brooks v. Rogers, 445 S.E.2d 725, 18 Va.App. 585 (Va. App., 1994) July 5, 1994  31. Com. v. 

Garrett, 667 S.E.2d 739, 276 Va. 590 (Va., 2008) October 31, 2008 We agree with the circuit 

court that Dr. Gravers' opinion, as proffered, was properly excluded. Code § 8.01-401.1 clearly 

allows an expert to express an opinion or draw an inference from inadmissible sources, such as 

hearsay. Nonetheless, to be admissible, an expert opinion must be based on an adequate factual 

foundation. Countryside Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 (2002). An 

expert must not be permitted to express an opinion that is speculative and unreliable as a...   

 

31. Smith v. Commonwealth, 694 S.E.2d 578, 280 Va. 178 (Va., 2010) June 10, 2010 694 S.E.2d...   

 

32. Todd v. Edwin L. Williams, II, M.D., Ltd., 409 S.E.2d 450, 242 Va. 178 (Va., 1991) September 

20, 1991 Page...   

 

33. VA FINANCIAL ASSOCS. v. ITT Hartford Group, 585 S.E.2d 789, 266 Va. 177 (Va., 2003) 

September 12, 2003 We have repeatedly held that expert testimony must be based upon an 

adequate foundation. Lawson v. Doe, 239 Va. 477, 482-83, 391 S.E.2d 333, 336 (1990); Clark v. 

Chapman, 238 Va. 655, 664-65, 385 S.E.2d 885, 891 (1989). Expert testimony is inadmissible if 

such testimony is speculative or founded upon assumptions that have no basis in fact. 

Countryside Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 (2002); John v. Im, 263 Va. 

315, 320, 559 S.E.2d 694, 696 (2002); Keesee v. Donigan, 259...   

 

34. Adkins v. Com., 457 S.E.2d 382, 20 Va.App. 332 (Va. App., 1995) May 16, 1995 The 

Commonwealth bore the burden of proving beyond a reasonable doubt that Adkins had sexual 

intercourse with Teresa "through the use of [her] mental incapacity." Code § 18.2-61(A)(ii). In an 

effort to prove that Teresa was mentally incapacitated, the Commonwealth introduced the 

testimony of Dr. Culbert, who had treated and tested Teresa since childhood concerning her 

mental and intellectual functioning. Code § 8.01-401.1...   

 

35. Lee Gardens Arlington Ltd. Partnership v. Arlington County Bd., 463 S.E.2d 646, 250 Va. 534 

(Va., 1995) November 3, 1995 The Attorney General's statutory analysis of the Code Chapter 

entitled "Real Estate Appraisers" was published August 18, 1993. In 1994, the General Assembly 

amended Code § 8.01-401.1 entitled "Opinion testimony by experts." Acts 1994, c. 328. Had the 

legislature intended to make "corrective amendments" to Chapter 20.1 of Title 54.1 enacted in 

1990, it could have done so. It did...   

 



36. Cox v. Oakwood Min., Inc., 434 S.E.2d 904, 16 Va.App. 965 (Va. App., 1993) August 31, 1993 

The radiographic determination contemplated by the statute is obviously dependent upon the 

findings of expert medical witnesses. Like all opinion evidence, these conclusions oftentimes 

depend upon "hearsay factual information" indispensable to a comprehensive inquiry by the 

expert. Bowers v. Huddleston, 241 Va. 83, 86, 399 S.E.2d 811, 813 (1991); Swiney v. Overby, 

237 Va. 231, 233, 377 S.E.2d 372, 374 (1989); Code § 8.01-401.1. By statute, the sources of such 

ordinarily inadmissible...   

 

37. CSX Transp., Inc. v. Casale, 463 S.E.2d 445, 250 Va. 359 (Va., 1995) November 3, 1995 These 

observations of the trial judge were eminently correct. Yet, he felt it was for the jury to determine 

whether a proper foundation had been laid for Strangways' testimony. We take a different view. 

In Swiney v. Overby, 237 Va. 231, 377 S.E.2d 372 (1989), a wrongful death action, the question 

was whether the trial court erred in admitting expert testimony regarding the stopping distance of 

one of the vehicles involved in an accident. In calculating the stopping distance, the experts...   

 

38. Gaalaas by Gaalaas v. Morrison, 353 S.E.2d 898, 233 Va. 148 (Va., 1987) March 6, 1987 We 

need not decide the fact-versus-opinion issue advanced by Gaalaas in order to resolve the 

question of the use of the nurse anesthetist's Apgar Score. This is so because at least two of 

defendant's witnesses relied upon the medical records, including the Apgar Score of 2, in 

rendering their expert opinion. At the time of trial, Code § 8.01-401.1 was in effect. It provides in 

pertinent part as...   

 

39. Bowers v. Huddleston, 241 Va. 83, 399 S.E.2d 811 (Va., 1991) January 11, 1991 Expert opinion 

testimony is frequently based on hearsay factual information, and that is no bar to admission of 

the expert opinion in a civil case. 3 Code § 8.01-401.1; Swiney v. Overby, 237 [241 Va. 87] Va. 

231, 233, 377 S.E.2d 372, 374 (1989). That fact, however, does not "relieve the court from its 

responsibility, when proper objection is made, to determine whether the factors required to be 

included in formulating the opinion were actually utilized." Swiney, 237 Va. at 233, 377...    

 

40. Waynesboro Police v. Coffey, 35 Va. App. 264, 544 S.E.2d 860 (Va. App., 2001) April 17, 2001 

Coffey had not been diagnosed with heart disease prior to his death, and no postmortem 

examination was conducted.1 However, six physicians rendered opinions as to the cause of 

Coffey's death. See Code 8.01-401.1 ("[A]ny expert witness may give testimony and render an 

opinion or draw inferences from facts, circumstances, or data made known to ... such witness.... 

The expert may testify in terms of opinion or inference and give his reasons therefor without prior 

disclosure of the underlying facts...   

 

41. Kitze v. Com., 422 S.E.2d 601, 15 Va.App. 254 (Va. App., 1992) October 13, 1992 1 See 

Buchanan v. Commonwealth, 238 Va. 389, 416, 384 S.E.2d 757, 773 (1989) which holds that 

Code § 8.01-401.1 which makes such information admissible applies only to civil...   

 



42. Jenkins v. Com., 471 S.E.2d 785, 22 Va.App. 508 (Va. App., 1996) June 18, 1996 I concur with 

Judge Benton's dissent's conclusion that the child's statement was inadmissible under Cartera v. 

Commonwealth, 219 Va. 516, 248 S.E.2d 784 (1978). It is also important to recognize that in 

criminal trials in Virginia, an expert generally may not base his opinion on inadmissible evidence. 

See Simpson v. Commonwealth, 227 Va. 557, 566, 318 S.E.2d 386, 391 (1984); cf. Code § 8.01-

401.1 (expert opinion in civil cases may be based on inadmissible evidence). While a qualified...   

 

43. Bostic ex rel. Brock v. About Women Ob/Gyn, 659 S.E.2d 290, 275 Va. 567 (Va., 2008) April 

18, 2008 In enacting the 1994 amendment to Code § 8.01-401.1, the General Assembly was 

clearly aware of those dangers and sought to avoid them by inserting two preconditions to the 

admission of hearsay expert opinions as substantive evidence on direct examination: First, the 

testifying witness must have "relied upon" the statements contained in the published treatises; 

second, the statements must be established as "a reliable authority" by testimony or by stipulation. 

As we said...   

 

44. Jones v. Com., 677 S.E.2d 61, 54 Va. App. 219 (Va. App., 2009) May 26, 2009 We are unwilling 

to accept this invitation. The General Assembly, in 1982, enacted Code § 8.01-401.1 which 

essentially adopts the foregoing provisions of the Federal Rules of Evidence. That statute's 

application is expressly limited to any civil action. We regard this limitation as a clear expression 

of legislative intent to retain the historic restrictions upon expert testimony in criminal cases in...   

 

45. Samman v. Steber, Record No. 1577-04-4 (VA 3/15/2005) (Va, 2005) March 15, 2005 Code § 

8.01-401.1 states in relevant...   

 

46. Anderson v. City of Hampton Department of Social Services, Record No. 1469-06-1 (Va. App. 

7/31/2007) (Va. App., 2007) July 31, 2007 Here, DSS made no attempt to comply with the 

procedure set forth in Code § 63.2-1522 at trial or to otherwise introduce M.'s statements into 

evidence. Moreover, the trial court refused to permit a recitation of M.'s out-of-court statements 

upon objection by Anderson and by the guardian ad litem. Instead, the trial court ruled that it 

would receive the expert's opinion into evidence pursuant to Code § 8.01-401.1, even though that 

opinion was based on inadmissible, and thus unadmitted,...   

 

47. Com. ex rel. Evans v. Harrison, 360 S.E.2d 212, 5 Va.App. 8 (Va. App., 1987) September 1, 

1987 Furthermore, Code § 20-61.2 should be read in conjunction with Code § 8.01-401.1. The 

latter provision allows an expert witness to testify and render an opinion based upon 

circumstances or data "made known to or perceived by" him, and the "facts, circumstances, or 

data," which he relies upon, need not be admissible in evidence if of a type "normally relied upon 

by others in the particular field of expertise in forming opinions." Code § 20-61.2 accomplishes 

essentially the same...   

 



48. Anonymous C. v. Anonymous B. (Va. App., 2011) January 11, 2011 ANONYMOUS C v. 

ANONYMOUS...   

 

49. Smith v. Commonwealth (Va., 2010) June 10, 2010 DWIGHT KEITH SMITH v. 

COMMONWEALTH OF...    

 

50. Lawrence v. Commonwealth (Va., 2010) February 25, 2010 During its direct examination of Dr. 

Gravers, the Commonwealth sought to elicit testimony from her concerning the details of the 

allegations of unadjudicated sexual misconduct contained in the police reports. Lawrence 

objected, arguing that such testimony would be hearsay and that any probative value was 

outweighed by undue prejudice. The Commonwealth argued that Code § 8.01-401.1 authorized 

an expert witness to rely upon hearsay and to give her reasons for her opinions. The 

Commonwealth...  

 

51. Commonwealth v. Wynn (Va., 2009) January 16, 2009 for his opinions." Similarly, pursuant to 

Code § 8.01-401.1, an expert witness may rely upon "facts, circumstances or data made known to 

. . . such witness" in formulating an opinion; those "facts, circumstances or data . . . , if of a type 

normally relied upon by others in the particular field of expertise in forming opinions and 

drawing inferences, need not be admissible in evidence." Neither of these statutes, however, 

allows for the introduction of otherwise inadmissible hearsay...   

 

52. Commonwealth v. Garrett (Va., 2008) October 31, 2008 We agree with the circuit court that Dr. 

Gravers' opinion, as proffered, was properly excluded. Code § 8.01-401.1 clearly allows an expert 

to express an opinion or draw an inference from inadmissible sources, such as hearsay. 

Nonetheless, to be admissible, an expert opinion must be based on an adequate factual 

foundation. Countryside Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 (2002). An 

expert must not be permitted to express an opinion that is speculative and unreliable as a...   

 

53. Farrell v. Warren Cnty. Dep't of Soc. Servs. (Va. App., 2012) January 10, 2012 Even assuming 

that the trial court accepted Dr. Dunn's conclusion on the issue of abuse, we cannot say that doing 

so was an abuse of discretion. Code §§ 8.01-401.1 and -401.3 provide applicable guidance for 

expert witnesses. Code § 8.01-401.1 allows an expert witness to "render an opinion or draw 

inferences from facts, circumstances or data" she knew or perceived before the hearing, and they 

need not be admissible in and of themselves if they are "of a type normally relied upon...   

 

54. Farrell v. Warren Cnty. Dep't of Soc. Servs. (Va. App., 2012) January 10, 2012 Even assuming 

that the trial court accepted Dr. Dunn's conclusion on the issue of abuse, we cannot say that doing 

so was an abuse of discretion. Code §§ 8.01-401.1 and -401.3 provide applicable guidance for 

expert witnesses. Code § 8.01-401.1 allows an expert witness to "render an opinion or draw 



inferences from facts, circumstances or data" she knew or perceived before the hearing, and they 

need not be admissible in and of themselves if they are "of a type normally relied upon...   

 

55. Grant v. Quigley (Va. App., 2015) January 13, 2015 is called upon to testify. The facts, 

circumstances or data relied upon by such witness in forming an opinion or drawing inferences, if 

of a type normally relied upon by others in the particular field of expertise in forming opinions 

and drawing inferences, need not be admissible in evidence. Code § 8.01-401.1. The circuit court 

ruled that Grant could not ask Dr. Hoffman about his willingness to take a polygraph test because 

"[t]he law considers polygraphs to be hocus pocus." See Robinson v. Page 7 Commonwealth, 231 

Va. 142, 156, 341 S.E.2d 159, 167 (1986) ("In a long line of cases, spanning...   

 

56. Padula-Wilson v. Wilson (Va. App., 2015) April 14, 2015 ...would have supervised visitation. 

"In any civil action any expert witness may give testimony and render an opinion or draw 

inferences from facts, circumstances or data made known to or perceived by such witness at or 

before the hearing or trial during which he is called upon to testify." Code § 8.01-401.1. The 

third-party information relied upon by the witness "need not be admissible" if it is "of a type 

normally relied upon by others in the particular field of expertise in forming opinions." Id.; see 

also M.E.D., 3 Va. App. at 400-01, 350 S.E.2d at 221-22 (holding that under the...   

 

57. Salvato v. Salvato (Va. App., 2015) September 15, 2015 ...mother's cross-examination of Dr. 

Hoffman, counsel asked her about the children's statements. Counsel specifically asked Dr. 

Hoffman to testify about what the children said. On appeal, mother argues that Code § 8.01-401.1 

and Rules 2.702 and 2.703 did not allow an expert witness to testify to hearsay statements on 

direct examination. Therefore, she contends the trial court erred in allowing Dr. Hoffman to 

testify to the children's statements. Page 10     Code...  

 

58. Hicks v. Whitmore (Va. Cir., 2015) June 19, 2015 OPINION AND ORDER     This action was 

before the Court on June 10, 2015, on the Motion to Rule on Objections in Depositions filed by 

Plaintiff Jennifer Hicks ("Hicks"). At the hearing, counsel presented two issues to the Court: (1) 

whether Section 8.01-401.1 of the Code of Virginia permits Dr. Matthew Kingston, Hicks's 

expert witness, to be cross-examined using hearsay documents that formed part of the underlying 

facts or data relied upon by him in forming opinions or drawing inferences; and (2) whether 

reference to Hicks's prior...   

 

59. Graham v. Cook (Va. Cir., 2008) July 18, 2008 ...witnesses. By a separate order entered on July 

15, 2008, the Court addressed certain of these issues. These issues relate to the preclusion of 

certain portions of the testimony of the defendant, Dr. Randolph B. Cook, and to limit the scope 

of the defendants' designated authoritative literature. Va. Code Ann. § 8.01-401.1.     The Court 

informed counsel that it would take under advisement the following motions: (1) Defendant's 

Motion to Overrule Objections to Dr. Thomas Gross' deposition testimony. (a copy of the 

deposition was furnished the...     
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