
 

 

 

 

 

 

 

 

 

 

11.  Bankruptcy – How It Affects 

Personal Injury Cases  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Paul R. Hernandez 

Kalfus & Nachman, PC 

P.O. Box 12889 

Norfolk VA 23541-0889 

Tel: 757-461-4900 

Email: prh@knlegal.com  

Website: http://knlegal.com/  

 

 

 

mailto:prh@knlegal.com
http://knlegal.com/


Bankruptcy - How It Affects Personal Injury Cases 

By: 

Paul R. Hernandez 

Kalfus & Nachman, P.C. 

Norfolk, VA  

757-461-4900 

prh@knlegal.com 

 

I. Your Client Files Bankruptcy Before You File the Lawsuit 

a. If your client files a Chapter 7 Bankruptcy. 

Kocher v. Campbell, 282 Va. 113, 712 S.E.2d 477 (2011).  

Plaintiff filed Chapter 7 petition after the injury and before the complaint was 

filed. Claim became the property of the trustee. Plaintiff did not exempt personal injury 

claim prior to filing complaint. Claim did not return to the plaintiff. Plaintiff did not have 

standing to bring the lawsuit, case was a nullity and did not toll the statute of limitations.  

 

Plaintiff should have property claimed the personal injury claim as an 

unliquidated claim on Schedule B and exempt the claim on Schedule C. Personal injury 

and wrongful death claims and proceeds are exempt from creditor process. Virginia Code 

§34-28.1. 

 

For an example of how to properly disclose and exempt a personal injury claim 

see Siok v. Turner, 2012 WL 3058656 (2012) (Marks & Harrision) 

 

Ricketts v. Strange, -- S.E. 2d --, 2017 WL 640847 (2017). 

Plaintiff filed Chapter 7 bankruptcy after injury and before statute of limitations. 

Plaintiff disclosed personal injury claim as “insurance proceeds, proceeds related to 

claims or causes of action that may be asserted by the debtor” on Schedule B. She 

incorrectly exempted with the same language on the liquidated claims portion of 

Schedule C, and writing “none” on the unliquidated portion. In an unpublished decision, 

the Supreme Court of Virginia stated “While there are no bright-line rules a debtor must 

follow to exempt a cause of action from a bankruptcy estate, the schedules must contain 

sufficient detail to lead the trustee to the claim ultimate asserted.” Court affirmed lower 

court dismissing case. 

 

If claim was not exempted and not otherwise administered and Chapter 7 was 

discharged and closed before the expiration of the statute of limitations, the claim would 

be abandoned to the debtor. 11 U.S.C.A. § 554(c). Plaintiff would have remaining time 

on the statute of limitation to file the claim.  

 

Practitioners must be mindful that petitioning the bankruptcy court to reopen the 

bankruptcy case and statutory and procedural rules consume time. Time you may not have 

if you do not have adequate time prior to the expiration of the statute of limitations for 

your cause of action. 
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b. Your client files a Chapter 13 Bankruptcy. 

In re Padula, 542 B.R. 753 (Bankr.E.D.Va.2015). 

The Chapter 13 debtor was injured after filing of bankruptcy and confirmation of 

her plan. She filed her personal injury lawsuit within the statute of limitations. The 

defense filed a motion for summary judgment claiming she did not have standing. She 

amended her schedules to exempt the third-party claim and motioned the bankruptcy 

court to authorize the prosecution of the personal injury case. The defense did not object 

to the exemption. 

 

The bankruptcy court ruled that Ms. Padula always had standing to file the lawsuit 

and she adequately disclosed and exempted her personal injury claim. 

 

Unlike a Chapter 7, the Chapter 13 bankruptcy estate also includes “all property of 

the kind specified in section [541] that the debtor acquires after the commencement of the 

case but before the case is closed, dismissed, or converted to a case under chapter 7, 11, 

or 12 of this title, whichever occurs first.” 11 U.S.C.A. § 1306. However, unlike a 

Chapter 7, a Chapter 13 debtor’s in possession status is concurrent with that of the 

trustee. Padula at 758. A debtor in possession may prosecute or defend any action by or 

against the debtor. Federal Rules of Bankruptcy Procedure, Rule 6009. The Padula court 

held that debtor always had standing to file her lawsuit. 

 

c. If your client files a Chapter 13 Bankruptcy but converts to a Chapter 7  

Clark v. Health Tech Resources, LLC 2014 WL 11398603 (2014) Unpublished 

The plaintiff filed for Chapter 13 bankruptcy protection on September 4, 2009 and 

the court confirmed the plan on December 8, 2009. Ten days later, on December 18th, she 

was injured at work in the parking lot owned and/or operated by the defendants. Upon 

notice, the bankruptcy court converted their Chapter 13 to a Chapter 7 on March 30, 

2011. On April 26, 2011, the plaintiff filed schedules listing the workers’ compensation 

part of her claim, but not the personal injury claim. The personal injury suit was filed on 

July 7, 2011. The defense filed pleas in bar asserting she did not have standing. The trial 

court sustained the pleas based on Kocher. 

 

Our Supreme Court held that Kocher did not apply because when a Chapter 13 is 

converted to a Chapter 7 that property of the bankruptcy estate “shall consist of property 

of the estate, as of the date of filing the petition” relying on 11 U.S.C. § 348(f)(1)(A). If 

the debtor converted the case in bad faith, then the converted case will include all the 

property of the estate at the time of conversion. 11 U.S.C. § 348(f)(2). Therefore, the 

plaintiff’s personal injury claim was not part of the converted Chapter 7 bankruptcy 

estate, case reversed. 

d. If your client files a Chapter 7 Bankruptcy after the lawsuit is filed 

In Carter v. Singer, DMD, CL15-4224 (2015) Alexandria Circuit Court 

The plaintiff had a dental malpractice claim accrue on November 14, 2013. She 

filed her complaint on November 13, 2015 and a voluntary Chapter 7 petition on 

December 7 2015. The defense relying on Kocher claims that the filing of the bankruptcy 

petition divested the plaintiff of standing to maintain her lawsuit during which time the 
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balance of the statute of limitations expired. 

 

The plaintiff filed her missing Schedules disclosing and exempting the dental 

malpractice claim on December 23, 2016 without objection. The bankruptcy court 

ordered discharge on April 18, 2016 and the case was closed on May 19, 2016. 

 

The defense claims that when the bankruptcy was filed the cause of action was 

transferred to the trustee and only the trustee has standing to pursue the claim and the 

currently lawsuit became moot. The moot lawsuit should be dismissed with prejudice. 

They further argue that when an asset is disclosed and exempted, that during this time, the 

plaintiff did not have an interest in the claim during the 30-day objection period at the 

earliest. 

 

The defense argues that the plaintiff must continue to maintain standing during the 

pendency of the litigation, if she does not, the litigation is moot. Trial court denied 

defendant’s motions. 

 

II. You survived the motions, your client gets a discharge, can you still get the medical bills 

into evidence? 

a. Barkley v. Wallace, 267 Va. 369 (2004) 

  Allowing admissibility of the bills to prove pain and suffering. 

Case specific ruling. Did not decide admissibility of bills to obtain recovery of 

those amounts as an element of compensatory damages. Footnote: Did not decide if they 

meet the definition of “incurred”. Which gives us some guidance in the medical payments 

realm of whether medical bills discharged in bankruptcy can still be considered incurred 

under §38.2-2201. Only address admissibility of bills to prove extent of plaintiff’s 

medical treatment to support non-monetary elements of her compensatory damages claim.  

 

b. Admission of medical bills to prove amounts of the bills.  

Does not look bright. The Virginia Supreme Court has not answered this question, 

however, there is only one reported case that allowed the bills to come in, Dodd v. 

Lang,71 Va.Cir 235 (Roanoke, 2006). I like the reasoning: It would be unfair not to allow 

them when the defendant’s actions put the plaintiff into bankruptcy and the court can 

impose a constructive trust upon the damages for the benefit of the providers. 

 

Several cases have held the bills are not admissible to prove the amount of the 

bills. Expressly indicating that the collateral source rule does not apply to the discharged 

bills. Choice v. Kruse, 57 Va. Cir. 13 (Va.Cir.Ct.2001); Daniels v. Owens, 54 Va. Cir. 

284 (Va.Cir.Ct.2000); Morganthal v. Piper, 38 Va. Cir. 354 (Va.Cir.Ct.1996); Walker v. 

Long, 57 Va. Cir. 419 (Va.Cir.Ct.1993); Payne v. Wyeth Pharmaceuticals, Inc., 2008 WL 

4890760 (E.D. Va.). 

 

III. If I cannot get the bills in, does my client owe anything to the providers? 

a. Statutory Liens §8.01-66.2 

Perfected statutory liens survive the bankruptcy and are payable. Community 
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Hosp. v. Musser, 24 B.R. 913 (W.D. Va. 1982). 

Perfection requires (§8.01-66.5): 

(1) Written notice of lien served on debtor/debtor’s attorney 

(2) Name of the injured person and creditor (provider/institution) 

Caveat: Notice of lien is not required if attorney for the injured party knew 

that medical services were either provided or paid for by the Commonwealth. 

 

b. Assignments 

Hospital may have an equitable assignment of sums to be recovered by an 

individual from a tortfeasor to extent of value of services provided by hospital in 

treatment of individual's personal injuries. Community Hosp. v. Musser, 24 B.R. 913 

(W.D. Va. 1982). 

In Musser, the assignment may not have been collectible because the plaintiff may 

have been misled by the hospital employee's innocent misrepresentations, that court's 

determination that the assignments were invalid on the grounds that equity may treat 

plaintiff's unilateral mistake as a mutual mistake must stand. Remanded for additional 

consideration on the execution of the assignments. 

 

Fight the validity of the assignments every time. Analyze the assignment for 

discrepancies. Is the assignment of the proceeds from the personal injury case clear and 

unambiguous? Did the patient come in under bravo treatment? What did provider say to 

the plaintiff that they were signing? 

 

c. ERISA lien 

Valid ERISA right of reimbursement was a valid enforceable equitable lien on 

plaintiff settlement proceeds. Wal-Mart v. Carpenter, 2002 WL 1162277 (4th Cir. 2002). 

 

The most important part is to have the plan administrator prove to you that they 

have a legal right to recover in the personal injury case. Third party administrators 

routinely send their form letter claiming they have an ERISA right of subrogation when in 

fact they do not. Challenge these claims every time and remind the TPAs that Virginia 

has an anti-subrogation statute. Virginia Code §38.2-3405. You may be surprised how 

many times these TPAs abandon their claim. 
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KeyCite Yellow Flag - Negative Treatment

 Declined to Extend by Clark v. Health Tech Resources, LLC, Va.,

October 24, 2014

282 Va. 113
Supreme Court of Virginia.

Robin M. KOCHER
v.

Richard Eugene CAMPBELL.

Record No. 100399.
|

June 9, 2011.

Synopsis
Background: After receiving standard discharge in
Chapter 7 bankruptcy proceeding, motorist brought
action against other driver for injuries sustained in
automobile accident. Motorist nonsuited complaint and
filed motion in bankruptcy court to reopen bankruptcy
proceedings to amend schedules to add personal injury
suit and for exemption of claim from bankruptcy estate.
The bankruptcy court granted motion, exempted personal
injury claim from estate, and then closed estate. Motorist
then re-filed complaint against other driver. The Circuit
Court, Spotsylvania County, J. Howe Brown, Judge
Designate, denied driver's motion for summary judgment
on grounds of standing and limitations, and certified issue
for interlocutory appeal. Driver appealed.

Holdings: The Supreme Court, Charles s. Russell, Senior
Justice, held that:

[1] motorist's filing of Chapter 7 bankruptcy petition
resulted in his inchoate personal injury claim passing into
his bankruptcy estate, where it remained until bankruptcy
court exempted claim from estate;

[2] motorist lacked standing to pursue cause of action
while it remained part of estate; and

[3] motorist's standing to bring personal injury claim
against other driver after his claim was exempted from
bankruptcy estate did not apply retroactively to cure lack
of standing at time motorist filed complaint while claim
was part of bankruptcy estate, for purposes of two-year
limitations period.

Reversed and dismissed.

West Headnotes (13)

[1] Appeal and Error
Cases Triable in Appellate Court

Pure questions of law are reviewed de novo.

Cases that cite this headnote

[2] Bankruptcy
Application of state or federal law in

general

Federal statutes, bankruptcy rules and the
decisions of the federal courts are dispositive
in deciding all questions of bankruptcy law.

1 Cases that cite this headnote

[3] Courts
Decisions of United States Courts as

Authority in State Courts

Questions concerning the standing of litigants
to maintain actions in the courts of Virginia
are governed by the law of Virginia, as
are issues involving non-federal statutes of
limitations.

Cases that cite this headnote

[4] Bankruptcy
In general;  standing

Bankruptcy
Tort claims

Injured motorist's filing of Chapter 7
bankruptcy petition resulted in his inchoate
personal injury claim passing into his
bankruptcy estate, which resulted in trustee
having sole authority to pursue claim, unless
and until claim was restored to motorist by
bankruptcy court. 11 U.S.C.A. § 541.

1 Cases that cite this headnote
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[5] Bankruptcy
Creation of estate;  time

Bankruptcy
Appointment;  Election

Bankruptcy
Representation of debtor, estate, or

creditors

Upon the filing of a petition in bankruptcy, a
bankruptcy estate is created by operation of
law, and a trustee is appointed to administer
it. 11 U.S.C.A. § 541.

1 Cases that cite this headnote

[6] Bankruptcy
Rights of Action;  Contract Rights

Generally

The creation of a bankruptcy estate, upon
the filing of a bankruptcy petition, into which
all legal and equitable interests in property
that the debtor had before the petition was
filed pass to and become a part of, extends
to not only those causes of action which are
pending in court, but also to those which are
only inchoate claims at the time of filing. 11
U.S.C.A. § 541.

1 Cases that cite this headnote

[7] Bankruptcy
Abandonment

Bankruptcy
Proceedings

A bankruptcy trustee may elect to abandon
assets of the bankruptcy estate, after
notice and hearing, if he deems them
to be burdensome to the estate or of
inconsequential value. 11 U.S.C.A. § 554.

Cases that cite this headnote

[8] Bankruptcy
Property of Estate in General

Bankruptcy
Operation and effect

Bankruptcy

Effect

In the absence of abandonment of an asset
by the bankruptcy trustee or exemption, the
assets in bankruptcy estate remain a part of
the bankruptcy estate. 11 U.S.C.A. §§ 522,
554.

3 Cases that cite this headnote

[9] Bankruptcy
Claim of Exemption or Lien Avoidance

Bankruptcy
Proceedings

In order to claim an exemption of an asset
from the bankruptcy estate under Virginia
law, the debtor must list the cause of action
as an asset in his schedule B and then claim
it as exempt property on his schedule C using
forms prescribed by the bankruptcy rules;
the bankruptcy court may thereafter enter
an order exempting the listed property. 11
U.S.C.A. § 522; West's V.C.A. § 34–28.1.

3 Cases that cite this headnote

[10] Bankruptcy
In general;  standing

Injured motorist's personal injury cause of
action against other driver was not exempted
from bankruptcy estate at time complaints
were filed, and therefore, cause of action
was part of bankruptcy estate under control
of trustee, and motorist lacked standing to
bring action against other driver while claim
remained part of estate. 11 U.S.C.A. § 541;
West's V.C.A. § 34–28.1.

Cases that cite this headnote

[11] Limitation of Actions
Defects as to Parties

Injured motorist's standing to bring personal
injury claim against other driver after his
claim was exempted from bankruptcy estate
could not be applied retroactively to cure lack
of standing at time motorist filed complaint
while claim was part of bankruptcy estate,
for purposes of two-year limitations period
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governing claim. 11 U.S.C.A. § 541; West's
V.C.A. § 8.01–243.

1 Cases that cite this headnote

[12] Limitation of Actions
Defects as to Parties

An action filed by a party who lacks standing
is a legal nullity—it has no tolling effect on the
statute of limitations and furnishes no basis
for a nonsuit.

1 Cases that cite this headnote

[13] Limitation of Actions
Defects as to Parties

Standing acquired after the statute of
limitations has run cannot be retroactively
applied to cure the lack of standing that
existed when the action was filed.

1 Cases that cite this headnote
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Opinion

OPINION BY Senior Justice CHARLES S. RUSSELL.

*115  This appeal presents the question whether the
plaintiff in an action to recover damages for personal
injuries had standing to maintain his action after filing a
petition for bankruptcy, causing his claim to become an
asset of his bankruptcy estate. To answer the question, we
must determine whether the plaintiff's cause of action was
exempted or abandoned in the bankruptcy proceeding.

Facts and Proceedings

The factual background is undisputed, although the
parties differ as to the legal consequences of the facts. On
April 6, 2004, Edward Eugene Campbell (the plaintiff)
was involved in a motor vehicle collision with Robin
M. Kocher (the defendant) in Spotsylvania County. On
October 1, 2005, after the collision but before filing any
action *116  against **479  the defendant, the plaintiff
filed a voluntary Chapter 7 petition in bankruptcy in the
United States Bankruptcy Court for the Eastern District
of Virginia. His petition made no mention of his personal
injury claim. It was not listed as an asset in Schedule B or
claimed as exempt property in Schedule C of the petition.
On January 6, 2006, the plaintiff received a standard
discharge in bankruptcy.

On February 3, 2006, the plaintiff filed a complaint against
the defendant to recover damages for injuries sustained
as a result of the 2004 collision. The defendant was never
served with process and the plaintiff took a nonsuit. In
April 2006, the plaintiff filed a second complaint on the
same cause of action, but the defendant was not served
until April 3, 2007. The defendant filed a motion for
summary judgment on the ground that the plaintiff lacked
standing to bring the action. On January 4, 2008, during
a hearing on the defendant's motion, the plaintiff took
another nonsuit.

The trustee, with the plaintiff's concurrence, filed a motion
in the bankruptcy court to reopen his bankruptcy case,
which that court granted on February 14, 2008. In the
reopened proceeding, the plaintiff obtained leave to file
amended schedules, listed the personal injury claim as an
asset and claimed it as exempt property. On May 29, 2009,
the bankruptcy court entered an order holding that the

plaintiff had “properly exempted” the cause of action. 1

On May 27, 2008, the plaintiff filed his third complaint on
the 2004 cause of action, but did not serve the defendant
with process until March 2009. The defendant filed a
motion for summary judgment asserting lack of standing
and the statute of limitations. On December 10, 2009, the
circuit court denied the defendant's motion for summary
judgment, and on February 19, 2010 it certified the issue
for an interlocutory appeal pursuant to Code § 8.01–670.1.
We awarded the defendant an appeal.
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Analysis

[1]  The appeal presents pure questions of law. We apply
a de novo standard of review to such questions. Jones
v. Commonwealth, 276 Va. 121, 124, 661 S.E.2d 412, 414
(2008).

[2]  [3]  Article I, § 8 of the Constitution of the United
States empowers Congress to establish “uniform laws
on the subject of *117  bankruptcy throughout the
United States.” Congress has exercised that power and,
accordingly, federal statutes, bankruptcy rules and the
decisions of the federal courts are dispositive in deciding
all questions of bankruptcy law. Questions concerning the
standing of litigants to maintain actions in the courts of
Virginia, however, are governed by the law of Virginia, as
are issues involving non-federal statutes of limitations.

[4]  [5]  [6]  The Federal Bankruptcy Code provides that
upon the filing of a petition in bankruptcy, a bankruptcy
estate is created by operation of law and a trustee is
appointed to administer it. All the legal and equitable
interests in property that the debtor had before the
petition was filed pass to and become a part of the
bankruptcy estate, under the control of the trustee. 11
U.S.C. § 541. Koch Refining v. Farmers Union Central
Exchange, Inc., 831 F.2d 1339, 1343–44 (7th Cir.1987).
The effect of Section 541 of the Bankruptcy Code extends
to not only those causes of action which are pending in
court, but also to those which are only inchoate claims
at the time of filing. See e.g., Sierra Switchboard Co.
v. Westinghouse Elec. Corp., 789 F.2d 705, 707–08 (9th
Cir.1986); U.S. ex rel. Gebert v. Trans. Admin. Servs., 260
F.3d 909, 913 (8th Cir.2001). Therefore, as a result of
the plaintiff's filing a petition in bankruptcy, his inchoate
personal injury claim passed to his bankruptcy estate on
October 1, 2005. Thereafter, the cause of action was one
that could only be asserted by the trustee in bankruptcy,
Koch Refining, 831 F.2d at 1342, unless and until it was
restored to the plaintiff by the bankruptcy court. We must
therefore determine when, **480  or if, such a restoration
occurred in the present circumstances.

[7]  There are two methods by which assets of a
bankruptcy estate may be restored to a debtor after a
petition in bankruptcy has been filed. The first method
allows the trustee to abandon the assets after notice and
hearing pursuant to 11 U.S.C. § 554 because he deems

them to be burdensome to the estate or of inconsequential
value. The record does not indicate that any such
proceedings ever took place in the plaintiff's bankruptcy
case. Parker v. Wendy's Int'l, Inc., 365 F.3d 1268, 1272
(11th Cir.2004). Abandonment also occurs when listed
assets remain unadministered when the bankruptcy case is
closed. 11 U.S.C. § 554(C).

[8]  The second method allows the bankruptcy court
to exempt the assets pursuant to 11 U.S.C. § 522. In
the absence of abandonment or exemption, the assets
remain a part of the bankruptcy estate. Federal *118
law provides for certain exemptions, but permits the
states to “opt out” of those provisions by substituting
their own exemption laws. 11 U.S.C. 522(d). Virginia
is a state that has done so. Code § 34–3.1; see also
Shirkey v. Leake, 715 F.2d 859, 861 (4th Cir.1983). Code
§ 34–28.1 provides that causes of action for personal
injury “shall be exempt from creditor process against the
injured person....” That exemption is therefore applicable
in bankruptcy proceedings.

[9]  In order to claim the exemption, the debtor must
list the cause of action as an asset in his schedule B and
then claim it as exempt property on his schedule C using
forms prescribed by the bankruptcy rules. The bankruptcy
court may thereafter enter an order exempting the listed
property. Until such an order is entered, the property
remains a part of the bankruptcy estate. Tavenner v.
Smoot, 257 F.3d 401, 407 (4th Cir.2001). See Parker,
365 F.3d at 1272. If the debtor fails to follow this
procedure, the cause of action, having become a part of
the bankruptcy estate by virtue of 11 U.S.C 541, remains
so, and is enforceable solely by the trustee. Koch Refining,
831 F.2d at 1342.

[10]  Applying those principles to the facts of this case, it
becomes apparent that the plaintiff's 2004 cause of action
became a part of the bankruptcy estate on October 1,
2005 when his petition for bankruptcy was filed and that
it remained an asset of the estate until May 29, 2009 when
the bankruptcy court ordered it exempted. Therefore, all
three of the complaints the plaintiff filed in the circuit
court against the defendant, in February 2006, in April
2006, and in May 2008, (the subject of this appeal) were
filed during the period when the plaintiff lacked standing
to assert the cause of action because it remained in the
bankruptcy estate, enforceable only by the trustee.
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[11]  The plaintiff contends that the final order closing
the reopened bankruptcy case in 2009 had the effect of
abandoning all property remaining in the estate and left
“unadministered by the trustee.” The plaintiff argues that
abandonment, unlike exemption, causes the abandoned
property to revert back to the debtor retroactively, as if the
bankruptcy had never occurred, citing Brown v. O'Keefe,
300 U.S. 598, 602, 57 S.Ct. 543, 81 L.Ed. 827 (1937).
We do not agree, however, with the plaintiff's argument
that the final order in the bankruptcy case has an effect
on the present case for two reasons. First, the exemption
that preceded the final order had already removed the
plaintiff's cause of action from the bankruptcy estate
and restored it to the debtor. It was no longer *119
an asset remaining in the estate but “unadministered by
the trustee.” Second, as noted above, the effect of the
plaintiff's lack of standing at the time of filing this action
is a question governed by Virginia law.

[12]  [13]  In Johnston Memorial Hospital v. Bazemore,
277 Va. 308, 312, 672 S.E.2d 858, 860 (2009), we held
that an action filed by a party who lacks standing is a
legal nullity. It has no tolling effect on the statute of
limitations and furnishes no basis for a nonsuit. Standing
acquired after the statute of limitations has run cannot
be retroactively applied to cure the lack of standing that

existed when the action was filed. Id.; Fowler v. Winchester
Medical Center, Inc., 266 Va. 131, 134, 580 S.E.2d 816, 817

(2003). 2

**481  Virginia provides a two-year limitation period for
causes of action for personal injury. Code § 8.01–243. The
plaintiff's cause of action was therefore time-barred after
April 6, 2006. Because all three complaints filed against
the defendant were legal nullities filed by a party who
lacked standing, they, and the several purported nonsuits,
had no tolling effect.

Conclusion

Because the present action was a nullity at the time of
its filing and the statute of limitations had run before it
was filed, the circuit court erred in denying the defendant's
motion for summary judgment. Accordingly, we will
reverse the judgment appealed from and dismiss the case.

Reversed and dismissed.

All Citations

282 Va. 113, 712 S.E.2d 477

Footnotes
1 Attested copies of relevant parts of the record in the bankruptcy case were made an exhibit and are a part of the record

in the present case.

2 The Federal courts similarly hold that an exemption granted by the bankruptcy court does not relate back to the time
of filing so as to toll the statute of limitations by conferring standing retroactively. In re Wilmoth, 412 B.R. 791, 799
(Bankr.E.D.Va.2009).
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2012 WL 3058656 (Va.Cir.Ct.) (Trial Order)
Circuit Court of Virginia.

Richmond City

Jonathan W. SIOK, Plaintiff,
v.

Precious TURNER, Defendant.

No. CL10-3665.
May 3, 2012.

West Headnotes (1)

[1] Bankruptcy In general; standing

Injured motorist had standing to maintain lawsuit seeking to recover compensatory damages for personal
injuries sustained in automobile accident, even though he filed a petition for bankruptcy after the accident;
statute provided that causes of action for personal injury “shall be exempt from creditor process against the
injured person.” 11 U.S.C.A. §§ 522, 541; Va. Code Ann. § 34-28.1.

Cases that cite this headnote

Order

Margaret P. Spencer, Judge.

The parties appeared by counsel on April 24, 2012 for argument on the Defendant's Motion to Dismiss. For the reasons
that follow, the Court DENIES the Motion.

The factual background is undisputed although the parties disagree as to the legal consequences of these facts. On
October 28, 2008, the Plaintiff was involved in a motor vehicle accident with the Defendant in the City of Richmond,
Virginia. On January 13, 2010, after the accident but before filing an action against the Defendant, the Plaintiff filed a
voluntary petition in bankruptcy in the U.S. Bankruptcy Court for the Eastern District of Virginia. Schedule B of his
petition lists a “[p]ersonal [i]njury [c]laim” as personal property. Def.'s Br. in Supp. Ex. A. Schedule C lists the same
claim as exempt property. Id. In both schedules, the Plaintiff does not indicate the value of his claim. On May 1, 2010,
the bankruptcy court entered a discharge of debtor order, and the Plaintiff filed his Complaint on August 25, 2010.

This case presents the question as to whether the Plaintiff, in a suit to recover compensatory damages for personal
injuries, had standing to maintain his suit after filing a petition for bankruptcy, thereby causing his personal injury claim
to become an asset of his bankruptcy estate. In order to answer this question, the Court must determine whether the
Plaintiff's claim was properly exempted or abandoned in the bankruptcy proceeding.
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“Questions concerning the standing of litigants to maintain actions in the courts of Virginia ... are governed by the law of
Virginia, as are issues involving non-federal statutes of limitations.” Kocher v. Campbell, 282 Va. 113, 117, 712 S.E.2d
477, 479 (2011).

The Federal Bankruptcy Code provides that upon the filing of a petition in bankruptcy, a bankruptcy
estate is created by operation of law and a trustee is appointed to administer it. All the legal and
equitable interests in property that the debtor had before the petition was filed pass to and become a
part of the bankruptcy estate, under the control of the trustee.

Id. (citing 11 U.S.C. § 541; Koch Ref v. Farmers Union Cent. Exch., Inc., 831 F.2d 1339, 1343-44 (7th Cir. 1987)). “The
effect of Section 541 of the Bankruptcy Code extends to not only those causes of action which are pending in court,
but also to those which are only inchoate claims at the time of filing.” Id. (citing United States ex rel. Gebert v. Trans.
Admin. Servs., 260 F.3d 909, 913 (8th Cir. 2001); Sierra Switchboard Co. v. Westinghouse Elec. Corp., 789 F.2d 705,
707-09 (9th Cir. 1986)).

Therefore, as a result of the [P]laintiff's filing a petition in bankruptcy, his inchoate personal injury
claim passed to his bankruptcy estate on [January 13, 2010]. Thereafter, the cause of action was one
that could only be asserted by the trustee in bankruptcy, Koch Refining, 831 F.2d at 1342, unless and
until it was restored to the [P]laintiff by the bankruptcy court.

Id. The Court must, therefore, determine when, or if, such a restoration occurred here.

There are two methods by which assets of a bankruptcy estate may be restored to a debtor after a
petition in bankruptcy has been filed. The first method allows the trustee to abandon the assets after
notice and hearing pursuant to 11 U.S.C. § 554 because he deems them to be burdensome to the estate
or of inconsequential value.

Id., 712 S.E.2d at 480. Here, the record does not indicate that this type of proceeding took place in the Plaintiff's
bankruptcy case. “Abandonment also occurs when listed assets remain unadministered when the bankruptcy case is

closed.” 1  Id. (citing 11 U.S.C. § 554(c)).

The second method allows the bankruptcy court to exempt the assets pursuant to 11 U.S.C. § 522. In the absence
of abandonment or exemption, the assets remain a part of the bankruptcy estate. Federal law provides for certain
exemptions, but permits the states to “opt out” of those provisions by substituting their own exemption laws. 11 U.S.C.
§ 522(d). Virginia is a state that has done so. VA. CODE ANN. § 34-3.1; see also Shirkey v. Leake, 715 F.2d 859, 861
(4th Cir. 1983). Code § 34-28.1 provides that causes of action for personal injury “shall be exempt from creditor process
against the injured person.” That exemption is therefore applicable in bankruptcy proceedings.

Id. at 117-18, 712 S.E.2d at 480.

In order to claim the exemption, the debtor must list the cause of action as an asset in his schedule
B and then claim it as exempt property on his schedule C using forms prescribed by the bankruptcy
rules. The bankruptcy court may thereafter enter an order exempting the listed property. Until such
an order is entered, the property remains a part of the bankruptcy estate. Tavenner v. Smoot, 257
F.3d 401, 407 (4th Cir. 2001); see Parker v. Wendy's Int'l, Inc., 365 F.3d 1268, 1272 (11th Cir. 2004). If
the debtor fails to follow this procedure, the cause of action, having become a part of the bankruptcy
estate by virtue of 11 U.S.C. § 541, remains so, and is enforceable solely by the trustee. Koch Ref,
831 F.2d at 1342.
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Id. at 118, 712 S.E.2d at 480. Applying these principles to the facts of this case, it is apparent that the Plaintiff's 2008
cause of action became a part of the bankruptcy estate on January 13, 2010 when his petition for bankruptcy was filed
and that it remained an asset of the estate until that same day when he properly exempted it.

The Defendant maintains, however, that the Plaintiff did not properly exempt his personal injury claim because, pursuant
to the Supreme Court of Virginia's decision in Kocher, “the bankruptcy court never entered an order exempting that
claim from his [] bankruptcy estate.” Def.'s Reply at 2 (citation omitted). After reviewing this decision as well as the two
cases that the Supreme Court cites to support this proposition, the Court FINDS that no federal statute, bankruptcy
rule, or federal court decision imposes such a requirement. See Kocher, 282 Va. at 117, 712 S.E.2d at 479 (“federal
statutes, bankruptcy rules and the decisions of federal courts are dispositive in deciding all questions of bankruptcy law”)
(emphasis added). Neither Tavenner nor Parker held that the validity of an exemption is conditioned on an order entered
by the bankruptcy court confirming or rejecting that exemption. In Tavenner, for example, Lynn Tavenner, a bankruptcy
trustee, filed an adversary proceeding objecting to the debtor's claimed exemption in accordance with 11 U.S.C. § 522(1).
Tavenner, 257 F.3d at 405. Parker is irrelevant as it does not present facts in which a bankruptcy court entered an order
exempting scheduled property.

Concerning the Supreme Court's statement in Kocher that “[u]ntil such an order is entered, the property remains a part of
the bankruptcy estate,” Kocher, 282 Va. at 118, 712 S.E.2d at 480, this Court does not interpret this statement to require
the entry of an exemption order in every case. Indeed, the Supreme Court initially stated that “[i]n order to claim the
exemption, the debtor must list the cause of action as an asset in his schedule B and then claim it as exempt property on
his schedule C.” Id. (emphasis added). The Supreme Court continued that “[t]he bankruptcy court may thereafter enter
an order exempting the listed property,” id., and cited to, inter alia, Tavenner as support for this proposition. The use of
the word “may” rather than “must,” however, indicates that this order requirement applies only to cases, like Tavenner,
where a party objects to the debtor's claimed exemption and the matter then must be resolved by the bankruptcy court.
Otherwise, the law is clear that “[a]ny property claimed as exempt then becomes exempt unless a party in interest objects.”
Botkin v. Dupont Cmty. Credit Union, 650 F.3d 396, 398 (4th Cir. 201 1) (citing 1 1 U.S.C. § 522(1) (“The debtor shall
file a list of property that the debtor claims as exempt.... Unless a party in interest objects, the property claimed as exempt
on such list is exempt.”)) (emphasis added).

The evidence does not support a finding that a “party in interest” objected to the Plaintiff's exemption, see Addendum
to Pl.'s Br. in Opp. (indicating that the Plaintiff's Trustee would testify “[t]hat neither the Trustee [] nor the creditors
or any other party in interest ever objected to any of the exemptions” and “[t]hat the Trustee allowed the exemption”).
Therefore, the Court FINDS that the Plaintiff's personal injury claim was properly exempted from his bankruptcy estate
when he listed that claim as an asset in his Schedule B and then declared it as exempt property on his Schedule C. It
matters not that the bankruptcy court never entered an order confirming this exemption.

Upon mature consideration of counsels' arguments, the pleadings, and the record in the above-styled matter, the Court
FINDS that the Plaintiff had standing to maintain his suit after filing a petition for bankruptcy and that this suit was
properly filed within the statute of limitations. Therefore, the Court, this day, hereby DENIES the Defendant's Motion
to Dismiss.

Pursuant to Rule 1:13 of the Supreme Court of Virginia, the Court dispenses with the parties' endorsements of this Order.

The Defendant's objections are noted.

The Clerk is directed to forward a certified copy of this Order to the parties.

It is so ORDERED.
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ENTERED: 5/3/12

<<signature>>

Margaret P. Spencer, Judge

Footnotes
1 The Court finds that the Plaintiff's personal injury claim was properly exempted from his bankruptcy estate, and therefore it

does not decide whether that claim was abandoned.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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TITLE 34. HOMESTEAD AND OTHER EXEMPTIONS
CHAPTER 3. OTHER ARTICLES EXEMPT

GO TO CODE OF VIRGINIA ARCHIVE DIRECTORY

Va. Code Ann. § 34-28.1 (2014)

§ 34-28.1. Personal injury and wrongful death actions exempt; exceptions

Except for liens created under Article 7.1 (§ 8.01-66.2 et seq.) of Title 8.01, Article 5 (§ 54.1-3932 et seq.) of Title
54.1, and Chapter 19 (§ 63.2-1900 et seq.) of Title 63.2, all causes of action for personal injury or wrongful death and
the proceeds derived from court award or settlement shall be exempt from creditor process against the injured person or
statutory beneficiary as defined in Article 5 (§ 8.01-50 et seq.) of Title 8.01. It shall not be required that a householder
designate any property exempt under this section in a deed in order to secure such exemption. The provisions of this
section shall not be construed to affect any voluntary assignment of the proceeds or anticipated proceeds of a personal
injury or wrongful death award or settlement as permitted by § 8.01-26.

HISTORY: 1990, c. 942; 1991, c. 256; 1993, c. 150; 1994, c. 35; 2003, cc. 929, 942.

NOTES: THE 2003 AMENDMENTS. --The 2003 amendments by cc. 929 and 942 are identical, and in the first
sentence, deleted "and" following "Title 8.01," and inserted "and Chapter 19 (§ 63.2-1900 et seq.) of Title 63.2."

LAW REVIEW. --For 1991 survey on bankruptcy law, see 25 U. Rich. L. Rev. 607 (1991).

MICHIE'S JURISPRUDENCE REFERENCES. --For related discussion, see 2B Bankruptcy, § 79; 8A M.J. Exemptions
from Execution and Attachment, § 21.

WRONGFUL DEATH CLAIMS DISTINCT FROM PERSONAL INJURY CATEGORY. --This section refers to
"causes of action for personal injury or wrongful death," inviting the inference that Virginia intended this section to
exempt two distinct types of actions from creditor process, neither of which would define or limit the other. That this
section was only recently amended to include wrongful death claims bolsters the conclusion that such claims are viewed
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as distinct from the category of "personal injury." In re Webb, 214 Bankr. 553 (E.D. Va. 1997).

PERSONAL INJURY PROCEEDS ONLY EXEMPT FROM CREDITOR WITH UNSECURED CLAIM. --This
section only applies to the efforts of creditors at exercising process against unsecured debts; it does not apply where a
party who has paid medical expenses has an equitable subrogation lien against the proceeds of the injured party's
personal injury recovery and such proceeds are not exempt from a claim by such a lienholder. In re Carpenter, 245
Bankr. 39 (Bankr. E.D. Va. 2000).

NO EXEMPTION FOR UNLISTED PERSONAL INJURY ACTION. --Chapter 7 debtor was not allowed an
exemption under § 34-28.1 for an unscheduled personal injury action because he did not provide an excusable reason
why the cause of action was not listed while his bankruptcy case was open. Under Fed. R. Bankr. P. 1009 and 9006, the
debtor did not have the right as a matter of course to amend his schedules after the case was closed, and he was
responsible for full disclosure on the schedules under 11 U.S.C.S. § 521. In re Wilmoth, 412 B.R. 791, 2009 Bankr.
LEXIS 882 (Bankr. E.D. Va. 2009).

MEDICAL MALPRACTICE CLAIM. --Because the former debtor's malpractice claim ceased to property of the estate
under 11 U.S.C.S. § 541 when no objection to the debtor's claim of an exemption to the malpractice action under §
34-28.1 was timely filed under Fed. R. Bankr. P. 4003(b), there was no reason to reopen the bankruptcy case to
determine if a state court later improperly disbursed the settlement funds. In re Zaidi, 293 B.R. 861, 2002 Bankr. LEXIS
1721 (Bankr. E.D. Va. 2002).

WRONGFUL DEATH PROCEEDS NOT EXEMPT. --The Virginia legislature did not intend to include wrongful
death causes of action within the meaning of "personal injury" for purposes of this section and that wrongful death
proceeds are not exempt from creditor process. Krippendorf v. Cassell, 151 Bankr. 78 (Bankr. W.D. Va.), aff'd, 158
Bankr. 963 (W.D. Va. 1993), 23 F.3d 400 (4th Cir. 1994).

Proceeds from wrongful death action do not qualify as proceeds from a personal injury action. Cassell v. Krippendorf,
158 Bankr. 963 (W.D. Va. 1993), aff'd, 23 F.3d 400 (4th Cir. 1994).

PROCEEDS OF A TITLE VII SETTLEMENT ARE EXEMPT from federal creditor process pursuant to this section
which allows exemptions for the proceeds of "personal injury" actions. In re Webb, 214 Bankr. 553 (E.D. Va. 1997).

CLAIMS FOR LIBEL, MALICE, AND NEGLIGENCE. --The debtor was entitled to claim an exemption to the
settlement proceeds received from a state court lawsuit that involved, libel, malice, and negligence, because those state
court claims came within the meaning of "personal injury." In re Walters, 339 B.R. 607, 2006 Bankr. LEXIS 493
(Bankr. W.D. Va. 2006).

EXTENSION OF PERSONAL INJURY PROCEEDS EXEMPTION. --It was reasonable to extend the § 34-28.1
exemption in proceeds of a personal injury action to property the debtors irrefutably purchased with the proceeds
immediately after their receipt of the proceeds. Debtors purchased a mobile home and van with proceeds of a personal
injury recovery shortly after receipt of the proceeds, and the court's ability to easily trace the settlement proceeds to the
mobile home and van was sufficient to extend the exemption under § 34-28.1 to those assets. In re Williams, 337 B.R.
846, 2005 Bankr. LEXIS 2786 (Bankr. E.D. Va. 2005).

PERSONAL INJURY SUITS FILED BY BANKRUPT DEBTOR PRIOR TO EXEMPTION WERE NULLITIES
AND DID NOT TOLL THE STATUTE OF LIMITATIONS. --Accident victim lacked standing to file any of the three
personal injury suits he filed against a driver because he had filed for bankruptcy, and the cause of action could only be
asserted by the trustee. The victim's action was a nullity, and the statute of limitations had run before it was filed,
pursuant to § 8.01-243. Kocher v. Campbell, 282 Va. 113, 712 S.E.2d 477, 2011 Va. LEXIS 133, cert. denied, 2011 U.S.
LEXIS 8861, 181 L. Ed. 2d 549 (U.S. 2011).
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EX-WIFE COULD NOT GARNISH DECEASED'S ANNUITY PAYMENTS. --Deceased's daughter, as the named
beneficiary, was entitled to annuity payments from the deceased's personal injury settlement agreement because the
separation agreement between the deceased and the ex-wife was not an assignment of the deceased's right to receive
periodic payments and the annuity payments were exempt from the ex-wife's garnishment action under § 34-28.1.
Liberty Life Assur. Co. v. Gilbert, 507 F.3d 952, 2007 U.S. App. LEXIS 26326 (2007).

SECURED CREDITORS. --A debtor could not exempt settlement proceeds with respect to an ERISA plan's
subrogation lien because an equitable lien grants the recipient a security interest in the res to which the lien attaches and
the plan was, therefore, a secured creditor. Wal-Mart Stores, Inc. v. Carpenter (In re Carpenter), 252 B.R. 905, 2000
U.S. Dist. LEXIS 13797 (E.D. Va. 2000).

Debtor had a motive for concealment when valuing his claim or failing to amend the schedules after he filed a
personal injury action against a corporation because his unsecured debt was $534,000, his secured debt was $762,000,
the exemption statute did not apply where the lienholder was secured, and, thus, his secured creditors would have been
able to collect on any award or settlement recovered by him; therefore, he was judicially estopped from seeking more
than $1 million in damages against the corporation when he listed the personal injury claim as $1 million on his
schedules. Payne v. Wyeth Pharms., Inc., 606 F. Supp. 2d 613, 2008 U.S. Dist. LEXIS 106938 (E.D. Va. 2008).

APPLIED in In re Conley, 478 B.R. 803, 2003 Bankr. LEXIS 2441 (Bankr. W.D. Va. July 30, 2003).

CIRCUIT COURT OPINIONS

PLAINTIFF'S MEDICAL BILLS DISCHARGED IN BANKRUPTCY ADMISSIBLE IN TORT CASE UNDER
COLLATERAL SOURCE RULE. --Bankruptcy discharge is within the scope of the collateral source rule, because a
tortfeasor should not receive a windfall at the expense of the creditors and plaintiff, especially when the bankruptcy
might itself have been precipitated by the tortfeasor's acts. Dodd v. Lang, 71 Va. Cir. 235, 2006 Va. Cir. LEXIS 151
(Roanoke 2006).

In a personal injury suit against a driver, plaintiff's medical bills, which had been discharged in a Chapter 7
bankruptcy, were admissible to show the extent of her pain, suffering, and because a bankruptcy discharge was within
the scope of the collateral source rule. However, after paying creditors holding valid liens and an assignment of benefits
on the proceeds of any tort recovery, plaintiff had to pay the balance of any award of medical bills to the health care
providers in pro rata shares. Dodd v. Lang, 71 Va. Cir. 235, 2006 Va. Cir. LEXIS 151 (Roanoke 2006).

Page 3
Va. Code Ann. § 34-28.1



Exhibit 4



§ 554. Abandonment of property of the estate, 11 USCA § 554
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter III. The Estate (Refs & Annos)

11 U.S.C.A. § 554

§ 554. Abandonment of property of the estate

Effective: December 22, 2010
Currentness

(a) After notice and a hearing, the trustee may abandon any property of the estate that is burdensome to the estate or
that is of inconsequential value and benefit to the estate.

(b) On request of a party in interest and after notice and a hearing, the court may order the trustee to abandon any
property of the estate that is burdensome to the estate or that is of inconsequential value and benefit to the estate.

(c) Unless the court orders otherwise, any property scheduled under section 521(a)(1) of this title not otherwise
administered at the time of the closing of a case is abandoned to the debtor and administered for purposes of section
350 of this title.

(d) Unless the court orders otherwise, property of the estate that is not abandoned under this section and that is not
administered in the case remains property of the estate.

CREDIT(S)
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2603; Pub.L. 98-353, Title III, § 468, July 10, 1984, 98 Stat. 380; Pub.L. 99-554,

Title II, § 283(p), Oct. 27, 1986, 100 Stat. 3118; Pub.L. 111-327, § 2(a)(23), Dec. 22, 2010, 124 Stat. 3560.)

Notes of Decisions (367)

11 U.S.C.A. § 554, 11 USCA § 554
Current through P.L. 114-316. Also includes P.L. 114-318 to 114-327, and 115-1 to 115-3. Title 26 current through 115-3.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2017 WL 640847
Only the Westlaw citation is currently available.

Supreme Court of Virginia.

Sheryl Denise Ricketts
v.

Charlie Edward Strange, et al.

Record No. 160311
|

February 16, 2017

Synopsis
Background: Motorist brought personal injury action
against another driver. The other driver moved for
summary judgment based on fact that motorist filed for
bankruptcy after the accident but prior to initiating suit.
The Circuit Court, City of Danville, Joseph W. Milam, Jr.,
J., granted the motion. Motorist appealed.

Holdings: The Supreme Court, William C. Mims, J., held
that:

[1] motorist's overly general and misplaced exemption
language in her bankruptcy petition did not exempt her
personal injury cause of action from her bankruptcy
estate;

[2] motorist's filing of action in her own name rather than
the name of the bankruptcy trustee did not qualify as a
“misnomer”; and

[3] bankruptcy trustee could not be substituted as proper
plaintiff.

Affirmed.

West Headnotes (20)

[1] Bankruptcy
Claim of Exemption or Lien Avoidance

Motorist's overly general and misplaced
exemption language in her bankruptcy
petition did not exempt her personal injury

cause of action from her bankruptcy estate;
motorist did not specifically identify her
then-unasserted claim, but only identified
“proceeds related to claims or causes of action
that may be asserted,” and did so under
the incorrect question of the schedule. 11
U.S.C.A. § 522; Va. Code Ann. § 34-3.1.

Cases that cite this headnote

[2] Appeal and Error
Cases Triable in Appellate Court

In an appeal from a circuit court's decision
to grant or deny summary judgment the
Supreme Court reviews the application of law
to undisputed facts de novo.

Cases that cite this headnote

[3] Bankruptcy
Application of state or federal law in

general

Federal statutes, bankruptcy rules, and the
decisions of the federal courts are dispositive
in deciding all questions of bankruptcy law.
U.S. Const. art. 1, § 8.

Cases that cite this headnote

[4] Courts
Decisions of United States Courts as

Authority in State Courts

Questions concerning the standing of litigants
to maintain actions in the state courts are
governed by the law of the state.

Cases that cite this headnote

[5] Bankruptcy
Legal or equitable interests in general

All the legal and equitable interests in
property that the debtor had before a
bankruptcy petition was filed pass to and
become a part of the bankruptcy estate, under
the control of the trustee. 11 U.S.C.A. § 541.

Cases that cite this headnote
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[6] Bankruptcy
Rights of Action;  Contract Rights

Generally

Upon the filing of a petition in bankruptcy,
a debtor's causes of action which are pending
in court and those which are only inchoate
claims become a part of the bankruptcy estate,
under the control of the trustee. 11 U.S.C.A.
§ 541.

Cases that cite this headnote

[7] Bankruptcy
In general;  standing

When a cause of action is part of the estate
of the bankrupt then the trustee alone has
standing to bring that claim. 11 U.S.C.A. §
541.

Cases that cite this headnote

[8] Bankruptcy
Validity and effect of opt-out legislation

In Virginia, a bankruptcy debtor may only
exempt property pursuant to the state's
exemption statutes. Va. Code Ann. § 34-3.1.

Cases that cite this headnote

[9] Exemptions
Construction of exemption laws in

general

In accordance with their benevolent purpose,
Virginia's exemption statutes are liberally
construed in favor of debtors. Va. Code Ann.
§ 34-3.1.

Cases that cite this headnote

[10] Bankruptcy
In general;  standing

Bankruptcy
Claim of Exemption or Lien Avoidance

To exempt an asset from a bankruptcy estate,
the debtor must list the asset in his schedule
B and then claim it as exempt property on

his schedule C using forms prescribed by the
bankruptcy rules; if the debtor fails to follow
this procedure, the asset, having become a part
of the bankruptcy estate, remains so, and is
enforceable solely by the trustee. 11 U.S.C.A.
§§ 521(a)(1)(B)(i), 522, 541; Va. Code Ann. §
34-3.1.

Cases that cite this headnote

[11] Bankruptcy
Claim of Exemption or Lien Avoidance

Given the liberal construction traditionally
accorded exemption statutes, a bankruptcy
debtor's claim of exemption should not be
read so narrowly or hypertechnically as to
defeat an otherwise proper exemption simply
because the description of the property is not
perfectly precise. 11 U.S.C.A. § 522; Va. Code
Ann. § 34-3.1.

Cases that cite this headnote

[12] Bankruptcy
Debtor's duties in general

The operation of the bankruptcy system
depends on honest reporting.

Cases that cite this headnote

[13] Bankruptcy
Claim of Exemption or Lien Avoidance

Unless a debtor's claim of exemption contains
sufficient detail to put the bankruptcy trustee
on notice of questionable assertions, it will
not be possible to administer the statutory
scheme. 11 U.S.C.A. § 522; Va. Code Ann. §
34-3.1.

Cases that cite this headnote

[14] Bankruptcy
Claim of Exemption or Lien Avoidance

While there are no bright-line rules a debtor
must follow to exempt a cause of action from a
bankruptcy estate, the schedules must contain
sufficient detail to lead the trustee to the claim
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ultimately asserted. 11 U.S.C.A. § 522; Va.
Code Ann. § 34-3.1.
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[15] Parties
Misnomer or Misdescription

A “misnomer” in a pleading arises when the
right person is incorrectly named, not where
the wrong person is named. Va. Code Ann. §
8.01-6.

Cases that cite this headnote

[16] Parties
Misnomer or Misdescription

A “misnomer” is a mistake in the name, not
the identification, of a party. Va. Code Ann.
§ 8.01-6.

Cases that cite this headnote

[17] Parties
Misnomer or misdescription in general

Motorist's filing of personal injury action,
which had been included in bankruptcy estate,
in her own name rather than the name of
the bankruptcy trustee did not qualify as a
“misnomer,” as motorist and trustee were not
the same person, and thus circuit court did
not err in denying motorist's motion to amend
pleadings to correct misnomer. Va. Code Ann.
§ 8.01-6.

Cases that cite this headnote

[18] Parties
Persons Entitled to Be Substituted and

Grounds Therefor

Bankruptcy trustee could not be substituted
as proper plaintiff in motorist's personal
injury action, which was part of motorist's
bankruptcy estate prior to motorist's
initiation of the action, as motorist lacked
standing to bring the suit in the first place. Va.
Sup. Ct. R. 3:17.

Cases that cite this headnote

[19] Parties
Persons Entitled to Be Substituted and

Grounds Therefor

Rule permitting substitution of parties
contemplates a plaintiff who was once capable
of prosecuting a claim, but subsequently
becomes incapable. Va. Sup. Ct. R. 3:17.

Cases that cite this headnote

[20] Parties
Substitution

A new plaintiff may not be substituted for an
original plaintiff who lacked standing to bring
the suit. Va. Sup. Ct. R. 3:17.

Cases that cite this headnote

FROM THE CIRCUIT COURT OF THE CITY OF
DANVILLE, Joseph W. Milam, Jr., Judge

Attorneys and Law Firms

Mark T. Williams (Williams, Morrison, Light and
Moreau, on brief), Danville, for appellant.

Jason Guy Moyers (Audra M. Dickens; Frankl Miller &
Webb, on brief), Roanoke, for appellee Charlie Edward
Strange.

No brief filed by appellee Donegal Mutual Insurance.

PRESENT: All the Justices

Opinion
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*1  In this appeal, the Court considers whether Sheryl
Denise Ricketts had standing to pursue a personal injury
claim against Charlie Edward Strange after filing a
Chapter 7 bankruptcy petition. The Court also considers
whether the circuit court erred by denying her motions
to correct a misnomer in her complaint or substitute the
bankruptcy trustee as the proper plaintiff.
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I. Background and Procedural History

On February 3, 2012, Ricketts was involved in a motor
vehicle accident. She visited her primary care physician
later that day complaining of back and neck pain that
was radiating into her head and causing a “severe”
headache. A subsequent MRI revealed “a small posterior
disc protrusion at C7–T1.” She received corticosteroid
injections, participated in physical therapy, and was
treated by a chiropractor. When these treatments proved
unavailing, she elected to undergo surgery.

On January 16, 2014, shortly before the statute of
limitations expired, Ricketts filed a complaint in the
circuit court alleging that Strange's negligence was the
direct and proximate cause of the accident. Strange moved
for summary judgment on the ground that Ricketts
lacked standing to pursue her claim. He asserted that in
September 2012, Ricketts filed a Chapter 7 bankruptcy
petition in the United States Bankruptcy Court for
the Western District of Virginia. Strange argued that
Ricketts's negligence claim was “assertable only by the
trustee in bankruptcy” because she failed to properly
exempt it from the bankruptcy estate.

In her bankruptcy petition, Ricketts was required to list
her interests in personal property. 11 U.S.C. § 521(a)(1)(B)
(i). Question 18 of Schedule B directed Ricketts to identify
any “liquidated debts owed to [her] including tax refunds.”
Rickets responded as follows:

Potential funds due to Debtor
unknown at this time, including
State & Federal tax refunds,
9/12 interest in joint 2012 tax
refund of approximately $9700
= $7274, debtor 1/2 interes[t] =
$3638, possible garnishment funds,
insurance proceeds, proceeds related
to claims or causes of action that
may be asserted by the debtor, any
claim for earned but unpaid wages,
and/or inheritance.

Question 21 directed Ricketts to list “[o]ther contingent
and unliquidated claims of every nature, including tax
refunds, counterclaims of the debtor, and rights to setoff
claims.” Ricketts marked, “None.”

On Schedule C, Ricketts was required to list the assets
she “claimed as exempt” from the bankruptcy estate. She
copied the assets listed under question 18 of Schedule B
into Schedule C and alleged that these assets were exempt
under Code § 34–4, Virginia's Homestead Exemption.

The circuit court granted Strange's motion for summary
judgment. It concluded that because Ricketts “failed to
disclose [her claim against Strange] with the requisite
reasonable particularity under the circumstances,” it
“remained part of the ... bankruptcy estate, [and was]
assertable only by the trustee in bankruptcy.”

At the time of the circuit court's ruling, the statute of
limitations on Ricketts's claim had expired. Moreover,
the statute had not been tolled because, without standing,
Ricketts's suit was a legal nullity. Kocher v. Campbell,
282 Va. 113, 119, 712 S.E.2d 477, 480–81 (2011) (“[A]n
action filed by a party who lacks standing is a legal
nullity ... [and] has no tolling effect on the statute of
limitations.”). To avoid the statute of limitations bar,
Ricketts moved, pursuant to Code § 8.01–6, for the circuit
court to “amend the named plaintiff [in her pleadings]
to [George McLean, the bankruptcy trustee], due to the
misnomer.” Alternatively, Ricketts asked that McLean be
substituted as the proper plaintiff pursuant to Rule 3:17.
The circuit court denied the motions. Ricketts appeals.

II. Analysis

A. Standing
*2  [1]  [2] Ricketts first argues that the circuit

court erred by granting Strange's motion for summary
judgment. She contends that she had standing to pursue
her cause of action because she properly exempted it from
the bankruptcy estate. “In an appeal from a circuit court's
decision to grant or deny summary judgment this Court
reviews the application of law to undisputed facts de
novo.” Deutsche Bank Nat'l Trust Co. v. Arrington, 290
Va. 109, 114, 772 S.E.2d 571, 573 (2015) (quoting St. Joe
Co. v. Norfolk Redevelopment & Hous. Auth., 283 Va. 403,
407, 722 S.E.2d 622, 625 (2012)).

[3]  [4] “Article I, § 8 of the Constitution of the United
States empowers Congress to establish ‘uniform laws
on the subject of bankruptcy throughout the United
States.’ ” Kocher, 282 Va. at 116–17, 712 S.E.2d at 479.
“Congress has exercised that power and, accordingly,
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federal statutes, bankruptcy rules and the decisions of the
federal courts are dispositive in deciding all questions of
bankruptcy law.” Id. at 117, 712 S.E.2d at 479. “Questions
concerning the standing of litigants to maintain actions in
the courts of Virginia, however, are governed by the law
of Virginia.” Id.

[5] “The Federal Bankruptcy Code provides that upon
the filing of a petition in bankruptcy, a bankruptcy estate
is created by operation of law and a trustee is appointed to
administer it.” Id.; 11 U.S.C. § 541(a) (“commencement”
of a bankruptcy case “creates” the bankruptcy estate).
“All the legal and equitable interests in property that
the debtor had before the petition was filed pass to and
become a part of the bankruptcy estate, under the control
of the trustee.” Kocher, 282 Va. at 117, 712 S.E.2d at 479
(citing 11 U.S.C. § 541).

[6]  [7] This includes a debtor's “causes of action which
are pending in court” and “those which are only inchoate
claims at the time of filing.” Id. (citing Sierra Switchboard
Co. v. Westinghouse Elec. Corp., 789 F.2d 705, 708–09 (9th
Cir. 1986)). When “a cause of action is part of the estate of
the bankrupt then the trustee alone has standing to bring
that claim.” National Am. Ins. Co. v. Ruppert Landscaping
Co., 187 F.3d 439, 441 (4th Cir. 1999).

Nevertheless, 11 U.S.C. § 522 allows a debtor to exempt
assets from the bankruptcy estate and hold this property
free from claims of the trustee and creditors. Such
exemptions ensure that the debtor has “ ‘the basic
necessities of life’ ” so that he will “ ‘not be left destitute
and a public charge.’ ” In re Clark, 711 F.2d 21, 23 (3d
Cir. 1983) (quoting H.R. Rep. No. 595, 95th Cong., 1st
Sess. 126 (1977), reprinted in 1978 U.S. Code Cong. & Ad.
News, 5963, 6097).

[8]  [9] Section 522(d) of Title 11 of the United States
Code sets out the federal exemption schedule, but Virginia
elected to “opt-out” of these federal exemptions pursuant
to § 522(b)(2). Code § 34–3.1 (“No individual may
exempt from the property of the estate in any bankruptcy
proceeding the property specified in subsection (d) of § 522
of the Bankruptcy Reform Act ..., except as may otherwise
be expressly permitted under this title.”). In Virginia, a
debtor may only exempt property pursuant to Virginia's
exemption statutes, such as Code § 34–4. In accordance
with their benevolent purpose, “[e]xemption statutes are
liberally construed in favor of debtors.” In re Bissell, 255

B.R. 402, 409 (Bankr. E.D. Va. 2000) (citing Linkenhoker
v. Detrick, 81 Va. (6. Hans.) 44, 57–58 (1885)).

[10] To exempt an asset, “the debtor must list the ... asset
in his schedule B and then claim it as exempt property on
his schedule C using forms prescribed by the bankruptcy
rules.” Kocher, 282 Va. at 118, 712 S.E.2d at 480; see also
11 U.S.C. § 521(a)(1)(B)(i). “If the debtor fails to follow
this procedure, the [asset], having become a part of the
bankruptcy estate by virtue of 11 U.S.C. § 541, remains so,
and is enforceable solely by the trustee.” Kocher, 282 Va.
at 118, 712 S.E.2d at 480.

*3  The present case calls upon the Court to consider the
level of specificity with which an asset must be identified
in a debtor's schedules to exempt it from the bankruptcy
estate. While debtors must disclose all assets, including
legal claims, the Bankruptcy Code offers no guidance as to
the specificity with which those assets must be described.
See 11 U.S.C. § 521(a)(1)(B)(i); Cusano v. Klein, 264 F.3d
936, 946 (9th Cir. 2001) (“[T]here are ‘no bright-line rules
for how much itemization and specificity is required.’
” (quoting In re Mohring, 142 B.R. 389, 395 (Bankr. E.D.
Cal. 1992))).

[11]  [12]  [13] Competing principles frame our analysis.
On the one hand, “given the liberal construction
traditionally accorded exemption statutes, a debtor's
claim of exemption should not be read so narrowly
or hypertechnically as to defeat an otherwise proper
exemption simply because the description of the property
is not perfectly precise.” In re Watkins, 267 B.R. 703, 708
(Bankr. E.D. Va. 2001). However, the “operation of the
bankruptcy system depends on honest reporting.” Payne
v. Wood, 775 F.2d 202, 205 (7th Cir. 1985); In re Furlong,
660 F.3d 81, 87 (1st Cir. 2011) (“[A] ‘debtor has a duty to
prepare schedules carefully, completely, and accurately.’
” (quoting Mohring, 142 B.R. at 394–95)); Chartschlaa v.
Nationwide Mut. Ins. Co., 538 F.3d 116, 122 (2d Cir. 2008)
(“[F]ull disclosure by debtors is essential to the proper
functioning of the bankruptcy system.”). Unless a debtor's
“claim of exemption contains sufficient detail to put the
trustee on notice of questionable assertions, it will not be
possible to administer the statutory scheme.” Payne, 775
F.2d at 206 (citing In re Friedrich, 100 F. 284, 286 (7th Cir.
1900)).

Section 704 (a)(4) of Title 11 of the United States Code
requires the trustee to “investigate the financial affairs of
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the debtor.” He is further required to “examine proofs
of claims and object to the allowance of any claim
that is improper.” 11 U.S.C. § 704(a)(5). The trustee's
ability to perform these duties and others set forth in 11
U.S.C. § 704 depends substantially on the accuracy and
completeness of the debtor's disclosures. In re Colvin, 288
B.R. 477, 481 (Bankr. E.D. Mich. 2003). These disclosures
“are at the very core of the bankruptcy process and
meeting these obligations is part of the price debtors pay
for receiving a bankruptcy discharge.” Id. Therefore, a
debtor's description of his assets and exemptions must
contain sufficient detail to enable the trustee to determine
whether further investigation into a claimed exemption is
warranted. See Payne, 775 F.2d at 206 (“The debtor must
furnish enough information to put the trustee on notice
of the wisdom of further inquiry. The trustee ... then may
make a calculation of the benefits of more detailed listing
in each case....”).

But the level of specificity necessary to inform a trustee
of whether further investigation is needed will differ
depending upon the asset the debtor seeks to exempt.
“[I]t would be silly,” for example, “to require a debtor to
itemize every dish and fork.” Id. at 205. In the context
of a cause of action, many courts have held that “the
Bankruptcy Code does not require every component of a
cause of action to be spelled out on a debtor's schedule.”
Furlong, 660 F.3d at 87; Nicholas v. Green Tree Servicing,
LLC, 173 F.Supp.3d 250, 255 (D. Md. 2016) (“[D]ebtors'
schedules need not identify every potential cause of action,
every possible defendant, or even any defendant at all,
so long as a partially scheduled claim contains enough
information that a reasonable investigation by the trustee
would reveal the claim ultimately asserted.”) (emphasis
added) (citing Furlong, 660 F.3d at 87–88). For example,
in In re Bonner, 330 B.R. 880, 2005 WL 2136204 at *4,
2005 Bankr. LEXIS 1683 at *10 (6th Cir. BAP 2005),
the court held that a schedule that merely listed “Auto
Accident Claim” was sufficiently specific to alert the
trustee to a potential “personal injury [claim] arising out
of [an] automobile accident.”

*4  Ricketts's schedules identify and then attempt to
exempt “possible garnishment funds, insurance proceeds,
proceeds related to claims or causes of action that may be
asserted by the debtor, any claim for earned but unpaid
wages, and/or inheritance.” (Emphasis added). She
contends that her negligence claim was properly exempted
because it falls within this language. The language,

however, is overly general at best and boilerplate at worst.
It provides no useful information that would lead the
trustee to discover the claim against Strange. See Payne,
775 F.2d at 206 (noting that courts should discourage
debtors from making “excessively general claims in the
hope that if omissions should be discovered, the debtors
could argue that the omitted property was ‘really’ in some
broadly worded category.”).

Even if the above language was a sincere attempt to
schedule her cause of action, it is listed in the wrong
location. See In re Fossey, 119 B.R. 268, 272 (D. Utah
1990) (holding that a debtor failed to schedule a cause
of action when he listed it in an incorrect location). At
the time she filed her petition for bankruptcy, Ricketts
had yet to initiate her negligence suit. Nevertheless, she
claims that she disclosed this inchoate cause of action
under question 18 of Schedule B, which asks debtors
to list “liquidated debts owed to debtor including tax
refunds.” (Emphasis added). Ricketts conceded at oral
argument that it would have been “proper” to list it under
question 21, which is reserved for “[o]ther contingent
and unliquidated claims of every nature.” In response to
question 21, however, Ricketts expressly marked, “None.”
Thus, not only did she fail to properly schedule the
cause of action with the requisite specificity, but under
question 21, where the trustee would expect to find any
such causes of action, she affirmatively represented that
no such claim existed. See Vucak v. City of Portland, 194
Or.App. 564, 96 P.3d 362, 366 (2004) (holding that a
personal injury claim was not properly scheduled when it
was listed in the wrong location and the debtor “expressly
marked ‘NONE’ where the form asked her to disclose any
‘contingent and unliquidated claims.’ ”).

[14] Ricketts's overly general and misplaced exemption
language did not exempt her cause of action from the
bankruptcy estate. While there are no “bright-line rules”
a debtor must follow to exempt a cause of action, the
schedules must contain sufficient detail to lead the trustee
to the claim ultimately asserted. Ricketts's schedules do
not. Accordingly, the cause of action remained an asset of
the bankruptcy estate, and the circuit court did not err by
holding that Ricketts lacked standing to assert it.

B. Motions to Amend
Ricketts also argues that the trial court should have
granted her motion to amend the name of the plaintiff
in her pleadings to correct a misnomer pursuant to Code
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§ 8.01–6. Alternatively, she argues that the circuit court
should have granted her motion to substitute George
McLean, the Chapter 7 Bankruptcy Trustee, as the proper
plaintiff pursuant to Rule 3:17.

1. Misnomer—Code § 8.01–6

[15]  [16] Code § 8.01–6 provides that “[a] misnomer in
any pleading may, on the motion of any party, and on
affidavit of the right name, be amended by inserting the
right name.” “A misnomer ‘arises when the right person is
incorrectly named, not where the wrong person is named.’
” Cook v. Radford Community Hosp., 260 Va. 443, 451,
536 S.E.2d 906, 910 (2000) (alteration omitted) (quoting
Swann v. Marks, 252 Va. 181, 184, 476 S.E.2d 170, 172
(1996)). That is, “[a] misnomer is a mistake in the name,
not the identification, of a party.” Richmond v. Volk, 291
Va. 60, 64, 781 S.E.2d 191, 193 (2016) (citing Rockwell v.
Allman, 211 Va. 560, 561, 179 S.E.2d 471, 472 (1971)).

*5  [17] Ricketts and McLean are not the same person.
The “right person” was McLean, but he was not
incorrectly named. Rather, the “wrong person,” Ricketts,
was named. This is not a misnomer. Thus, the circuit court
did not err by denying Ricketts's motion to amend the
pleadings pursuant to Code § 8.01–6.

2. Rule 3:17

[18]  [19] Ricketts alternatively requested that the circuit
court substitute McLean as the plaintiff pursuant to Rule
3:17, which states, “[i]f a person becomes incapable of
prosecuting or defending because of death, disability,
conviction of felony, removal from office, or other
cause, a successor in interest may be substituted as a
party in such person's place.” Rule 3:17(a). The Rule's
language contemplates a plaintiff who was once capable
of prosecuting a claim, but subsequently “becomes
incapable.” It is therefore inapplicable to Ricketts, who
has been incapable of prosecuting her claim since it was
filed.

[20] Nevertheless, on brief, Ricketts relies on Jacobson
v. Southern Biscuit Co., 198 Va. 813, 817, 97 S.E.2d 1, 4
(1957) to argue that McLean should have been substituted
because he “bears some relation of interest” to Ricketts
and the substitution would not “change the cause of
action.” This argument has already been addressed in
Chesapeake House on the Bay, Inc. v. Virginia National
Bank, 231 Va. 440, 344 S.E.2d 913 (1986). There, as here,
the appellant relied upon Jacobson to argue “that leave to
amend should be liberally granted in furtherance of the
ends of justice, and that even an amendment substituting
a new plaintiff or defendant for an original party may be
granted if the substituted party bears a real relation of
interest to the original party and no new cause of action
is introduced.” Id. at 442, 344 S.E.2d at 915. This rule,
however, “has always been subject to the limitation that
a new plaintiff may not be substituted for an original
plaintiff who lacked standing to bring the suit.” Id. at
442–43, 344 S.E.2d at 915. Because the original plaintiff,
Ricketts, lacked standing to bring the suit, McLean
could not be substituted as the proper plaintiff. In such
situations, “the sole remedy is a nonsuit followed by a
new action brought in the name of a proper plaintiff.” Id.
(citing Bardach Iron Co. v. Tenenbaum, 136 Va. 163, 173,
118 S.E. 502, 505 (1923)).

Accordingly, the circuit court did not err by denying
Ricketts's motion to substitute McLean as the plaintiff
pursuant to Rule 3:17.

III. Conclusion

Ricketts did not properly exempt her negligence claim
from the bankruptcy estate. She therefore lacked standing
to pursue it, and the circuit court properly granted
Strange's motion for summary judgment. Additionally,
the circuit court did not err by denying Ricketts's motions
for leave to amend her complaint.

Affirmed.

All Citations

--- S.E.2d ----, 2017 WL 640847
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KeyCite Yellow Flag - Negative Treatment

 Distinguished by In re Harber, Bankr.W.D.Pa., May 31, 2016

542 B.R. 753
United States Bankruptcy Court,

E.D. Virginia,
Alexandria Division.

In re: Robert Padula, Deborah Padula, Debtors.

Case No. 11–12985–BFK
|

Signed April 27, 2015
|

Filed April 28, 2015

Synopsis
Background: Chapter 13 debtor, after belatedly amending
her schedules to disclose personal injury claim that
accrued to her postpetition and postconfirmation, and
after claiming this cause of action as exempt, moved for
authority to pursue cause of action in another court.
Alleged tortfeasor objected.

Holdings: The Bankruptcy Court, Brian F. Kenney, J.,
held that:

[1] debtor always had standing to pursue personal injury
claim;

[2] debtor had right to amend her bankruptcy schedules as
matter of course at any time before case was closed; and

[3] debtor's delay in amending schedules did not judicially
estop debtor from pursuing personal injury claim.

Motion granted.

West Headnotes (9)

[1] Bankruptcy
Tort claims

Bankruptcy
After-acquired property;  proceeds; 

 wages and earnings

Personal injury claim that accrued to Chapter
13 debtor as result of automobile accident that
occurred postpetition and postconfirmation
was included in property of the estate, by
virtue of Chapter 13's expanded definition of
such property. 11 U.S.C.A. § 1306(a).

Cases that cite this headnote

[2] Bankruptcy
Operation and effect

Bankruptcy
Time

While personal injury claim that accrued to
Chapter 13 debtor as result of automobile
accident that occurred postpetition and
postconfirmation was included in property of
the estate, it was removed therefrom once
debtor amended her bankruptcy schedules to
claim this cause of action as exemption, and
once no party in interest objected to debtor's
exemption claim within the 30-day period
allowed by Bankruptcy Rule. 11 U.S.C.A. §
1306(a); Fed. R. Bankr. P. 4003(b); Va. Code
Ann. § 34-28.1.

Cases that cite this headnote

[3] Bankruptcy
In general;  standing

While, at time Chapter 13 debtor commenced
personal injury action against motorist based
on automobile accident in which she was
involved postpetition and postconfirmation,
she had not yet amended her schedules to
list personal injury claim and to claim it as
exempt, debtor nonetheless had standing to
pursue personal injury claim in her own name
on behalf of estate, as debtor-in-possession.

Cases that cite this headnote

[4] Bankruptcy
Amendment

Chapter 13 debtor had right to amend her
bankruptcy schedules as matter of course
at any time before case was closed, and
bankruptcy court could not deny amendment
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on “bad faith” grounds. Fed. R. Bankr. P.
1009(a).

Cases that cite this headnote

[5] Bankruptcy
Good Faith;  Motive

Bankruptcy
Amendment

While debtors have right to amend their
bankruptcy schedules as matter of course at
any time before case is closed, and while
bankruptcy court may not deny amendment
on “bad faith” grounds, court may, depending
on the circumstances of particular case,
dismiss case on “bad faith” grounds for
debtor's failure to disclose cause of action.

Cases that cite this headnote

[6] Bankruptcy
Grounds or cause in general;  bad faith

Bankruptcy
Motions;  sua sponte determinations

Bankruptcy court would not sua sponte
dismiss debtor's Chapter 13 case, based on
debtor's two-year delay in amending her
schedules to disclose that she had been
involved in automobile accident after plan
was confirmed and had personal injury claim
against other driver, where trustee had not
pressed for any sanctions, and where debtor
had been advised by multiple attorneys that
she did not have to disclose cause of action
because her interest therein was exempt.

Cases that cite this headnote

[7] Estoppel
Claim inconsistent with previous claim or

position in general

Judicial estoppel protects integrity of judicial
process, and prevents parties from playing fast
and loose with the courts.

Cases that cite this headnote

[8] Estoppel
Claim inconsistent with previous claim or

position in general

Application of judicial estoppel requires proof
of four elements: (1) that party is seeking to
adopt position that is inconsistent from that
taken in prior litigation; (2) that the position
is one of fact, not of law; (3) that the prior
inconsistent position was accepted by court;
and (4) that the party intentionally misled the
court to gain an unfair advantage.

Cases that cite this headnote

[9] Bankruptcy
In general;  standing

Estoppel
Claim inconsistent with previous claim or

position in general

Chapter 13 debtor's two-year delay in
amending her schedules to disclose that she
had been involved in automobile accident
after plan was confirmed and had personal
injury claim against other driver did not
judicially estop debtor from pursuing personal
injury action, after she had amended schedules
to disclose cause of action and to claim
exemption therein, where bankruptcy court
had never “accepted” prior inconsistent
position, in that case was still pending and
debtor had not received a discharge, and
where debtor had been advised by multiple
attorneys that she did not have to disclose
cause of action because her interest therein
was exempt, such that she was not seeking to
mislead court.

1 Cases that cite this headnote

Attorneys and Law Firms

*755  Martin C. Conway, The Martin Conway Law
Firm, PC, Woodbridge, VA, John T. Donelan, Law Office
of John T. Donelan, Alexandria, VA, for Debtors.
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MEMORANDUM OPINION AND ORDER
GRANTING DEBTOR'S MOTION TO

AUTHORIZE PROSECUTION OF STATE
COURT PERSONAL INJURY ACTION

Brian F. Kenney, United States Bankruptcy Judge

In August 2012, the Debtor, Ms. Padula, was involved
in an automobile accident. This occurred after she filed
a Chapter 13 bankruptcy petition in this Court, after
the Court confirmed her Chapter 13 plan, and while her
bankruptcy case was still pending. She filed a lawsuit
in State court, but failed to amend her bankruptcy
Schedules in this Court until more than two years after
the accident and after the Defendants filed a Motion
for Summary Judgment in the State court. The Debtor
then amended her Schedules and filed a Motion to
Authorize Prosecution of a State court personal injury

action. Docket Nos. 94, 95. 1  One of the Defendants in the
State court action, VPSI, Inc. (“VPSI”), filed an Objection
to the Debtor's Motion, asserting that the proposed
amendments to the Debtor's Schedules were untimely
and that the Debtor should be judicially estopped from
amending her Schedules. Docket No. 98. The Debtor
filed a Reply Memorandum. Docket No. 99. VPSI filed
a Sur–Reply and the Debtor filed a Response to VPSI's
Sur–Reply. Docket Nos. 104, 107. The Court heard the
arguments of the parties on March 12, 2015, at which
time the Court continued the matter for testimony from
the Debtor on whether she inadvertently or intentionally
failed to amend her Schedules to list the cause of action.
The Court heard the testimony of the Debtor on April 2,
2015. For the reasons stated below, the Debtor's Motion
will be granted.

Findings of Fact

The facts are not genuinely in dispute, with the exception
of whether or not the Debtor acted in good faith, which is
disputed. The Court makes the following findings of fact:

*756  1. The Debtors filed their bankruptcy case under
Chapter 13 on April 22, 2011. Docket No. 1.

2. On December 15, 2011, the Court confirmed the
Debtors' Chapter 13 Plan. Docket No. 59.

3. On August 12, 2012, the Debtor was involved in an auto
accident with Terence Gregory Maguire, an employee of

VPSI. 2

4. The Debtor met with a personal injury attorney, Mr.
Williams, of the law firm of Allen & Allen, in the Fall
of 2012. She discussed her bankruptcy case with Mr.
Williams. He advised her that she did not need to file
anything in her bankruptcy case because the claim was
exempt under Virginia law, and because it occurred after
the filing of the Chapter 13 case.

5. The Debtor did not engage the Allen & Allen firm.
Rather, she met with James Parrish, and engaged him as
her personal injury attorney. She advised Mr. Parrish that
she had discussed the bankruptcy with Mr. Williams, and
that Mr. Williams advised her that she did not need to file
anything in the bankruptcy case. Mr. Parrish advised her
that she did not need to file anything in her bankruptcy
case in order to proceed with the personal injury case in
State court.

6. The Debtor met with her bankruptcy attorney in mid–
2013. She relayed her conversation with Mr. Williams to
her bankruptcy counsel. Her bankruptcy counsel agreed
with Mr. Williams' advice, to the effect that the claim was
exempt. The Debtor's bankruptcy counsel did not advise
her that she needed to amend her Schedules at that time.

7. On February 6, 2014, Ms. Padula filed a Complaint in
State court against Mr. Maguire and VPSI for damages
arising out of the accident.

8. On January 15, 2015, Mr. Maguire and VPSI filed a
Motion for Summary Judgment with the State court. The
Debtor's personal injury attorney, Mr. Parrish, forwarded
this Motion to her.

9. On February 25, 2015, the Debtor filed Amended
Schedules B and C in this Court, in which she disclosed the
claim against Mr. Maguire and VPSI in Schedule B, and
exempted the claim in her Amended Schedule C. Docket

No. 94. 3

10. The day after she filed her Amended Schedules,
on February 26, 2015, the Debtor filed her Motion to
Authorize the Prosecution of her State court personal
injury action. Docket No. 95.
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11. More than 30 days have elapsed since the Debtor's
amendments to Schedules B and C were filed, and no
objections to her Amended Schedule C have been filed.

12. The Debtor acknowledged in her testimony that she
brought the lawsuit on her own behalf; however, she also
testified that if she was required to share any recovery with
the creditors, she would do so.

Conclusions of Law

The Court has jurisdiction over this matter pursuant to
28 U.S.C. § 1334 and the Order of Reference of the U.S.
District Court for this district entered August 15, 1984.
This is a core proceeding under 28 U.S.C. §§ 157(a)(2)(A)
(matters concerning the administration of the estate) and
(B) (exemptions from property of the estate).

*757  I. The Debtor Always had Standing to Bring the
Personal Injury Claim.

[1] The Debtor's personal injury claim is a post-petition,
post-confirmation claim. As such, it is property of
the estate under Section 1306(a) of the Bankruptcy
Code, which includes “all property of the kind specified
in [Section 541] that the debtor acquires after the
commencement of the case but before the case is closed,
dismissed or converted to a case under Chapter 7, 11 or 12
of [Title 11], whichever occurs first[.]” 11 U.S.C. § 1306(a)
(1); Carroll v. Logan, 735 F.3d 147, 150 (4th Cir.2013)
(holding that post-confirmation inheritance was property
of the estate under Section 1306(a), despite Section 541(a)
(5)'s 180–day limitation for post-petition inheritances).

[2] Property of the estate can be exempted by the Debtor,
at which point, it ceases to be property of the estate. In
this case, the Debtor amended her Schedules B and C
on February 25, 2015, listing the claim as exempt under
Va.Code § 34–28.1. Once thirty days had passed from that
date, i.e., by March 28, 2015, the Debtor's personal injury
claim was exempted and no longer constituted property
of the estate. FED. R. BANKR. P. 4003(b) (requiring
objections to exemptions “within 30 days after the meeting
of creditors held under § 341(a) is concluded or within
30 days after any amendment to the list or supplemental
schedules is filed, whichever is later”) (emphasis added);
Taylor v. Freeland & Kronz, 503 U.S. 638, 643–44, 112

S.Ct. 1644, 118 L.Ed.2d 280 (1992) (untimely objection to
claim of exemption disallowed, even where the debtor had

no colorable basis for the claim of exemption). 4

[3] VPSI argues that the Debtor's Motion should be
denied because the Debtor lacked standing to file the
lawsuit, at the time that the suit was filed. Docket No.
98 at 3–4 (VPSI Response); Docket No. 104 at 3–6
(VPSI Reply) (“Debtor is not authorized to sue for her
own benefit.”) The Fourth Circuit has held that Chapter
13 Debtors have standing to maintain non-bankruptcy
causes of action. Wilson v. Dollar General Corp., 717 F.3d
337, 343–44 (4th Cir.2013). The Wilson case involved a
pre-petition cause of action under the Americans with
Disabilities Act (ADA). The Fourth Circuit made clear
the distinction between a Chapter 13 debtor's standing to
bring non-bankruptcy causes of action and a Chapter 7
debtor's standing to bring the same kinds of claims. The
Court stated:

[I]n the Chapter 7 bankruptcy context—which requires
liquidation and distribution of assets by the trustee—
we have recognized, “[i]f a cause of action is part of
the estate of the bankrupt then the trustee alone has
standing to bring that claim.” We have applied this
principle to causes of action that are part of the estate
when brought by creditors and by Chapter 7 debtors
alike.

But the breadth of our precedent has been limited. We
have only considered the abilities of Chapter 7 debtors
and trustees to maintain non-bankruptcy causes of
action that are part of the estate. We have not yet
considered to what extent the Chapter 13 debtor—
who, unlike the Chapter 7 debtor, retains possession
of the bankruptcy estate *758  —may also possess
standing to assert a cause of action, either exclusive of,
or concurrent with, the authority vested in the trustee.

....

We find the authority of our sister circuits persuasive
and conclude that, unlike a Chapter 7 debtor, a Chapter
13 debtor possesses standing—concurrent with that of
the trustee—to maintain a non-bankruptcy cause of
action on behalf of the estate. The nature of Chapter 13
bankruptcy when compared to Chapter 7 supports this
conclusion.

Wilson, 717 F.3d at 342–43 (citations omitted).
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VPSI relies on the case of Vanderheyden v. Peninsula
Airport Commission, for the proposition that a debtor
“may pursue a claim belonging to the bankruptcy estate
only if the trustee abandons it pursuant to 11 U.S.C. §
554(a) or if the bankruptcy court exempts it under the
applicable exemption scheme.” Civil Action No. 4:12cv46,
2013 WL 30065, at *9 (E.D.Va. Jan. 2, 2013). The
Vanderheyden case is distinguishable, though, because: (a)
it involved a pre-petition cause of action (and, therefore,
should have been listed in the Debtor's initial Schedules
when she filed her bankruptcy case); and (b) it involved
a Chapter 7 case. Post-Wilson, there is a meaningful
distinction to be made between Chapter 7 cases and
Chapter 13 cases in the context of standing to bring non-

bankruptcy claims. 5

VPSI further argues that, under Wilson, the Debtor had
standing to bring her non-bankruptcy cause of action only
“on behalf of the estate” at the time that she filed her
lawsuit. This argument, in the Court's view, overstates the
importance of the phrase “to maintain a non-bankruptcy
cause of action on behalf of the estate” from Wilson,
717 F.3d at 343. VPSI argues that the Debtor testified at
the April 2nd hearing that she understood that she was
bringing the lawsuit in her own name and for her own
benefit (though she also testified that she would share
the proceeds of the lawsuit with her creditors if she had
to). The subjective understanding of the Debtor (who is
not an attorney), though, cannot be determinative of the
legal question of standing. See Smith v. Rockett, 522 F.3d
1080, 1081 (10th Cir.2008) (“the four circuit courts to
consider this issue have all concluded that Chapter 13
debtors have standing to bring claims in their own name
on behalf of the bankruptcy estate”) (emphasis added);
In re Ortiz, 477 B.R. 714, 723 n. 8 (E.D.Wis.2012) (“The
Bembenek plaintiffs did not state in their complaint that
they were pursuing their claims on behalf of their estates,
but as Chapter 13 debtors, they would have been”);
Evinger v. Emery Winslow Scale Co., Cause No. 2:12–
cv–25–WTL–WGH, 2012 WL 3095575, at *4 (S.D.Ind.
July 30, 2012) (“whether it is because his interest in
the lawsuit is vested in [the debtor], or because he has
possession of estate property during the pendency of his
bankruptcy, [the debtor] has standing”) (citation omitted).
The Fourth Circuit in Wilson itself framed the issue as
whether “Chapter 13 *759  debtors have standing to
bring causes of action in their own name on behalf of
the estate.” Wilson, 717 F.3d at 343 (emphasis added).

There is no suggestion in Wilson that the Plaintiff brought
his action as “Lamont Wilson, as Chapter 13 Debtor on
behalf of the bankruptcy estate of In re Wilson.” In the
end, VPSI's position that the Debtor lacked standing at
the time that she filed her lawsuit because she failed to list
the cause of action in her Schedules is inconsistent with
the central holding of Wilson. The District Court for this
district made this point in the Royal case, where it held:

[I]n light of Bankruptcy Rule
6009's language that a debtor in
possession may appear “before any
tribunal” “with or without court
approval,” Royal's lack of disclosure
on his bankruptcy schedule does not
appear to undermine his standing in
the instant suit.

Royal, 2013 WL 1736658 at *5 (quoting FED. R.
BANKR. P. 6009). This case is indistinguishable from
Royal in all relevant respects.

Under Wilson, the Debtor in this case always had standing
to file her lawsuit.

II. The Debtor Has the Right to Amend Her Schedules
at Any Time Until the Case is Closed.

[4] VPSI argues that the amendments to the Debtor's
Schedules come too late, having been made more than two
years after the accident. Bankruptcy Rule 1009(a), though,
provides a general right to amend any list, schedule or
statement by the debtor “as a matter of course at any time
before the case is closed.” FED. R. BANKR. P. 1009(a).
There is no time limit on the ability to amend the Debtor's

Schedules in this situation. 6

In 2014, the Supreme Court held that the bankruptcy
courts have no authority to surcharge debtors' exemptions
on equitable grounds, in the face of clear statutory
authority to the contrary. Law v. Siegel, ––– U.S. ––––,
134 S.Ct. 1188, 1195, 188 L.Ed.2d 146 (2014). The Court
held that Bankruptcy Code Section 105(a), which enables
the bankruptcy court to issue any order or process in
aid of its jurisdiction, did not permit the bankruptcy
court to disregard the plain language of the more specific
statutes (11 U.S.C. § 522(c) and (k)) protecting exempt
property from the claims of creditors and from the
payment of administrative expenses. Siegel, 134 S.Ct. at
1194 (“It is hornbook law that § 105(a) 'does not allow
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the bankruptcy court to override explicit mandates of
other sections of the Bankruptcy Code' ”) (quoting 2
Collier on Bankruptcy ¶ 105.01[2] at 105–06 (16th ed.
2013)). After Law v. Siegel, a number of courts have *760
held that bankruptcy courts do not have the authority
to deny an amended claim of exemptions on bad faith
grounds. In re Gray (Gray v. Warfield), 523 B.R. 170,
175 (9th Cir. BAP 2014) (“[t]hus, Law v. Siegel mandates
the conclusion that the bankruptcy court is without
federal authority to disallow the Amended Exemption or
to deny leave to amend exemptions based on Debtors'
bad faith”); In re Smith, No. 13–11237–ta7, 2014 WL
7358808, at 5 n. 5 (Bankr.D.N.M. Dec. 24, 2014) (“In the
past courts have conditioned a debtor's right to amend
her schedules on good faith. The 'bad faith' exception
recognized in these cases has been overruled by Law v.
Siegel ) (citations omitted); In re Arellano, 517 B.R. 228,
231 (Bankr.S.D.Cal.2014) (the court's “ability to disallow
the Debtor's claimed exemptions in the omitted assets—
whether indirectly by denying leave to amend to include
a new exemption or directly by disallowing the exemption
itself—when based solely on its equitable powers and the
existence of bad-faith or prejudice is clearly irreconcilable
with Law v. Siegel ”); In re Scotchel, No. 12–09, 2014 WL
4327947, at *4 (Bankr.N.D.W.Va. Aug. 28, 2014) (“the
emerging view of courts interpreting Law have held that
courts no longer have the discretion to deny an amended
exemption based upon equitable considerations such as a
debtor's bad faith or prejudice to creditors.”). The Court
agrees with these cases and holds that, under Law v. Siegel,
Bankruptcy Rule 1009(a)'s explicit language permitting
debtors to amend their Schedules “as a matter of course
at any time before the case is closed” precludes an inquiry
into the Debtor's good faith in amending her Schedules B
and C.

[5]  [6] This is not to say that there are never any
consequences for a Chapter 13 debtor, should she fail
to disclose a post-petition cause of action in her case.
Depending on the circumstances of the particular case,
the Court can dismiss her case on bad faith grounds for
a failure to disclose a cause of action. In this case, the
Chapter 13 Trustee is not pressing for any sanctions,
and appears to be satisfied with a reporting requirement
imposed upon the Debtor to disclose the results of the
litigation. The Court will decline to impose any sanctions
sua sponte.

III. The Court Rejects the Judicial Estoppel Bar.

[7]  [8]  [9] VPSI asserts that the Debtor should be
judicially estopped from amending her Schedules, more

than two years after the accident. 7  Judicial estoppel
protects the integrity of the judicial process, and prevents
the parties from “ 'playing fast and loose' with the courts.”
Allen v. Zurich Ins. Co., 667 F.2d 1162, 1166 (4th Cir.1982)
(quoting United Va. Bank/Seaboard Nat. v. B.F. Saul
Real Estate Inv. Trust, 641 F.2d 185, 190 (4th Cir.1981));
Lowery v. Stovall, 92 F.3d 219, 223 (4th Cir.1996). Judicial
estoppel requires proof of four elements: (1) the party
must be seeking to adopt an inconsistent position from
that taken in prior litigation; (2) the position must be
one of fact, not of law; (3) *761  the prior inconsistent
position must have been accepted by the court; and (4)
the party must have “ 'intentionally misled the court to
gain an unfair advantage.' ” W. Insulation, LP v. Moore,
316 Fed.Appx. 291, 299 (4th Cir.2009) (quoting Zinkand
v. Brown, 478 F.3d 634, 638 (4th Cir. 2007)); In re Rivera,
Adversary Proceeding No. 13–01280, 2014 WL 287517, at
*4 (Bankr.E.D.Va. Jan. 27, 2014). The Court finds that the
third element of judicial estoppel is lacking in this case–
the Court has not “accepted” the Debtor's position. The
Court further finds that, to the extent that good faith may
still be a relevant factor, the Debtor did not act with the
intent to deceive her creditors.

The timing on the third element is important. The Debtor's
cause of action arose after confirmation of the Debtor's
Chapter 13 Plan on December 15, 2011. The Court
could not have “accepted” the lack of disclosure of the
claim in the Debtor's Schedules at that time because the
cause of action did not exist until August 12, 2012. The
Debtor still has not been discharged, and will not be
discharged until she completes her plan payments. 11
U.S.C. § 1328 (“as soon as practicable after completion
by the debtor of all payments under the plan ... the
court shall grant the debtor a discharge of all debts
provided for by the plan”). The distinction is laid out
in the Vanderheyden and Royal cases, which involved
Chapter 7 and Chapter 13 cases, respectively. Compare
Vanderheyden, 2013 WL 30065 at *11 (“[t]he bankruptcy
court accepted this representation when it discharged
Vanderheyden's debts, dismissed the bankruptcy trustee
and closed Vanderheyden's bankruptcy case”); with Royal,
2013 WL 1736658 at *6 (“the bankruptcy court did not
'accept' the plaintiff's position that he had no legal claims
against the defendant, for the bankruptcy court has yet to
grant the plaintiff relief or close his bankruptcy action”).
See also Collucci v. Tyson Farms, Inc., Civil Action No.
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3:14–cv–397–JAG, 2014 WL 6879927, at *2 (E.D.Va. Dec.
4, 2014). There was no bankruptcy event between the
accident of August 12, 2012, and the amendment to the
Debtor's Schedules on February 25, 2015, from which the
Court could conclude that it accepted the absence of the
cause of action in the Debtor's Schedules in any way.

Finally, to the extent that good faith may still be a
legitimate inquiry in the post-Law v. Siegel environment,
the pre-Law v. Siegel cases of Vanderheyden and Royal
would require the Court to make a finding as to the
Debtor's good faith where the Debtor has delayed in
listing the cause of action. The Court heard the testimony
of the Debtor on April 2, 2015, and had the opportunity to
observe her demeanor. The Court accepts her testimony as
credible and forthright, and concludes that she simply did
not understand that she needed to amend her Schedules
until she was advised to do so. In fact, she disclosed the
bankruptcy filing to two personal injury attorneys, and
they advised her that she did not need to file anything in
the bankruptcy case. She disclosed the personal injury case
to her bankruptcy attorney in mid–2013. Her bankruptcy
counsel concurred with the personal injury attorneys'
advice and advised her that she did not need to amend
her Schedules at that time. This testimony was unrebutted
by any evidence of bad faith from VPSI. Further, the
courts have held that where a claim is exempt, the debtor
lacks a motive to conceal the existence of the claim
from her creditors. Payne v. Wyeth Pharm., Inc., 606
F.Supp.2d 613, 616 (E.D.Va.2008) (“[t]hus, in deciding
whether Plaintiff intentionally misled the Court by failing
to amend his bankruptcy schedules, the Court examines
Virginia's bankruptcy exemption for personal injury
compensation *762  to determine whether Plaintiff had
a motive for concealment”); Calafiore v. Werner Enters.,

Inc., 418 F.Supp.2d 795, 799 (D.Md.2006). In Payne,
the Court held: “The fourth factor–whether the litigant
intentionally misled the court to gain unfair advantage–
is the determinative factor in the application of judicial
estoppel to a particular case.” Payne, 606 F.Supp.2d at
616 (emphasis added). In this case, there is no dispute that
the cause of action is exempt under Va.Code § 34–28.1.
The Debtor, therefore, lacked a motive to conceal the asset
from her creditors. The Court concludes that the Debtor
did not intentionally conceal the claim from her creditors.
The Court is satisfied with the Debtor's good faith.

For these reasons, the Court finds that it is inappropriate
to apply judicial estoppel to bar the Debtor from
amending her Schedules to list the claim on her Amended
Schedule B, and to exempt it on her Amended Schedule C.

Conclusion

For the foregoing reasons, it is hereby ORDERED:

1. The Debtor's Motion to Authorize Prosecution of a
State court personal injury action (Docket No. 95) is
granted.

2. The Debtor shall promptly report the results of the
litigation, or any settlement, to the Chapter 13 Trustee.

3. The Clerk shall mail copies of this Order, or provide
electronic notice of its entry, to the parties below.

All Citations

542 B.R. 753

Footnotes
1 The Motion was styled as a “Motion to Authorize Debtor, Deborah Padula to Prosecute State Court Personal Injury Action

Nunc Pro Tunc as of February 6, 2014.” Docket No. 95. At the hearing on March 12, 2015, the Debtor advised the Court
through her counsel that she was no longer seeking nunc pro tunc relief.

2 For purposes hereof, the Court will refer to Ms. Padula only as the Debtor, because she was the one involved in the
accident.

3 Virginia is an opt-out State. VA. CODE ANN. § 34–3.1. Virginia provides an unlimited exemption for personal injury
actions. VA. CODE ANN. § 34–28.1.

4 In 2008, Congress added subsection (2) to Rule 4003(b), allowing the trustee to object to a claim of exemption at any
time prior to one year after the closing of the case if the debtor fraudulently asserted the exemption. FED. R. BANKR. P.
4003(b)(2). The Chapter 13 Trustee in this case has not asserted that the Debtor has fraudulently claimed the personal
injury cause of action to be exempt.
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5 Just one month prior to Wilson being issued by the Fourth Circuit, the District Court made the same distinction between
Chapter 7 cases and Chapter 13 cases in Royal v. R & L Carriers Shared Services, LLC, Civil No. 3:12–cv–00714, 2013
WL 1736658, at *3 (E.D.Va. Apr. 22, 2013) (“Although the U.S. Court of Appeals for the Fourth Circuit has not taken
a position on the issue, every federal appeals court to rule on it—not to mention a large number of bankruptcy courts
—has held that Chapter 13 debtors have standing to sue on their own, even though their pre-petition causes of action
belong to the bankruptcy estate.”) The Royal case specifically noted that the holding in Vanderheyden would not apply
in the Chapter 13 context. Id. at *3 n. 4.

6 In addition to Bankruptcy Rule 1009(a), Bankruptcy Rule 1007(h) provides:
If, as provided by § 541(a)(5) of the Code, the debtor acquires or becomes entitled to acquire any interest in property,
the debtor shall within 14 days after the information comes to the debtor's knowledge or within such further time
the court may allow, file a supplemental schedule in the chapter 7 liquidation case, chapter 11 reorganization case,
chapter 12 family farmer's debt adjustment case, or chapter 13 individual debt adjustment case.

FED. R. BANKR. P. 1007(h). The Rule is limited by its terms to the kinds of property described in Bankruptcy Code
Section 541(a)(5). It does not apply to post-petition property covered by Section 1306, that is, to the kind of property
at issue in Carroll v. Logan and in this case. In re Kemp, Adversary No. 11–5002, 2011 WL 3664497, at *3 (W.D.La.
Aug. 19, 2011) (Rule 1007(h) “does not, however, cover the property brought into the estate under section 1306,
including post-petition causes of action. Nevertheless, courts have uniformly held that a Chapter 13 debtor is obligated
to disclose post-petition causes of action.”).

7 In its initial Opposition to the Debtor's Motion, VPSI argued that “Debtor concealed her potential claim for more than two
and a half years,” citing cases such as Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282 (11th Cir.2002), and Moses v.
Howard Univ. Hospital, 606 F.3d 789 (D.C.Cir.2010), which are judicial estoppel cases. Docket No. 98 at 3. In its Sur–
Reply, VPSI again argued judicial estoppel, although it couched its argument in terms of whether the Court might wish
to judicially estop the Debtor, sua sponte. Docket No. 104 at 6–13. VPSI then spent the next 7 pages of its 13 page brief
arguing that the Debtor was in fact judicially estopped. Id. The Court finds that VPSI has put judicial estoppel squarely
at issue in its responses to the Debtor's Motion.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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COURT RULES BEFORE CITING.

Supreme Court of Virginia.

Michelle Clark, Appellant,
v.

Health Tech Resources, LLC, et al., Appellees.

Record No. 132042
|

October 24, 2014.

Upon an appeal from a judgment rendered by the Circuit
Court of Spotsylvania County. Circuit Court No. CL11
836

Opinion
*1  Upon consideration of the record, briefs, and

argument of counsel, the Court is of the opinion that there
is error in the judgment of the circuit court.

Michelle Clark and her husband filed a joint petition for
protection under Chapter 13 of the Bankruptcy Code
on September 4, 2009, in the United States Bankruptcy
Court of the Eastern District of Virginia. On December
8,200 9, the bankruptcy court entered an order confirming
the Chapter 13 plan. On December 18, 2009, Clark was
injured in the parking lot of her workplace on premises
owned and/or operated by Health Tech Resources, LLC
(Health Tech), and St. Clair Management Group, LTD
(St. Clair). On March 28, 2011, Clark and her husband
filed a notice of intention to convert their bankruptcy
case from Chapter 13 to Chapter 7. The bankruptcy court
entered an order converting their case on March 30, 2011.
On April 26, 2011, Clark and her husband filed schedules
in connection with the Chapter 7 case and listed a workers'
compensation claim in connection with the injury Clark
sustained on December 18, 2009, but did not list a personal
injury claim.

On July 7, 2011, Clark filed a complaint in the circuit
court seeking damages from Health Tech and St. Clair
for personal injuries sustained on December 18, 2009.
Health Tech and St. Clair filed pleas in bar and asserted
that Clark lacked standing to pursue her personal injury

action because she failed to list her personal injury claim
as an asset acquired after filing her original Chapter 13

petition. 1

Relying on Kocher v. Campbell, 282 Va. 113, 712 S.E.2d
477 (2011), the circuit court sustained the pleas in bar,
concluding that Clark lacked standing to maintain her
personal injury action. In Kocher, this Court held that
a plaintiff lacked standing to maintain his action for
personal injuries where his cause of action accrued prior
to filing a voluntary Chapter 7 petition in bankruptcy
and his petition did not list his inchoate personal injury
claim. We explained that, as a result of plaintiff's filing a
petition in bankruptcy, his inchoate personal injury claim
passed to his bankruptcy estate on the date of his filing
of the bankruptcy petition and could only be asserted by
the bankruptcy trustee unless exempted by the bankruptcy
court. Kocher, 282 Va. at 117-118, 712 S.E.2d at 479-80.

Our holding in Kocher does not apply in this case.
Clark's cause of action for personal injuries accrued after
she and her husband filed their Chapter 13 bankruptcy
petition. Pursuant to 11 U.S.C. § 348(f)(1)(A), when a
case under Chapter 13 is converted to a case under
another chapter, the property of the bankruptcy estate
“shall consist of property of the estate, as of the date of
filing of the petition.” However, if the debtor converts
a case “in bad faith, the property of the estate in the
converted case shall consist of the property of the estate

as of the date of conversion.” 11 U.S.C. § 348(f)(2). 2

Thus, Clark's personal injury claim, which did not accrue
until December 18, 2009, does not become part of the
converted Chapter 7 bankruptcy estate unless and until
a determination of a bad faith conversion is made by
the bankruptcy court. Although the bankruptcy trustee
has filed a motion for turnover in the bankruptcy court
seeking an order requiring Clark to “turnover” her claim
for personal injury, the bankruptcy court has not yet ruled
upon the motion and has not made a determination of

bad faith. 3  Accordingly, Clark's personal injury claim has
not become part of her bankruptcy estate, and she has

standing to pursue her claim at this time. 4

*2  For these reasons, we reverse the judgment of the
circuit court and remand this case for further proceedings.

This order shall be certified to the said circuit court.
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Footnotes
1 Health Tech and St. Clair also asserted that Clark was judicially estopped from pursuing her personal injury claim because

she failed to list this claim on her updated schedule of assets following the conversion. The circuit court did not rule upon
the issue of judicial estoppel.

2 On April 29, 2013, Clark and her husband filed an amended schedule in the bankruptcy court listing Clark's personal
injury suit as a post-Chapter 13 asset and claiming it was not the property of the Chapter 7 bankruptcy estate pursuant
to 11 U.S.C. § 348 (f) (1) (A).

3 The original motion for turnover was filed on April 18, 2013, and an amended motion for turnover was filed on September
16, 2013.

4 Since the bankruptcy court has not determined that the personal injury claim is part of the bankruptcy estate, we will not
address the issue of judicial estoppel.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Record No. 030744

SUPREME COURT OF VIRGINIA

267 Va. 369; 595 S.E.2d 271; 2004 Va. LEXIS 103

March 5, 2004, Decided

PRIOR HISTORY: [***1] FROM THE CIRCUIT
COURT OF THE CITY OF HAMPTON. Norman
Olitsky, Judge Designate.
Barkley v. Wallace, 593 S.E.2d 190, 2004 Va. LEXIS 33
(Va., 2004)

DISPOSITION: Reversed and remanded.

COUNSEL: Robert J. Haddad (Elizabeth L. Montagna;
Shuttleworth, Ruloff, Giordano & Swain, on brief), for
appellant.

Joseph M. Young (Hall, Fox and Atlee, on brief), for
appellee.

JUDGES: RESENT: All the Justices. OPINION BY
JUSTICE BARBARA MILANO KEENAN. JUSTICE
KINSER, with whom JUSTICE LACY and JUSTICE
AGEE join, concurring in part and dissenting in part.

OPINION BY: BARBARA MILANO KEENAN

OPINION

[**272] [*370] This is an appeal from a judgment
in a personal injury action in which a plaintiff allegedly
sustained injuries as a result of a motor vehicle collision.
We consider whether the circuit court erred in ruling that
evidence of the plaintiff's medical bills and expenses that
were discharged in bankruptcy was inadmissible for the
limited purpose of proving her pain and suffering caused

by the accident.

The following facts are relevant to this appeal. In
September 1994, Margaret Barkley was operating a
motor vehicle that collided with another vehicle driven by
George E. Wallace. Barkley filed a motion for judgment
against [***2] Wallace alleging that she was injured as
[*371] the result of Wallace's negligence in making "an
unsafe lane change from the center lane into the
right-hand lane of travel." 1

1 Barkley also named Wallace's employer, the
City of Hampton, as a defendant. However, the
City was later dismissed from the action without
prejudice by an order of nonsuit.

After filing her motion for judgment, Barkley filed a
bankruptcy petition in a United States Bankruptcy Court,
and her medical bills were discharged as a result of
proceedings in that court. Wallace filed a motion in
limine in the circuit court to preclude Barkley from
introducing evidence of her medical bills and expenses as
proof of her alleged damages. In response, Barkley asked
the circuit court to allow her to present evidence that the
total amount of her medical bills was $ 11,365.33,
because "jurors oftentimes use the total amount of
medical bills to try and determine a fair amount of 'pain
and suffering.' "

The circuit court granted Wallace's motion, [***3]
prohibiting Barkley "from presenting at trial any evidence
of the medical bills and medical expenses she incurred
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regarding her medical treatment following the accident."
The circuit court based its ruling on the sole ground that
those bills and expenses had been discharged in
bankruptcy. After this ruling, Wallace admitted liability
for the accident, and the case was set for a jury trial on
the issue of damages.

At trial, Barkley testified that she received medical
treatment, physical therapy, and chiropractic care for her
injuries. She stated that she did not obtain any medical
treatment after April 1995, because she no longer could
afford to pay her medical bills. Barkley explained that she
missed some physical therapy appointments because she
lacked transportation, had constant pain, was unable to
pay for continued treatment, and experienced
forgetfulness resulting from certain medications she was
taking.

Barkley also testified that she was unable to perform
her duties as a financial consultant and insurance agent
because of continued pain and an inability to sit or stand
for long periods of time. She stated that she still
experiences headaches and pain in her neck and shoulders
[***4] and is limited in her ability to perform ordinary
tasks, such as sewing clothes and lifting her
grandchildren.

Linda Schneider, M.D., Barkley's treating physician,
testified that from September 1994 through April 1995,
she treated Barkley for injuries caused by the accident.
Dr. Schneider stated that Barkley initially complained of
headaches, nausea, difficulty sleeping and focusing her
eyes, and pain in her neck, back, and shoulders. Dr.
Schneider [*372] diagnosed Barkley as suffering from,
among other things, spasms in her neck and lower back.
Dr. Schneider referred Barkley for physical therapy and
chiropractic care to facilitate her recovery and to ease her
back pain.

Dr. Schneider further testified that when she last
examined Barkley in April 1995, Barkley still was
experiencing intermittent stiffness and pain in her neck
and lower back, and she could not sit in one position for
longer than ten minutes at a time. Dr. Schneider stated
that at the time of this last [**273] examination, she
thought that Barkley's condition would improve within
six months.

At the conclusion of the evidence, the jury returned a
verdict in Barkley's favor, awarding her damages of $
10,000, [***5] and the circuit court entered final

judgment on the verdict. Barkley appeals.

Barkley argues that the circuit court erred in
prohibiting her from presenting to the jury the total
amount of the medical bills she incurred after the
accident. She asserts that she was entitled to introduce
this evidence to demonstrate to the jury the extent of her
medical treatment to support her claim of pain and
suffering caused by the accident.

In response, Wallace argues that the circuit court
properly excluded from evidence the total amount of
Barkley's medical expenses because, at the time of trial,
Barkley was no longer responsible for the payment of her
medical bills. Wallace contends that the total amount of
Barkley's medical expenses would not have assisted the
jury in understanding the extent of Barkley's medical
treatment. He further observes that Barkley "had every
opportunity at trial to present testimony outlining the
extent of her medical care."

In resolving this issue, we first emphasize the limited
nature of the question presented. Barkley did not seek to
have the amounts she was charged for medical services
admitted into evidence to obtain recovery of those
amounts as an element of [***6] compensatory damages.
Thus, we are not presented with and do not decide the
question whether evidence of medical bills is admissible
to recover the amount charged for such treatment when a
plaintiff has obtained a discharge of those medical bills in
bankruptcy proceedings. 2 We decide only the issue
whether the excluded evidence was admissible to prove
the extent of Barkley's medical treatment to support
non-monetary elements of her compensatory damages
claim.

2 For the same reason we do not consider
whether, for purposes of trial in a tort action,
medical bills discharged in bankruptcy are
"incurred" by a plaintiff.

[*373] Generally, a litigant is entitled to introduce
all competent, material, and relevant evidence that tends
to prove or disprove any material issue in the case, unless
that evidence violates a specific rule of admissibility.
Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va.
161, 166, 458 S.E.2d 462, 465 (1995); Barnette v.
Dickens, 205 Va. 12, 15, 135 S.E.2d 109, 112 (1964)
[***7] . Every fact that tends to establish the probability
or improbability of a fact at issue is relevant. Velocity
Express Mid-Atlantic, Inc. v. Hugen, 266 Va. 188, 205,
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585 S.E.2d 557, 566-67 (2003); Virginia Elec. & Power
Co. v. Dungee, 258 Va. 235, 260, 520 S.E.2d 164, 179
(1999); Wood v. Bass Pro Shops, Inc., 250 Va. 297, 303,
462 S.E.2d 101, 104, 12 Va. Law Rep. 276 (1995).
Therefore, evidence is relevant if "it tends to establish a
party's claim or defense or adds force and strength to
other evidence bearing upon an issue in the case."
Breeden v. Roberts, 258 Va. 411, 416, 518 S.E.2d 834,
837 (1999); accord McNeir v. Greer-Hale Chinchilla
Ranch, 194 Va. 623, 628, 74 S.E.2d 165, 169 (1953).

We have not previously addressed the exclusion of
medical bills offered only to prove non-monetary
elements of a compensatory damages claim, such as pain
and suffering, when those bills have been discharged in
bankruptcy. However, in a different context not involving
a bankruptcy discharge, we considered the admissibility
of medical bills offered for the limited purpose of
establishing pain and suffering as [***8] an element of
damages.

In that decision, Parker v. Elco Elevator
Corporation, 250 Va. 278, 462 S.E.2d 98, 12 Va. Law
Rep. 287 (1995), a plaintiff failed to comply with an
agreed discovery deadline requiring him to specify all
monetary damages he claimed from an injury allegedly
sustained as a result of the defendant's negligence.
Because of this discovery violation, the circuit court
prohibited admission of the plaintiff's medical bills
despite his request that they be received for the limited
purposes of showing that he received medical treatment
for his injuries and to support his claim of pain and
suffering. We held that the circuit court erred in
excluding evidence of the medical bills for [**274]
those limited purposes. Id. at 280, 462 S.E.2d at 100.

Like the medical bills in Parker, the medical bills
before us were relevant because they tended to establish
the probability of Barkley's claim that she experienced
pain and suffering as a result of the accident. Evidence of
the medical bills also was relevant to establish the
inconvenience that Barkley experienced because of
Wallace's negligence.

[*374] These subjects were directly [***9] related
to the central issue before the jury, the extent of Barkley's
damages. Moreover, the fact that the bills had been
discharged in bankruptcy was irrelevant to the question
whether Barkley experienced pain, suffering, and
inconvenience as a result of the accident. Thus, the circuit
court erred in excluding the medical bills on the ground

of Barkley's prior bankruptcy.

We therefore must decide whether the exclusion of
this relevant evidence was reversible error. 3 In a civil
case, the erroneous exclusion of evidence is reversible
error when the record fails to show plainly that the
excluded evidence could not have affected the verdict.
Pace v. Richmond, 231 Va. 216, 226, 343 S.E.2d 59, 65
(1986); see Code § 8.01-678. Thus, we consider the
potential effect of the excluded evidence in light of all the
evidence that was presented to the jury.

3 We note that the nature of the proof that
Barkley sought to have admitted was made clear
to the circuit court in a pretrial motion. Thus, no
additional proffer of that excluded evidence was
required to preserve her claim of reversible error.
See Holles v. Sunrise Terrace, Inc., 257 Va. 131,
135, 509 S.E.2d 494, 497 (1999).

[***10] We observe that both Barkley and Dr.
Schneider testified regarding the pain Barkley
experienced. Nevertheless, we think that the jury could
have viewed the evidence of the medical bills as
persuasive and objective corroboration of the subjective
descriptions of pain related by Barkley in her own
testimony.

The jury also could have viewed evidence of the bills
as objective corroboration of Dr. Schneider's testimony,
which necessarily relied in part on Barkley's subjective
complaints of pain. As Dr. Schneider explained during
her testimony, complaints of pain and tenderness are
"subjective" in nature. Therefore, we conclude that the
record fails to show plainly that the evidence of Barkley's
medical bills was merely cumulative in nature such that
its exclusion could not have affected the verdict. See
Code § 8.01-678; May v. Caruso, 264 Va. 358, 363, 568
S.E.2d 690, 693 (2002). Accordingly, we hold that the
circuit court's exclusion of this evidence for the limited
purposes sought by Barkley was reversible error.

For these reasons, we will reverse the circuit court's
judgment and remand the case for a new trial.

Reversed and [***11] remanded.

[*375] JUSTICE KINSER, with whom JUSTICE
LACY and JUSTICE AGEE join, concurring in part and
dissenting in part.
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CONCUR BY: KINSER (In Part)

DISSENT BY: KINSER (In Part)

DISSENT

I agree with the majority opinion except with regard
to its disposition of the question whether the trial court's
exclusion of the evidence of the plaintiff's medical bills
was harmless error. Considering the form of the evidence
and the limited purpose for which it was offered, I
conclude that the evidence in question was merely
cumulative in nature and its exclusion could not have
affected the verdict. See May v. Caruso, 264 Va. 358,
363, 568 S.E.2d 690, 693 (2002).

It is important to emphasize that the plaintiff assigns
error to the trial court's refusal to allow her to present to
the jury the total amount of her medical bills. In other
words, she is not asserting on appeal that she should have
been allowed to introduce the actual bills for the purpose
of proving pain and suffering. * This distinction is
important because a single figure representing the total
amount of an individual's [***12] medical bills does not
demonstrate the number of times the person received
treatment or the nature of the treatment. In some
instances, one noninvasive diagnostic test can cost as
much as [**275] many visits to a physical therapist or
chiropractor.

* At trial, the plaintiff moved the circuit court to
allow her to submit her medical bills in "summary form"
and to tell the jury the total amount of the bills.

As the majority notes, the plaintiff's treating
physician, Linda Schneider, M.D., testified about her
findings when she first examined the plaintiff on
September 26, 1994. Dr. Schneider also stated that she
referred the plaintiff for physical therapy treatments in
order to speed up the recovery and later for a chiropractic
evaluation because the plaintiff continued to experience

significant symptoms. Dr. Schneider, however, still
treated the plaintiff while she underwent the physical
therapy and did so until April 1995. Based on a
stipulation by the parties that the plaintiff missed 17 out
of 41 scheduled physical therapy appointments, it is
apparent that she underwent at least 24 treatments by a
physical therapist.

Considering this testimony along with the plaintiff's
complaints [***13] about her continued pain and
inability to perform her duties at work and at home, I
conclude that evidence showing the total amount of the
plaintiff's medical bills would not have corroborated the
plaintiff's subjective complaints of pain or Dr.
Schneider's testimony. This is so because that dollar and
cents figure did not reveal the kind or duration of
treatment the plaintiff received. For example, if the total
amount of the medical bills was comprised primarily of
the charges [*376] incurred when she was examined in a
hospital emergency room and underwent x-rays on the
day of the accident, then that figure would not have
corroborated the plaintiff's testimony that she suffered
pain for many months. However, if the figure represented
many visits to Dr. Schneider, the physical therapist, and
the chiropractor, and also included charges for pain
medications, then the total amount of the medical bills
would have been objective corroboration of the plaintiff's
complaints of pain, suffering, and inconvenience.

Without any itemization and explanation of the
individual charges included in the total amount of the
plaintiff's medical bills, I conclude that the numerical
figure which the [***14] plaintiff sought to introduce
would not have assisted the jury in resolving any disputed
issue in this case. See May, 264 Va. at 363, 568 S.E.2d at
693. Its exclusion by the trial court could not have
possibly affected the jury's verdict and was therefore
harmless error. For that reason, I respectfully concur in
part and dissent in part and would affirm the judgment of
the circuit court.
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Circuit Court of Virginia,
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Sheryl H. DODD
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Tammy N. LANG.
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|

June 29, 2006.

Attorneys and Law Firms

Peter A. Katt, Law Offices of Crandall & Katt, Roanoke,
Virginia.

John L. Cooley, Wooten & Hart, P.L.C., Roanoke,
Virginia.

Opinion

APGAR, Chief J.

*1  Dear Counsel:
This matter is before the Court on the parties' cross-
motions in limine. For the following reasons, the plaintiff's
motion is granted, and the defendant's motion is denied.

FACTS

On August 22, 2000, Sheryl Dodd, with her husband
Eric riding in the passenger seat, were involved in an
automobile collision with Tammy Lang in the City of
Roanoke. Over the next few months, the Dodds each
sought medical attention and incurred medical expenses.
In July 2002, the Dodds brought separate motions
for judgment against Lang alleging various theories of
negligence in the operation of her vehicle.

Both cases are set for a consolidated trial on July 13 and
14, 2006. Sheryl Dodd has brought a motion in limine
requesting this Court to allow her to introduce her medical
bills at trial to establish both the monetary amounts
and the non-monetary damages of pain, suffering, and
inconvenience, despite being discharged in bankruptcy

under Chapter 7. 1  She seeks to introduce a total of

$7,421.50 in medical bills. 2

Dodd contends that the bills are admissible for their
monetary values under the collateral source rule and
that Lang should be prevented from mentioning the
bankruptcy to the jury because it would prejudice her
case. But even if the bills are not fully admissible under
the collateral source rule, Dodd argues, they should be
admissible to the extent that she executed an assignment of
benefits to one creditor before the discharge, and because
of statutory liens that attach to any recovery pursuant to
Va.Code §§ 8.01-66.2 to 66.12 (2006).

Lang objects, arguing that because the health care
providers may not be paid by operation of law, the
plaintiff may not recover those amounts from the
defendant. Lang further argues that reliance on the
collateral source rule is misplaced because Dodd never
received collateral payments, her debts were discharged,
and she is no longer personally liable on the debts.

ANALYSIS

I. The Bankruptcy Estate and Effects of the Discharge
In March 2003, two and a half years after their collision
with Lang, the Dodds filed a joint voluntary bankruptcy
petition in the U .S. District Court for the Western District
of Virginia seeking relief from their creditors pursuant
to Chapter 7 of the Bankruptcy Code. One effect of the
voluntary petition, of course, was to liquidate the Dodds'
nonexempt prepetition property into an estate to pay the

claims of creditors according to federal bankruptcy law. 3

In their petition, the Dodds claimed numerous exemptions
to the bankruptcy estate pursuant to 11 U.S.C. § 522.

These exemptions arise under Virginia law. 4  Among the
claimed exemptions, the Dodds declared their personal
injury claims against Lang as exempt pursuant to Va.Code
§§ 34-4 and 34-28.1.

Code § 34-4 is a general homestead exemption, which
exempts up to $5,000.00 in assets from inclusion in the
bankruptcy estate. Code § 34-28.1 specifically exempts “all
causes of action for personal injuries ... and the proceeds
from court award or settlement ... from creditor process
against the injured person.” Neither the creditors, nor

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I45ac106226d711db8ac4e022126eafc3&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Search)
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the bankruptcy trustee, objected to the exemption of the
personal injury claim from the estate, thus making this

claim exempt. 5

*2  However, the personal injury claim exemption has
a qualification. Though the claim may survive the
discharge, so do certain statutory liens on any award
or settlement pursuant to Code § 8.01-66.2, so long as
they are perfected before the filing of the bankruptcy

petition. 6  These include properly perfected liens of up
to: (1.) $2,000.00 for hospital services; (2.) $500.00 for
physician and physical therapy services; and (3.) $200.00

for ambulance services, among others. 7

Pursuant to Code § 8.01-66.5, perfection of these liens
only requires (1.) the service of written notice on the
debtor or the debtor's attorney, (2.) listing the names of
both the debtor and creditor. In this case, five creditors
served written notice on the Dodds or their attorney prior
to the filing of the bankruptcy petition with the proper
names listed, and thus perfected their claims as required

by Code § 8.01-66.5. 8  These statutory liens survived the
bankruptcy discharge pursuant to 11 U.S.C. § 545 and
remain outstanding pending the resolution of the Dodds'
claims in this case.

Additionally, Sheryl Dodd executed an assignment of
benefits on one of the debts she owed to Lewis-Gale
Medical Center in the amount of $1,702.00. This too,
survived the bankruptcy discharge. The U.S. District
Court for the Western District of Virginia in In re

Musser, 9  presented with a virtually identical situation
and interpreting Va.Code § 8.01-26, which is at issue
here, determined that the assignment of the proceeds
of a personal injury award, which are uncertain and
contingent, survives a bankruptcy discharge, even though
§ 8.01-26 prohibits the assignment of personal injury

causes of action. 10

In this case, Sheryl Dodd has executed a valid equitable
assignment to Lewis-Gale of $1,702.00 on any recovery
she may obtain in this litigation, not an assignment of
her personal injury cause of action, prohibited by Code
§ 8.01-26. The defendant attempts to distinguish Sheryl
Dodd's equitable assignment in this case from the one in
In re Musser. However, they are in fact nearly identical
and no compelling reason has been suggested why this
Court should depart from the federal court's rationale

concerning Code § 8.01-26. The assignment survives the
bankruptcy and is in effect.

Therefore, regardless of the Dodds' bankruptcy discharge,
several of the creditors maintain a statutory lien or
equitable assignment on any jury award or settlement
proceeds in this case. With that said, the question
remains, to what extent should the plaintiffs be allowed to
introduce the medical bills in evidence?

II. Admissibility of the Medical Bills
Generally, injured plaintiffs, assuming liability is proven,
are “entitled to recover all such damages as are the natural
and proximate results of the wrongful act complained

of,” 11  so as to be put as close to the position they were
in before the injury. In this case, Dodd seeks to introduce
her medical bills, or a summary thereof, to recover the
monetary amounts as well as the non-monetary damages
of pain, anguish, and inconvenience.

*3  Litigants are generally “entitled to introduce all
competent, material, and relevant evidence that tends to
prove or disprove any material issue in the case, unless

that evidence violates a specific rule of admissibility.” 12

Here, the underlying question is whether Dodd maintains
a substantive right to compensation on the medical bills,
despite being discharged in bankruptcy, so as to be a
“material issue in the case” permitting the introduction of
such evidence.

A. Admissibility of the Medical Bills to Establish Non-
Monetary Damages

As an initial matter, it must be noted that the
Supreme Court of Virginia, in Barkley v. Wallace,
has specifically determined that medical bills may be
introduced in evidence, despite being discharged in
bankruptcy, where they are offered to establish that
the proponent experienced the non-monetary elements
of pain, suffering, and inconvenience as a result of the
accident. Therefore, the bills, or a summary thereof, are
admissible at least for those purposes. The Barkley Court,
however, expressly declined to decide the specific question
at issue here, whether the medical bills are admissible to
collect their specific amounts as damages when they have

been discharged in bankruptcy. 13
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B. Admissibility of the Bills for their Monetary Values
The collateral source rule states, “compensation or
indemnity received by a tort victim from a source
collateral to the tortfeasor may not be applied as a credit

against the quantum of damages the tortfeasor owes.” 14

The Supreme Court of Virginia has said, “[a] person who
is negligent and injures another owes to the latter full
compensation for the injury inflicted, ... and payment for
such injury from a collateral source in no way relieves the

wrongdoer of the obligation.” 15

Early on, the collateral source rule was most often
asserted in cases where the collateral compensation was

insurance. 16  But, as the Supreme Court of Virginia
has noted, “[l]ater cases have applied the rule to social
security benefits, public and private pension payments,
unemployment and workers' compensation benefits,
vacation and sick leave allowances, and other payments
made by employers to injured employees, both contractual

and gratuitous.” 17  The Court has also said of the
underlying rationale that:

The collateral source rule is designed to strike a balance
between two competing principles of tort law: (1) a
plaintiff is entitled to compensation sufficient to make
him whole, but no more; and (2) a defendant is liable for
all damages that proximately result from his wrong. A
plaintiff who receives a double recovery for a single tort
enjoys a windfall; a defendant who escapes, in whole or
in part, liability for his own wrong enjoys a windfall.
Because the law must sanction one windfall and deny
the other, it favors the victim of the wrong rather than

the wrongdoer. 18

This specific question-whether a bankruptcy discharge
is within the scope of the collateral source rule-is a

matter of first impression in this Circuit. 19  Two other
Circuits in Virginia have held that the collateral source
rule does not and should not apply to debts discharged

in bankruptcy. 20  Specifically, those courts opined that:
(1.) a bankruptcy discharges debt by the plaintiff's
own act; (2.) the application of the collateral source
rule to bankruptcy situations would encourage more
bankruptcies; and (3.) the collateral source rule speaks of
payment from a collateral source, whereas a bankruptcy

is merely a discharge. 21  Lang urges this Court to adopt
that logic.

*4  Relying on an illuminating consideration that Judge
Robert P. Doherty of this Circuit made regarding the
collateral source rule in an analogous case-that it “is not
just a string of fact specific legal words, and neither does
it contain a black letter rule that must be followed by
rote[,] ... it is the embodiment of a concept”-this Court
finds that a bankruptcy discharge is within the scope of

the rule for the following reasons. 22

First, a bankruptcy may discharge debt by the plaintiff's
own act, but that is no different than the plaintiff
affirmatively seeking a gratuity from an employer, family
member, or third party, or from seeking government
benefits, to offset damages resulting from a tort. All of
these situations might be initiated by the plaintiff, and in
the case of public benefits might be out of the public purse,
but nonetheless have been held to fall within the scope of

the collateral source rule. 23

Second, though a bankruptcy is not, by definition, a
“collateral source,” since there is no collateral payment,
the clear underlying purpose or reason for the rule is
that “[b]ecause the law must sanction one windfall and
deny the other, it favors the victim of the wrong rather

than the wrongdoer.” 24  Employing this rationale, a
conclusion that the collateral source rule does not apply in
a bankruptcy situation actually undermines the purpose of
the well-established rule, by rewarding the tortfeasor with
a windfall.

Third, the general rule regarding damages and the
reason for the collateral source rule, both previously
mentioned, support the inclusion of a bankruptcy.
Practically speaking, there are situations, such as here,
where an injured party, otherwise solvent before the tort,
becomes insolvent because of the medical bills and other
damages. The injured party is wholly unable to foresee the
medical bills and other associated debts to make a proper
financial plan. In that circumstance, there may be only one
option-filing for bankruptcy.

A tortfeasor should not receive a windfall at the expense
of the creditors and the victim of the tort, especially when
the bankruptcy might itself have been thrust into being by
the tortfeasor. A bankruptcy leaves the injured party with
a financial stigma and ruined credit. Notably, consumer
credit reporting agencies may include the discharge on the
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bankrupt's credit report for a period of ten years after the

order for relief is entered. 25

Fourth, it is questionable whether the inclusion of
bankruptcy within the collateral source rule would
actually encourage more bankruptcies. This notion
seems as remote as the suggestion that not including
bankruptcies within the scope of the collateral source rule
would encourage more torts.

Moreover, the same argument applies in the case of
government benefits, long held to be within the collateral
source rule. This argument asserts the inclusion of
government benefits within the scope of the collateral
source rule encourages more applications for government
benefits. Even if true, legal options provided by a
legislature or by a third party as a gratuity to the injured
“should not be applied as a credit against the quantum of

damages the tortfeasor owes.” 26

*5  The tortfeasor should not obtain a windfall from his
or her wrongful act. If it were otherwise, this Court would
implicitly endorse the tortious conduct and undermine the
general rule that “[t]he plaintiff is entitled to recover all
such damages as are the natural and proximate results

of the wrongful act complained of.” 27  Of course, this all
assumes that the tortfeasor is found liable for the injury.

This should not mean, however, that the injured plaintiff
should receive a grand windfall, violating the proviso
of the general rule regarding personal injury damages-
only enough to fairly compensate, and no more, absent
an exception. Because this Court finds that, as a matter
of substantive tort law, the collateral source rule should
include debts discharged in bankruptcy, and also because
damages ought to be only compensatory absent a right to
another remedy, any amounts awarded by a jury above
and beyond the statutory liens and assignment of benefits,
should be transferred to the health care providers by the
plaintiff.

There is no prohibition against an individual, who has had
debts discharged in bankruptcy, paying the debt if he or
she wants to do so. Though the debt is legally discharged,
and the bankrupt is no longer legally obligated, he or
she may still feel morally obligated and compelled to
repay the debt. As such, it seems prudent-so as not to
unjustly enrich a plaintiff-to place a duty on the plaintiff,
or counsel, to forward those amounts above and beyond
the statutory liens and assignment of benefits, to the health
care providers in pro rata shares. Courts have long had
the power to impose a constructive trust “where [property]
has been acquired by a fraud or improper means, but also

where it has been fairly and properly acquired.” 28

To accomplish this, the Court will allow the medical bills
to be introduced in evidence, so long as they are otherwise
competent, for both purposes, and will supply the jury
with a special verdict form requiring the jury to make
separate findings as to the special damages, as well as the
general damages. As the mention of bankruptcy could
severely prejudice the plaintiff's case, the defendant is
prohibited from injecting that into evidence. It should also
be noted that this opinion does not in any way relieve the
plaintiffs of their obligations under Code § 8.01-413.01.

If Mr. Katt would please prepare an order incorporating
this letter opinion, duly endorsed, preserving any
objections, and forward it to the Court for entry, it would
be appreciated.

Very truly yours,

Jonathan M. Apgar Chief Judge

All Citations

Not Reported in S.E.2d, 71 Va. Cir. 235, 2006 WL
2257160

Footnotes
1 See 11 U.S.C. §§ 101-784 (2006).

2 Pl.'s Supp. Mot. Limine at 1. This Includes: (1.) $270.00 payable to RMH Emergency Services; (2.) $668.75 payable to
Carllion Roanoke Memorial Hospital; (3.) $241.00 payable to Radiology Associates of Roanoke; (4.) $2,840.00 payable
to Slakman Chiropractic Center; (5.) $1,702.00 payable to Lewis Gale Medical Center; (6.) $237.00 payable to Medical
Imaging Specialists; (7.) $135,00 payable to CHRV Emergency Services; (8.) $1,231.25 payable to Carilion Roanoke
Community Hospital; and (9.) $96.50 payable to Weaver, Vascik, Kleiner & Harron. Id. at Ex. 1.
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3 See 11 U.S.C. §§ 301, 545(a).

4 Congress, pursuant to 11 U.S.C. § 522(b)(1), empowered the states to substitute their own exemptions for the uniform
exemptions provided in 11 U.S.C. § 522(d). The General Assembly expressly opted out of the uniform exemptions per
Congress' Invitation in Va.Code § 34-3.1, and has provided its own exemptions to the bankruptcy estate, several of which
are implicated here.

5 The Supreme Court of the United States has held that where a creditor or trustee falls to file an objection to a claimed
exemption within the required 30-day period, the right to object is barred and the exemption stands. See Taylor v. Freeland
& Kronz, 503 U.S. 638, 643-44 (1992).

6 See 11 U.S.C. § 545(2) (requiring perfection of statutory lien to survive bankruptcy discharge); Code § 8.01-66.5
(providing requirements for perfection of statutory lien under Code § 8.01-66.2).

7 See Mains v. Hargett, 43 Va. Cir. 109, 110 (Cir. Ct. of Fairfax 1997) (“Statutory liens, unlike secured and unsecured
debts, will not be discharged in a bankruptcy unless specifically excepted by federal statute.”).

8 See Supp. to Pl.'s Mot. In Limine at 1-2. Included are statutory liens, in the claimed amount, up to the cap for each type of
service pursuant to Code § 8.01-66.2, of: (1.) Slakman Chiropractic Center for $500.00; (2.) Carilion Roanoke Memorial
Hospital for $676.28 (Pl.'s Ex, 4); (3.) Carilion Roanoke Community Hospital for $1,245.83; (4.) Emergency Services
CHRV for $200.00; and (5.) Emergency Services RMH for $200.00. The total of the statutory liens is $2,822.11, Notably,
the lienholders mentioned larger amounts in some circumstances, such as for ambulance services, but because Code §
8.01-66.2 places caps on the lien amounts, these values have been adjusted.

9 24 B.R. 913, 919, 1982 U.S. Dist. LEXIS 15805 at * *14-17 (W.D.Va. Nov. 15, 1982).

10 Va.Code § 8.01-26 provides:
Only those causes of action for damage to real or personal property ... and causes of action ex contractu are
assignable. The provision of this section shall not prohibit any injured party or his estate from making a voluntary
assignment of the proceeds or anticipated proceeds of any court award or settlement as security for new value given
in consideration of such voluntary assignment.

11 Younger v. Appalachian Power Co., 214 Va. 662, 663 (1974) (quoting Franklin Plant Farm, Inc. v. Nash, 118 Va. 98,
115 (1915)).

12 Barkley v. Wallace, 267 Va. 369, 373 (2004) (citing Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va. 161, 166
(1995); Barnette v. Dickens, 205 Va. 12, 15 (1964)).

13 Barkley, 267 Va. at 372 (“Thus, we are not presented with and do not decide the question whether evidence of medical
bills is admissible to recover the amount charged for such treatment when a plaintiff has obtained a discharge of those
medical bills in bankruptcy proceedings.”).

14 Acuar v. Letourneau, 260 Va. 180, 189 (2000) (quoting Schickling v. Aspinall, 235 Va. 472, 474 (1988)). See also
Restatement (Second) of Torts § 920A(a) (1979) (“Payments made to or benefits conferred on the injured party from
other sources are not credited against the tortfeasor's liability, although they cover all or a part of the harm for which
the tortfeasor is liable.”).

15 Acuar, 260 Va. at 189 (quoting Walthew v. Davis, Adm'r, 201 Va. 557, 563 (1960)) (Internal quotations and alterations
omitted).

16 The rule was adopted in Virginia in Baltimore & Ohio R.R. Co. v. Wightman's Adm'r, 70 Va. (29 Gratt.) 431, 446 (1877),
where the Court found that “[t]he mere fact that the family of the deceased received money from some other source would
not justly influence the measure of compensation to be made by the Defendant for injuries attributable to the conduct
of its employees and agents .” Notably, British common law specifically allowed a tortfeasor to reduce the quantum of
damages by the injured's insurance payments. The Supreme Court of Virginia, in Wightman's Adm'r, harmonized Virginia

law with the rest of the states, at least at the end of the 19 th  Century, by adopting the collateral source rule, and rejecting
the British rule. Id.

17 Schickling, 235 Va. at 474 (citing 22 Am.Jur.2d Damages §§ 566-87 (1988)).

18 Acuar, 260 Va. at 193 (quoting Schickling, 235 Va. at 474-75).

19 However, the judges of this Circuit have had occasion to examine the scope of the collateral source rule in analogous
circumstances. In 1995, Judgs Roy B. Willett concluded in King v. Sowers, No. 93-1005 (City of Roanoke 1995), that a
personal injury plaintiff could not claim, as an element of damages, “money written-off in compliance with Medicaid or
with an insurance agreement,” though he did not address the impact of the collateral source rule. In 1998, Judge Robert
P. Doherty, in Hill v. Tuttle, 45 Va. Cir. 296 (City of Roanoke 1998), determined that medical charges that were written off,
forgiven, or remitted by health care providers were within the scope of the collateral source rule. Finally, in 1999, Judge
Jack B. Coulter, in Kelly v. Thomasson, 48 Va. Cir. 100 (Roanoke County 1999), after an extremely thorough analysis
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of Virginia jurisprudence, concurred with Judge Doherty's decision, finding that a personal injury plaintiff was entitled to
receive amounts written-off, pursuant to the collateral source rule.

20 Choice v. Kruse, 57 Va. Cir. 13, 14 (Chesterfield County 2001); Walker v. Long, 57 Va. Cir. 419, 420 (City of Richmond
1993).

21 Choice, 57 Va. Cir. at 14; Walker, 57 Va. Cir. at 420.

22 Tuttle, 45 Va. Cir. at 297.

23 Schickling, 235 Va. 474 (citing 22 Am.Jur.2d Damages §§ 566-87 (1988)).

24 Acuar, 260 Va. at 193 (quoting Schickling, 235 Va. at 474-75).

25 15 U.S.C. § 1681c(a)(1).

26 Acuar, 260 Va. at 189 (quoting Schickling, 235 Va. at 474).

27 Younger, 214 Va. at 663 (quoting Nash, 118 Va. at 115).

28 Leonard v. Counts, 221 Va. 582, 589 (1980).
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 Proposed Legislation

West's Annotated Code of Virginia
Title 8.01. Civil Remedies and Procedure (Refs & Annos)

Chapter 3. Actions (Refs & Annos)
Article 7.1. Lien for Hospital, Medical and Nursing Services (Refs & Annos)

VA Code Ann. § 8.01-66.2

§ 8.01-66.2. Lien against person whose negligence causes injury

Effective: July 1, 2015
Currentness

Whenever any person sustains personal injuries caused by the alleged negligence of another and receives treatment in
any hospital, public or private, or nursing home, or receives medical attention or treatment from any physician, or
receives nursing service or care from any registered nurse, or receives physical therapy treatment from any registered
physical therapist in this Commonwealth, or receives medicine from a pharmacy, or receives any emergency medical
services and transportation provided by an emergency medical services vehicle, such hospital, nursing home, physician,
nurse, physical therapist, pharmacy or emergency medical services and transportation provided by an emergency medical
services vehicle shall each have a lien for the amount of a just and reasonable charge for the service rendered, but
not exceeding $2,500 in the case of a hospital or nursing home, $750 for each physician, nurse, physical therapist, or
pharmacy, and $200 for each emergency medical services agency providing emergency medical services or emergency
medical services vehicle transportation on the claim of such injured person or of his personal representative against the
person, firm, or corporation whose negligence is alleged to have caused such injuries.

Credits
Acts 1979, c. 722; Acts 1981, c. 313; Acts 1988, c. 505; Acts 1988, c. 544; Acts 1995, c. 470; Acts 1995, c. 550; Acts 1995,
c. 669; Acts 2003, c. 455; Acts 2003, c. 525. Acts 2010, c. 343; Acts 2015, c. 502; Acts 2015, c. 503.

Notes of Decisions (4)

VA Code Ann. § 8.01-66.2, VA ST § 8.01-66.2
The statutes and Constitution are current through the End of 2016 Reg. Sess. and includes 2017 Reg. Sess. c. 1.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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In re Musser, 24 B.R. 913 (1982)
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 Disagreed With by A. Unruh Chiropractic Clinic v. De Smet Ins. Co. of

South Dakota, S.D., May 5, 2010

24 B.R. 913
United States District Court,

W.D. Virginia,
Roanoke Division.

.

In re Cecil Monroe MUSSER, II,
Teresa Perdue Musser, Debtors.

COMMUNITY HOSPITAL OF ROANOKE
VALLEY, INC., Plaintiff/Appellant,

v.
Cecil Monroe MUSSER, II,

et al., Defendants/Appellees.
In re Romeo Calulot BAYLON, Debtor.

ROANOKE MEMORIAL HOSPITAL
ASSOCIATION, t/a Roanoke Memorial

Hospitals, Plaintiff/Appellant,
v.

Romeo Calulot BAYLON
and

Michael J. Aheron, Esq.,
Trustee, Defendants/Appellees.

Bankruptcy Nos. 7–81–01090, 7–81–01252.
|

Civ. A. Nos. 82–0228, 82–0219.
|

Adv. Nos. 7–81–0422, 7–81–0502.
|

Nov. 15, 1982.

Appeals were taken from orders of the United States
Bankruptcy Court, 21 B.R. 54 and 21 B.R. 446, holding
that various assignments to hospitals were ineffective.
The District Court, Turk, Chief Judge, held that: (1)
state statutory prohibition against assignments of causes
of action for personal injuries does not proscribe a
hospital from obtaining an equitable assignment of sums
to be recovered by an individual from a tort-feasor
to extent of value of services provided by hospital in
treatment of individual's personal injuries; (2) evidence
was sufficient to support finding that debtor was misled
by hospital employee's innocent misrepresentations that
documents in which debtor assigned his cause of action for

personal injury related to medical records authorizations,
thereby supporting conclusion that his assignment was
invalid on equitable grounds of mutual mistake; and
(3) where bankruptcy court did not rule on whether
debtor's assignments were validly executed, remand was
appropriate for additional consideration.

Ordered accordingly.

West Headnotes (14)

[1] Bankruptcy
Claim of Exemption or Lien Avoidance

Debtors were entitled to have property
scheduled in homestead deeds exempted from
estate, despite fact that they did not properly
itemize their exemptions in their petition,
because their petition incorporated their
homestead deeds by reference.
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[2] Bankruptcy
Waiver or Loss of Exemption
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of Bankruptcy Code providing that a
debtor's waiver of exemptions in favor of an
unsecured creditor is ineffective. Bankr.Code,
11 U.S.C.A. § 522(e).
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[3] Bankruptcy
Omissions;  Inaccuracies
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debtors involving hospital bill was
not nondischargeable under section of
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not mention pending accident case against
tort-feasor whose negligence caused accident
resulting in debtors' injuries, because at that
time, debtors had only a mere possibility
that they might recover damages for personal
injuries, so that failure to disclose claims
did not render the application materially
false. Bankr.Code, 11 U.S.C.A. § 523(a)(2)(B);
Public Health Service Act, § 600 et seq., 42
U.S.C.A. § 291 et seq.
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[4] Bankruptcy
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there is no discharge from any debt for, inter
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extinguished and assignee acquires a right to
such performance.
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Assignments
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as money to be acquired in future, operates
as an equitable assignment; consequently, an
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in right assigned when such is subsequently
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property is acquired by equitable assignor.
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which provided them with medical care
proceeds of any settlement or insurance
benefits resulting from their personal injury
claims to extent of value of medical care
provided to them by hospitals, their rights
to recover settlements or insurance proceeds
for personal injuries were uncertain and
contingent, agreements executed by debtors
operated as equitable assignments rather than
legal assignments.

8 Cases that cite this headnote

[10] Assignments
Injuries to Person

Under Virginia law, statute prohibiting
assignment of a cause of action of personal
injuries does not proscribe an equitable
assignment of proceeds to be recovered on
cause of action for personal injuries. Va.Code
1950, § 8.01–26.
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[11] Assignments
Injuries to Person

State statutory prohibition against
assignments of causes of action for personal
injuries does not proscribe a hospital from
obtaining an equitable assignment of sums to
be recovered by an individual from a tort-
feasor to extent of value of services provided
by hospital in treatment of individual's
personal injuries. Va.Code 1950, § 8.01–26.
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[12] Fraud
Knowledge of Defendant

Under Virginia law, relief may be granted for
false representation whether it was knowingly
or innocently made.

1 Cases that cite this headnote

[13] Assignments
Weight and Sufficiency

Evidence was sufficient to support finding
that debtor was misled by hospital employee's
innocent misrepresentations that documents,
in which debtor assigned his cause of
action for personal injury to hospital to
extent of value for services provided by
hospital in his treatment, related to medical
records authorizations, thereby supporting
conclusion that his assignment was invalid on
equitable grounds of mutual mistake.

Cases that cite this headnote

[14] Bankruptcy
Remand

Where bankruptcy court did not rule on
whether debtors' assignments of their causes
of action for personal injury to extent of
value of services provided by hospital in their
treatment were validly executed, remand was
appropriate for additional consideration.
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*915  Frank N. Perkinson, Jr., Roanoke, Va., for
Community Hosp.

Dudley F. Woody, Roanoke, Va., for Roanoke Mem.
Hosp. Ass'n.

Michael J. Aheron, trustee, Roanoke, Va.

F. Jack Ward, Roanoke, Va., for Cecil and Teresa Musser.

Ross C. Hart, Roanoke, Va., for Baylon.

MEMORANDUM OPINION

TURK, Chief Judge.

Community Hospital of Roanoke Valley, Inc.
(“Community Hospital”) and Roanoke Memorial
Hospital Association, t/a Roanoke Memorial Hospitals
(“Roanoke Hospital”), appeal from Orders of the
bankruptcy court, entered March 1, 1982, holding
inter alia, that various assignments to the hospitals
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were ineffective. The court finds that the bankruptcy
court erred in holding that the assignments were void
ab initio under Virginia law. The Order entered in
Adversary Proceeding No. 7–81–0422, 21 B.R. 446, is,
accordingly, vacated and the case remanded for additional
consideration. However, the Order entered in Adversary
Proceeding No. 7–81–0502, 21 B.R. 54, is affirmed on the
grounds that the assignments executed by Romeo Calulot
Baylon were not valid assignments.

FINDINGS OF FACT

Community Hospital of Roanoke Valley, Inc. v. Musser
Cecil Monroe Musser, II and his wife Teresa Perdue
Musser were involved in a serious automobile accident
on December 21, 1980. They were both admitted to
Community Hospital for treatment of their injuries. The
hospital learned that their injuries were due to an accident
caused by John Stratton and that Stratton's liability
carrier was Nationwide Insurance Company. The Mussers
had no medical insurance.

A day or two after the accident, Mrs. Musser signed
an “Assignment of Insurance Benefits and Release of

Information” form 1  for herself and one on behalf of her
husband. Mr. Musser signed the same form for himself on
March 22, 1982.

Although Mrs. Musser was discharged from the hospital
on February 21, 1981, she was re-admitted on May 4,
1981, due to complications from the accident, at which
time Mr. Musser signed the same agreement for his wife
and applied for free care under the Hill-Burton Act, 42
U.S.C. §§ 291 et seq. He told hospital personnel that
he had no funds to pay for his wife's hospitalization
and did not mention that he and his wife had pending
personal injury claims against Stratton. The Hill-Burton
application contained a pledge by the applicant (Mr.
Musser) to seek assistance from other sources for payment
of the hospital bill and to “assign, or pay, to the hospital”
any amounts received from other sources.

The Mussers settled with Nationwide Insurance Company
sometime during the period of Mrs. Musser's second
hospitalization. They received a check for $22,000 for
both their claims after the deduction of attorney's fees
and costs. When they settled, Mrs. Musser knew that her
husband had applied for free care under the Hill-Burton

*916  Act. But even though Mrs. Musser remained in the
hospital for about a week after they received the check, the
Mussers did not inform the hospital of the settlement.

The balance of the Mussers' three accounts with
Community Hospital totaled approximately $22,000. On
advice of counsel, the Mussers did not pay the hospital for
its services.

The Mussers filed a Chapter 7 joint petition in bankruptcy
on September 4, 1981. They also filed a homestead deed
in which some of the items claimed as exempt had been
purchased with the proceeds of their personal injury
recovery.

On October 30, 1981, Community Hospital filed an
adversary proceeding to (1) determine the dischargeability
of its debts under 11 U.S.C. § 523(a)(2); (2) interpret
the written agreements signed by the Mussers; and (3)
have the homestead deeds declared ineffective as to its
debts because the Mussers had signed written waivers of
homestead.

The bankruptcy court held a hearing on the complaint on
January 11, 1982. On March 1, 1982, that court issued
a Memorandum Opinion and Order holding that (1) the
alleged assignments were void because a personal injury
claim is a nonassignable interest, (2) the hospital's claimed
waiver of homestead was unenforceable to the extent that
the hospital's claim for amounts due was not a secured
claim under Va.Code § 8.01–66.2 (1982 Cum.Supp.), and
(3) the debt to the hospital was dischargeable.

Community Hospital filed a notice of appeal on March 9,
1982.

Roanoke Hospital Association v. Baylon
On April 25, 1981, Romeo Calulot Baylon was seriously
injured when he was struck by an automobile. He was
admitted to Roanoke Hospital for treatment.

On May 29, 1981, Baylon signed an “Assignment of

Settlement” form 2  and on June 4, 1981, he signed an

“Assignment of Insurance Benefits” form. 3  Baylon, a
native of the Philippines who spoke English haltingly
and had been in this country only two months before
the accident, testified that he was told by the hospital's
financial counselor that the first form merely authorized
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his medical bills to be mailed to his attorney, and that he
believed this explanation. Baylon also testified that he did
not remember signing the second form, although it was
stipulated that he did sign the document. But the hospital's
financial counselor testified that she had explained the
purposes of the forms to him, and that he read and signed
the forms without asking any questions. In addition, the
financial counselor testified that she did not know that
English was not Baylon's native language.

Baylon's personal injury claim was ultimately settled with
an insurance carrier for $25,000. His total hospital bill is
$24,965.48, all of which remains unpaid.

On October 13, 1981, Baylon filed a Chapter 7 petition
in bankruptcy. On December 9, 1981, Roanoke Hospital
filed an adversary proceeding to determine (1) the
hospital's rights to the proceeds of the personal injury
settlement entered into by Baylon prior to his bankruptcy,
and (2) the validity of a homestead exemption filed by
Baylon.

*917  The bankruptcy court held a hearing on the
complaint on January 4, 1982. On March 1, 1982, that
court issued a Memorandum Opinion and Order holding
that (1) the alleged assignment of the personal injury
settlement was invalid because the document was executed
by Baylon under a complete misunderstanding of the facts
and because such assignments are invalid under Virginia
law, and (2) the settlement funds remaining after payment
of attorney fees and the homestead exemption constituted
an asset of the bankruptcy estate since the assignment was
avoided.

Roanoke Hospital filed a notice of appeal on March 3,
1982.

It being agreed by the parties that these bankruptcy
appeals present an identical question of law, that is,
whether the proceeds from a personal injury settlement
are assignable under Virginia law, these two appeals were
consolidated and oral arguments were heard on August
18, 1982. In addition, Community Hospital, Roanoke
Hospital, Baylon and Michael J. Aheron, Esquire, (the
Trustee in both of the bankruptcy cases), have submitted
briefs in support of their respective positions. These
appeals are now ready for disposition.

CONCLUSIONS OF LAW

Both Community Hospital and Roanoke Hospital have
appealed the bankruptcy court's decision that Virginia
law prohibits assignments of the proceeds of a personal
injury claim. In addition, Community Hospital appeals
the bankruptcy court's rulings that the hospital's waiver
of homestead was unenforceable and that the Mussers'
debt to the hospital was dischargeable. The court will first
address the issues raised only by Community Hospital
before turning to the question shared by both of these
appeals.

Waiver of Homestead

[1]  The documents signed by the Mussers contained
waivers of homestead and other exemptions. The debtors
have nevertheless filed homestead deeds and the total
value of both debtors' homestead exemptions is $9,500.
The bankruptcy court held that the hospital's claimed
waiver of exemptions was enforceable only to the extent
of $500, the amount of the hospital's statutory lien under
Va.Code § 8.01–66.2 (1982 Cum.Supp.). In so holding, the
bankruptcy court reasoned that any waiver of exemptions
properly allowed under 11 U.S.C. § 522(b) executed by a
debtor in favor of an unsecured creditor is unenforceable
pursuant to 11 U.S.C. § 522(e), and that because the
hospital's claim for amounts due was secured only to the
extent of its statutory lien amount, the hospital's waiver
of homestead was unenforceable as to the remainder of its
claim for accounts due.

Community Hospital argues that this decision should be
reversed because the debtors did not properly itemize
their exemptions in Schedule B4 of their petition. This
court does not agree. As the bankruptcy court properly
noted, the property scheduled in the homestead deeds
could be exempted from the estate, despite the improper
itemization, because their petition incorporated their
homestead deeds by reference.

[2]  Community Hospital contends further that the
Mussers' rights in the homestead property are inferior
to the hospital's because the Mussers (1) waived their
homestead exemptions, and (2) granted the hospital an
equitable lien in the proceeds of their personal injury
recovery, but instead of paying their hospital bills with
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those proceeds, purchased the property listed on their
homestead deeds with those proceeds.

Nevertheless, the plain language of 11 U.S.C. § 522(e)
makes clear that a debtor's waiver of exemptions in favor
of an unsecured creditor is ineffective. This court therefore
affirms the bankruptcy court's decision that the hospital's
waiver of homestead is ineffective to the extent that its
claim against the Mussers is an unsecured claim.

Dischargeability of Community Hospital's Claim Against
the Mussers
Community Hospital also sought to have the unsecured
portion of its claim against the Mussers declared
nondischargeable pursuant *918  to 11 U.S.C. § 523(a)

(2). 4  But the bankruptcy court denied this request on the
grounds that § 523(a)(2)(A) did not bar discharge of the
Mussers' hospital bill because there was no evidence that
the debtors had made false or fraudulent representations
to the hospital; and that § 523(a)(2)(B) did not bar
discharge of the debt because the hospital had not
established that it had relied on, or that the Mussers had
intended to deceive by means of, the financial statement
submitted as part of the Hill-Burton application.

[3]  [4]  [5]  [6]  Community Hospital now argues for
reversal of this decision of the bankruptcy court on the
grounds that the Mussers obtained free hospital care by
deliberately concealing a material fact from the hospital.
Community Hospital supports this contention by pointing
out that Mr. Musser did not mention the pending accident
case, or his alleged assignment to the hospital of the
proceeds thereof, when he applied for free care under the
Hill-Burton Act. And the hospital further asserts that Mr.
Musser's “perjury on the Hill-Burton application” was
compounded by the Mussers' failure to disclose that they
had received a personal injury settlement approximately
a week before Mrs. Musser's second release from the
hospital.

As the bankruptcy court correctly pointed out, § 523(a)(2)
(B) would not bar discharge of this debt unless the creditor
showed by clear, cogent and convincing evidence that the
debtors had obtained services by use of a materially false,
written financial statement on which the creditor relied
and which the debtor caused to be made with intent to
deceive. Applying this standard, the Mussers' debt to the
hospital is not excepted from discharge under § 523(a)

(2)(B). Mr. Musser did not know that he and his wife
would soon be receiving their settlement proceeds when
he completed the Hill-Burton application on May 4, 1982.
At that time, the Mussers had only a mere possibility that
they might recover damages for their personal injuries.
In short, the Mussers' contingent personal injury claims
were not material facts on May 4, 1982. Thus, the failure
to disclose the claims did not render the Hill-Burton
application materially false. Likewise, no intent to deceive
can reasonably be inferred from the failure to disclose the
contingent claims, particularly since there was no question
on the Hill-Burton application which asked about pending
lawsuits.

Nor was the Mussers' debt made nondischargeable under
§ 523(a)(2)(A) by the Mussers' failure to disclose that
they received a personal injury settlement approximately
a week before Mrs. Musser's second release from the
hospital. Although “silence or concealment as to a
material fact can constitute a false pretense or a false
representation as surely as an overt act,” In re Quintana, 4
B.R. 508, 510 (Bkrtcy.S.D.Fla.1980), the debtor's failure
to disclose must be the product of a fraudulant design.
In re Chambers, 10 B.R. 92 (Bkrtcy.N.D.Ga.1981). There
is no evidence that the Mussers executed the assignment
forms with the intention of not following through on their
promises. It is true that the Mussers did not inform the
hospital of the settlement of their suits. However, the
record indicates that this failure to disclose was not the
product of fraudulent design but rather that the Mussers
acted on the advice of their attorney. Accordingly, the
court concludes that the unsecured portion of the Mussers'
hospital debt is not excepted from discharge under § 523(a)
(2).

*919  Assignment of Personal Injury Proceeds

[7]  A “legal assignment” is a manifestation of intent
by the owner of a present right to make a present
transfer of the right by virtue of which the assignor's
right to performance by the obligor is extinguished and
the assignee acquires a right to such performance. See J.
Calamari & J. Perillo, The Law of Contracts § 18–3 (2d
ed. 1977) [hereinafter cited as Contracts ]; Restatement
(Second) of Contracts § 317 (1981). In other words, a legal
assignment is a transfer of a present right which divests
the assignor of all control over that which is assigned.
Accordingly, “[a] contract ... to transfer proceeds to be
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received in the future by the promisor ... is not [a legal]
assignment,” Restatement (Second) of Contracts § 330
(1981), because there is no present transfer of a present
right. See Contracts, supra at 633–34 and 659.

[8]  But while a transfer of something which does not
yet exist is not a valid legal assignment, the doctrine
of equity is different. An assignment for value of a
future right, such as money to be acquired in the future,
operates as an “equitable assignment.” “[T]he theory [is]
that although one may not effect a present transfer of
what he does not have, equity will treat the purported
assignment as a promise to assign, and will ordinarily
order specific performance of the promise after the
right comes into existence.” Contracts, supra at 659. See
also Restatement (Second) of Contracts § 330 comment
c (1981). Consequently an equitable assignment does
not pass legal title in the right assigned when such
is subsequently acquired without some new act of the
assignor. It instead vests an equitable ownership in the
property in the equitable assignee as soon as the property
is acquired by the equitable assignor. Braxton v. Bell, 92
Va. 229, 23 S.E. 289 (1895).

[9]  The documents signed by Baylon and the Mussers
provided that the debtors would assign to the hospitals
which provided them with medical care the proceeds of
any settlement or insurance benefits resulting from their
personal injury claims to the extent of the value of the
medical care provided to them by the hospitals. But
the debtors executed the assignment forms when their
rights to recover settlements or insurance proceeds for
their personal injuries were uncertain and contingent.
They had only a possibility that they would receive
personal injury damages in the future. Baylon and the
Mussers had no present rights in their personal injury
settlements which they subsequently received when they
assigned those proceeds to the hospitals. Because the
subjects of the assignments, (i.e., the possible settlement or
insurance proceeds), were future property, the agreements
executed by the debtors operated as equitable assignments
rather than legal assignments. See Richard v. National
Transportation Co., 158 Misc. 324, 285 N.Y.S. 870 (1936).
Having determined that the agreements in question
operated as equitable assignments, the court now turns to
the common issue raised by both of these appeals.

The question raised by both appellants is whether the rule
of law which proscribes assignments of personal injury

causes of action also prohibits a hospital from obtaining
an assignment of the insurance or settlement proceeds of
an individual's personal injury claim to the extent of the
value of the services provided by the hospital in treatment
of the individual's personal injuries.

The bankruptcy court held that the assignments of the
debtors' personal injury proceeds were void ab initio under
Virginia law. That court reasoned that such assignments
were contrary to Virginia law because Va.Code § 8.01–
26 (1977 Repl.Vol.) proscribes assignments of causes
of action for personal injury. The bankruptcy court
supported its decision by citing City of Richmond v.
Hanes, 203 Va. 102, 122 S.E.2d 895 (1961) and In re
Musgrove, 7 B.R. 892 (Bkrtcy.W.D.Va.1981). It also
rejected Roanoke Hospital's contention that Collins v.
Blue Cross of Virginia, 230 Va. 540, 193 S.E.2d 782 (1973),
supports its claimed right to the assignments, stating
that Collins involved contract subrogation rights which
*920  are “quite different from an assignment of a tort

claim in contravention of § 8.01–26.” Roanoke Memorial
Hospital Association v. Romeo Calulot Baylon and Michael
J. Aheron, Trustee, Memorandum Opinion at 4 (March 1,
1982).

The appellees argue that the bankruptcy court's decision
should be affirmed because personal injury causes of
action are not assignable under Virginia law. They further
contend that the distinction made by the appellants
between an assignment of a cause of action itself and
an assignment of the proceeds thereof is improper and
contrary to Virginia law. Baylon claims that the Supreme
Court of Virginia did not recognize this distinction when
it decided Hanes, supra. And the trustee asserts that the
public policy reason expressed in Allstate Insurance Co. v.
Druke, 118 Ariz. 301, 576 P.2d 489 (1978), for proscribing
assignments of personal injury claims, (to-wit: a victim of
an accident should be compensated for all of his damages),
also prohibits assignments of the proceeds thereof. The
trustee argues that “by making such an assignment, a
victim of an accident may not be fully compensated for
his damages, although all the medical bills may be paid.”
Brief of Appellee Michael J. Aheron, Trustee, at 3.

The court, however, is not persuaded that the bankruptcy
court properly interpreted the scope of Virginia's rule
against assignments of personal injury causes of action.
Although the court recognizes that Va.Code § 8.01–26

(1977 Repl.Vol.) 5  prohibits the assignment of a cause of
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action for personal injuries, there is a legally significant
distinction between an assignment of a personal injury
cause of action and an assignment of the settlement
proceeds or insurance benefits thereof. See Sperling v.
McCarthy, 142 F.Supp. 780 (S.D.N.Y.1956); Block v.
California Physicians Service, 244 Cal.App.2d 266, 53
Cal.Rptr. 51 (1966); Cassetta v. Del Frate, 116 Cal.App.
255, 2 P.2d 533 (1968); Richard v. National Transportation
Co., 158 Misc. 324, 285 N.Y.S. 870 (1936).

A leading case in which this distinction was made
is Richard v. National Transportation Co., supra. In
Richard, an individual who was injured as a result of
a tortfeasor's negligence was treated by a hospital for
his injuries. As did Baylon and the Mussers, Richard
executed a document “expressly assigning to the hospital
such amount out of his share of the proceeds of any
settlement or judgment that may result from his claim for
damages for personal injuries.” Richard, 285 N.Y.S. at
872 (emphasis in original). As in Virginia, a New York
statute expressly prohibited the assignment of a cause
of action for personal injuries. Nevertheless, the New
York court concluded that the assignment of proceeds was
valid. The court reasoned that an assignment of proceeds
was not an assignment of an existing cause of action but
instead an assignment of future property. The court also
noted that an equitable assignment of the proceeds to
be recovered on a personal injury claim did not violate
the basis of the nonassignability rule, (i.e., the prevention
of champerty and maintenance), because the equitable
assignor retained exclusive control over his lawsuit and
any settlement thereof.

[10]  Although research reveals no Virginia case directly
on point, this court is of the opinion that the Supreme
Court of Virginia would hold that Va.Code § 8.01–26 does
not proscribe an equitable assignment of the proceeds to
be recovered on a cause of action for personal injuries. The
court does not agree with Baylon's contention that City of
Richmond v. Hanes, supra, is dispositive of this issue.

There a policeman, Hanes, was
injured on duty by a negligent
tortfeasor. The City paid Hanes'
wages during his disability and
his hospital and medical bills.
After Hanes had brought an action
and settled with the tortfeasor
for $25,000, the City claimed,
by assignment or subrogation, the

right to reimbursement from the
settlement *921  fund. We denied
the City's claim on the grounds
that Hanes had not agreed to an
assignment, that Hanes was not
bound by a personnel rule of which
he was not aware that purported
to give rise to an assignment, and
that the City was not subrogated to
the extent of its payments either by
conventional or legal subrogation.

Collins v. Blue Cross of Virginia, 193 S.E.2d at 785.
And while the City contended in its assignments of error
that the trial court erred in holding “[t]hat Hanes' cause
of action against Thompson, or the proceeds from the
settlement of that cause, was not assignable,” Hanes,
122 S.E.2d at 897, the court held only “that Hanes'
claim against Thompson for his bodily injuries was not
assignable by Hanes....” Id. 122 S.E.2d at 899 (emphasis
added). Moreover, the state supreme court apparently did
not consider the theory of equitable assignment because
that court stated that “[t]here were, of course, no proceeds
to assign until the money was paid into court.” Id. 122
S.E.2d at 898. As the state court did not discuss the
issue presented by these appeals, this court does not agree
that the court in Hanes found no distinction between an
assignment of the cause of action itself and an assignment
of the proceeds thereof.

To the contrary, some of the reasoning in Collins leads this
court to believe that the Virginia court would adopt the
view expressed in Richards.

In Collins, the court upheld Blue Cross-Blue Shield's
contractual rights of subrogation of hospital and
medical payments against the proceeds resulting from
Mrs. Collins' personal injury action against a third-
party tortfeasor. The court noted “that the effect of
the subrogation provision was to impress upon any
subsequent recovery by the participant, Mrs. Collins, an
equitable lien for amounts advanced for her benefit under
the contract.” 193 S.E.2d at 785. Thus, in Virginia, an
equitable lien may apply to the proceeds of a personal
injury recovery.

More importantly, the state court pointed out that “the
common law policy against assignment of tort claims [is]
designed to prevent trafficking in litigation....” Collins,
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193 S.E.2d at 785. Accordingly, the supreme court
reasoned that by

permitting Blue Cross-Blue Shield to
be subrogated to the extent of their
payments for Mrs. Collins we do
no violence to the [nonassignability
rule because] there is no danger
of champerty and maintenance,
since Blue-Cross-Blue Shield seek
to enforce a contractual right of
subrogation against sums recovered
by a participant from a tortfeasor
only to the extent of payments made
for the participant's benefit.

Id. The state court's reasoning in Collins suggests that the
prohibition against assignments of person injury claims
does not apply to assignments of the proceeds thereof.
“In the process of determining whether a particular rule
should be applied to a specific set of facts, the reasons
underlying the rule should be examined, and when the
reasons do not support its application, the rule will not
be employed.” Criterion Insurance Co. v. Fulgham, 219
Va. 294, 299, 247 S.E.2d 404, 407 (1978). This court finds
that the reasons underlying the common law rule against
assignment of tort claims (now codified in § 8.01–26), to
wit: the prevention of champerty and maintenance, do not
supports its application in the present cases. The hospitals
seek recoveries limited to the value of services actually
supplied to the debtors. And the debtors retained complete
control over their personal injury cases. The hospitals'
rights exist only in the proceeds, not in the debtors' causes
of action. The hospitals had no right to proceed against
the third-party tortfeasors even if the debtors decided not
to pursue their tort claims.

The equitable assignments in these cases may be
analogized to an attorney's contingent fee contract.
Neither transfers any part of the cause of action. Instead,
each operates only on monies, if and when, recovered
from third parties. As the enforceability of attorneys'
contingent fee arrangements in personal injury claims is
well established, the court has difficulty understanding
*922  why equitable assignments of personal injury

proceeds should be declared unenforceable.

The court is also not persuaded by the trustee's argument
that personal injury recoveries should not be assignable
because a tort victim should be fully compensated for all

his damages. Although the court, of course, agrees that
full compensation for all damages is a desirable goal, the
court sees nothing unique about personal injury damages
which requires their not being assignable as a matter of
law. In a nonbankruptcy situation, once such damages
become liquidated, the tort victim's creditors may proceed
against those monies despite the fact that they resulted
from a cause of action for personal injuries. And this is
true even though the victim might as a result lose his
compensation for pain and suffering or diminished future
earning power. Similarly, in a bankruptcy situation,

[I]f the cause of action had been
reduced to judgment or settled prior
to the filing of the petition, the
proceeds would have constituted an
asset of the bankruptcy estate. The
debtor would suffer the loss of these
proceeds except to the extent he
could avail himself of the use of the
state exemption statutes.

In re Tignor, 21 B.R. 219, 222 (Bkrtcy.E.D.Va.1982)
(holding debtor's cause of action for personal injuries
constituted exempt property under Virginia law). Thus,
while it is unfortunate that an accident victim may not
be fully compensated for his damages although all his
medical bills are paid, the court does not view this as a
reason for allowing the victim to avoid paying his just
debts in the manner agreed upon by he and his creditor.

[11]  The court therefore holds that the prohibition
against assignments of causes of action for personal injury
does not proscribe a hospital from obtaining an equitable
assignment of the sums to be recovered by an individual
from a tortfeasor to the extent of the value of the services
provided by the hospital in treatment of the individual's

personal injuries. 6

Validity of the Assignments

Roanoke Hospital also appeals the decision of the
bankruptcy court that Baylon's execution of the
assignment forms did not create a valid assignment of
the settlement because the documents were executed by
Baylon under a complete misunderstanding of the facts.
In so holding, the bankruptcy court found as a matter
of fact that Baylon did not understand the importance
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of the alleged assignments; that he though the documents
related to medical records authorizations. That court
further found that Baylon did not fully understand the
English language, that the language in the documents was
vague, and that the hospital employee's explanation of
the documents innocently misled Baylon into believing
that the only purpose of the documents was to allow his
attorney to obtain copies of his medical records. These
findings must be accepted for purposes of this appeal
because there is evidence to support them.

Roanoke Hospital recognizes this but argues that Baylon's
“unilateral” mistake or misunderstanding is insufficient
to void the assignments. Mutually of mistake is generally
required in order to grant relief for mistake. See
13A Michie's Jurisprudence, Mistake and Accident § 8
(1978 Repl.Vol.). However, there are exceptions to the
requirement of mutuality of mistake. “Mistake on one
side, induced by fraud on the other, is grounds for equity
interposition, and the same relief is afforded where there
has been a mistake on one side accompanied by fraud or
other inequitable conduct on the other, as where there has
been a mutual mistake.” Id. at 169.

*923  [12]  Virginia law recognizes that relief may
be granted for “false representation whether it was
knowingly or innocently made.” B–W Acceptance Corp. v.
Benjamin T. Crump Co., Inc., 199 Va. 312, 315, 99 S.E.2d
606, 609 (1957).

The intent of the party making the
representation is immaterial. The
point is whether the other party was

misled. Whether the representation
is made innocently or knowingly, if
acted on, the effect is the same. In the
one case the fraud is constructive; in
the other it is actual.

Id. See also Leeds v. Mundy, 212 Va. 475, 184 S.E.2d 751
(1971).

[13]  As there is sufficient evidence to support the
bankruptcy court's finding that Baylon was misled by
the hospital employee's innocent misrepresentations, that
court's determination that the assignments were invalid
on the grounds that equity may treat Baylon's unilateral
mistake as a mutual mistake must stand.

[14]  But the bankruptcy court did not rule on whether
the Mussers' assignments to Community Hospital were
validly executed. Accordingly, that court's Order in
Adversary Proceeding No. 7–81–0422 is vacated and the
case remanded for additional consideration. The court,
however, expresses no opinion as to rights of the equitable
assignee vis-a-vis the bankruptcy trustee in the event that
the bankruptcy court finds on remand that the Mussers'
equitable assignment was validly executed and binding on
the parties. See generally, Nickles, supra, at 61–67 nn. 556–
557.

An appropriate Order will be entered this date.

All Citations

24 B.R. 913

Footnotes
1 This form provided in pertinent part as follows:

Assignment of Insurance Benefits and Release of Information:
I hereby authorize payment directly to Community Hospital of Roanoke Valley, Roanoke, Virginia, of the hospital
benefits otherwise payable to me, but not to exceed the hospital's regular charge for this period of hospitalization. I
understand I am financially responsible to the hospital for charges not covered by this assignment.
In addition, the form provided that “[t]he guarantor ... waives homestead....”

2 This form provided the following:
Assignment of Settlement
I hereby request and authorize Smeltzer, Hart & Palmer—attorneys to pay directly to ROANOKE MEMORIAL
HOSPITALS any and all benefits due me for services rendered at Roanoke Memorial Hospitals. I will be responsible
for any difference between my hospital expenses and the benefits derived from my settlement. I further agree that,
should my illness be such that it is not covered by said settlement, I will pay to Roanoke Memorial Hospitals the
value of all hospital expenses incurred by me.

3 This form provided the following:
Assignment of Insurance Benefits
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I hereby request and authorize the (insurance co.) Aetna Life & Casualty to pay directly to ROANOKE MEMORIAL
HOSPITALS any and all benefits due me under the terms of policy number and numbers ________. I will be
responsible for any difference between my hospital expense and the benefits derived from my insurance policy or
policies. I further agree that, should my illness be such that is not covered by said policy or policies, I will pay to
Roanoke Memorial Hospitals the value of all hospital expenses incurred by me.

4 § 523 Exceptions to discharge.
(a) A discharge under section 727, 1141, or 1328(b) of this title does not discharge an individual debtor from any
debt—
(2) for obtaining money, property, services, or an extension, renewal, or refinance of credit, by—
(A) false pretenses, a false representation, or actual fraud, other than a statement respecting the debtor's or an
insider's financial condition; or
(B) use of a statement in writing—
(i) that is materially false;
(ii) respecting the debtor's or an insider's financial condition;
(iii) on which the creditor to whom the debtor is liable for obtaining such money, property, services or credit reasonably
relied; and
(iv) that the debtor caused to be made or published with intent to deceive; ....

5 § 8.01–26. Assignment of causes of action.—Only those causes of action for damage to real or personal property, whether
such damage be direct or indirect, and causes of action ex contractu are assignable.

6 In so holding, the court expresses no opinion as to whether Article 9 of the Uniform Commercial Code has displaced the
equitable liens doctrine. See generally Va.Code § 8.9–203, Comment 5 (1965 Added Vol.); Nickles, Rethinking Some
U.C.C. Article 9 Problems-Subrogation; Equitable Liens; Actual Knowledge; Waiver of Security Interests; Secured Party
Liability for Conversion under Part 5, 34 Ark.L.Rev. 1, 41–71 (1980); Note, Security Agreements, Equitable Liens, and
the Uniform Commercial Code, 69 Colum.L.Rev. 1280 (1969).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Distinguished by Callery v. U.S. Life Ins. Co. in City of New York, 10th

Cir.(Utah), December 10, 2004

36 Fed.Appx. 80
This case was not selected for

publication in the Federal Reporter.
Not for Publication in West's Federal Reporter

See Fed. Rule of Appellate Procedure 32.1
generally governing citation of judicial decisions
issued on or after Jan. 1, 2007. See also Fourth

Circuit Rule 32.1 (Find CTA4 Rule 32.1)
United States Court of Appeals,

Fourth Circuit.

In re Tina L. CARPENTER, Debtor.
Wal-Mart Stores, Incorporated, Plaintiff-Appellee,

v.
Tina L. Carpenter, Defendant-Appellant.

No. 00-2348.
|

Argued May 8, 2001.
|

Decided June 3, 2002.

Chapter 7 debtor's employer, in its capacity as sponsor
and administrator of employee benefit plan, sought
determination as to its lien rights in proceeds from
settlement of debtor's third-party tort claims. The
Bankruptcy Court, Stephen C. St. John, J., 245 B.R.
39, found that it was appropriate, as matter of federal
common law, to impose equitable lien on proceeds of
debtor's recovery, and entered judgment in favor of
employer. Debtor appealed. The District Court, Smith, J.,
252 B.R. 905, affirmed. Debtor appealed. The Court of
Appeals held that employer had an enforceable equitable
lien on personal injury settlements proceeds that debtor
received post-petition.

Affirmed.

West Headnotes (1)

[1] Labor and Employment
Subrogation to or Reimbursement of

Plan or Insurer

Employer, which was the sponsor and
administrator of a health benefits plan
that was governed by Employee Retirement
Income Security Act (ERISA) and that had a
reimbursement provision, had an enforceable
equitable lien on personal injury settlement
proceeds received post-petition by Chapter 7
debtor-employee, who had received medical
benefits pursuant to the plan after she was
involved in automobile accident. Employee
Retirement Income Security Act of 1974, § 2
et seq., 29 U.S.C.A. § 1001 et seq.

7 Cases that cite this headnote

*81  Appeal from the United States District Court for
the Eastern District of Virginia, at Norfolk. Rebecca
B. Smith, District Judge. (CA-00-143, BK-98-26470-SCS,
AP-98-01290).

Attorneys and Law Firms

ARGUED: Carolyn Louise Camardo, Marcus, Santoro,
Kozak & Melvin, P.C., Portsmouth, Virginia, for
Appellant. Michael Stephen Cessna, Corporate Appellate,
Wal-Mart In-House Litigation Team, Bentonville,
Arkansas, for Appellee. ON BRIEF: Kyle L. Holifield,
Corporate Appellate, Wal-Mart In-House Litigation
Team, Bentonville, Arkansas, for Appellee.

Before MICHAEL and GREGORY, Circuit Judges,
and ALARCON, Senior Circuit Judge of the United
States Court of Appeals for the Ninth Circuit, sitting by
designation.

Affirmed by unpublished PER CURIAM opinion. Judge
MICHAEL wrote a dissenting opinion.

OPINION

PER CURIAM.

**1  The bankruptcy and district courts held that Wal-
Mart Stores, Inc., the sponsor and administrator of a
health benefits plan with a reimbursement provision, had
an equitable lien on personal injury settlement proceeds
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received by a Wal-Mart employee, Tina L. Carpenter,
after she filed for bankruptcy. We affirm.

The facts are not in dispute. On November 13, 1994,
Carpenter was seriously injured in an automobile wreck
caused by a third party. At the time of the accident,
Carpenter worked for Wal-Mart and participated in
the Wal-Mart Group Health Plan (the Plan). Wal-Mart
sponsors and administers the Plan, which is a self-funded,
self-insured health benefits plan. The Plan is governed by
the Employee Retirement Income Security Act of 1974,
29 U.S.C. § 1001, et seq. (ERISA). Although a copy of
the Plan was not introduced into evidence, the parties
stipulated as follows: “Pursuant to the terms of the plan,
in the event of the payment of benefits to a participant
due to an injury to such participant caused by acts of
a third-party, the plan retains the right of subrogation
to claims of the participant against such third-party,
and the right to reimbursements for recoveries of the
participant from such third-party.” On July 6, 1995, after
the accident, Carpenter signed a “Subrogation Rights
Notification Acknowledgment,” acknowledging that she
was aware of the Plan's subrogation and reimbursement
provision.

Carpenter's medical expenses stemming from the accident
totaled nearly $300,000, and the Plan paid her $106,935.11
in benefits. Carpenter was overwhelmed by her medical
bills, and she filed an involuntary Chapter 7 bankruptcy
petition on September 1, 1998. On October 13, 1998,
within a few weeks of her bankruptcy filing, Carpenter
*82  received $125,000 in settlement from the third

party who had caused her injuries. Shortly thereafter,
Carpenter amended her bankruptcy schedules to reflect
the settlement and to claim the proceeds as exempt
under 11 U.S.C. § 522(b)(2) and Va.Code Ann. § 34-28.1.
(Va.Code Ann. § 34-28.1 exempts the proceeds of personal
injury settlements.) On November 25, 1998, Wal-Mart
filed an adversary proceeding against Carpenter, seeking
(1) a declaratory judgment that it has an equitable lien
on the settlement proceeds under the terms of the Plan
and (2) an order requiring Carpenter to pay the settlement
proceeds to Wal-Mart.

The bankruptcy court held a short bench trial on Wal-
Mart's complaint. The court found as follows: “In
contracting for the right to reimbursement, Carpenter
evidenced an intent to charge particular property, namely
the proceeds of any subsequent recovery she would

receive, with a particular obligation, namely the obligation
to repay amounts paid out by Wal-Mart under the Plan.
Carpenter further evidenced her assent to that provision
by subsequently signing the Acknowledgment.” In re
Carpenter, 245 B.R. 39, 47 (Bankr.E.D.Va.2000). Based
on this, the bankruptcy court found that Wal-Mart has
an equitable lien on the proceeds of Carpenter's recovery.
The court, in other words, “recognized Wal-Mart's
security interest in [Carpenter's] settlement proceeds
and ... determined that nothing prevents Wal-Mart from
foreclosing on that interest.” Id. at 53. Finally, the
bankruptcy court ordered Carpenter to pay over the
settlement proceeds (less attorneys fees and costs) to Wal-
Mart. Id. The district court affirmed, see In re Carpenter,
252 B.R. 905 (E.D.Va.2000), and Carpenter appeals to us.

**2  After oral argument we placed this appeal in
abeyance pending the Supreme Court's decision in Great-
West Life & Annuity Ins. Co. v. Knudson, 534 U.S.
204, 122 S.Ct. 708, 151 L.Ed.2d 635 (2002), a case
that deals with the extent to which ERISA authorizes
a plan administrator to enforce a plan's reimbursement
provision. In Knudson the personal injury proceeds had
been paid directly into a trust, and the money therefore
was not in the hands of the ERISA plan beneficiaries.
Id. at 715. The plan brought a contract action against
the beneficiaries, seeking legal relief under the plan's
reimbursement provision. The Supreme Court held that
ERISA § 502(a)(3) did not authorize the action because
the plan was seeking legal relief. Id. at 719. The Court
indicated that if the plan administrator had been seeking
an equitable lien on particular property in the hands
of the plan beneficiaries, such a suit would sound in
equity and would be authorized by § 502(a)(3). Id. at
714-15. Knudson therefore does not affect the conclusion
of the bankruptcy and district courts that Wal-Mart has
an enforceable equitable lien on Carpenter's settlement
proceeds. We agree with the conclusion of the bankruptcy
and district courts, and we affirm on their reasoning. See
In re Carpenter, 245 B.R. 39 (Bankr.E.D.Va.2000); In re
Carpenter, 252 B.R. 905 (E.D.Va.2000).

AFFIRMED.

MICHAEL, Circuit Judge, dissenting:
**2  I respectfully dissent because I do not believe

that Wal-Mart presented sufficient evidence to allow an
equitable lien to be imposed on Carpenter's personal
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injury settlement proceeds. The Plan was not placed in
evidence, and the bankruptcy court acknowledged that
“it cannot be ascertained from the record whether the
terms of the Plan specifically call for the imposition of
an equitable lien.” *83  In re Carpenter, 245 B.R. 39, 47
(Bankr.E.D.Va.2000). Nevertheless, the bankruptcy court
found (and the district court agreed) that the existence
of the reimbursement provision, and Carpenter's signed
acknowledgment of that provision, evidence her intent to
subject the settlement proceeds to a lien. This evidence

falls short of the strict proof of intent necessary to create
a security interest giving rise to an equitable lien. See,
e.g., In re O.P.M. Leasing Services, Inc., 23 B.R. 104, 119
(Bankr.S.D.N.Y.1982).

All Citations

36 Fed.Appx. 80, 2002 WL 1162277, 28 Employee Benefits
Cas. 2043
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West's Annotated Code of Virginia
Title 38.2. Insurance (Refs & Annos)

Chapter 34. Provisions Relating to Accident and Sickness Insurance (Refs & Annos)
Article 1. General Provisions (Refs & Annos)

VA Code Ann. § 38.2-3405

§ 38.2-3405. Certain subrogation provisions and limitations upon recovery in hospital, medical,
etc., policies forbidden; limitations on disclosure of medical treatment options prohibited

Currentness

A. No insurance contract providing hospital, medical, surgical and similar or related benefits, and no subscription
contract or health services plan delivered or issued for delivery or providing for payment of benefits to or on behalf of
persons residing in or employed in this Commonwealth shall contain any provision providing for subrogation of any
person's right to recovery for personal injuries from a third person.

B. No such contract, subscription contract or health services plan shall contain any provision requiring the beneficiary
of any such contract or plan to sign any agreement to pay back to any company issuing such a contract or creating a
health services plan any benefits paid pursuant to the terms of such contract or plan from the proceeds of a recovery by
such a beneficiary from any other source; provided, that this provision shall not prohibit an exclusion of benefits paid or
payable under workers' compensation laws or federal or state programs, nor shall this provision prohibit coordination
of benefits provisions when there are two or more such accident and sickness insurance contracts or plans providing for
the payment of the same benefits. Coordination of benefits provisions may not operate to reduce benefits because of any
benefits paid, payable, or provided by any liability insurance contract or any benefits paid, payable, or provided by any
medical expense or medical payments insurance provided in conjunction with liability coverage.

C. No insurance contract providing hospital, medical, surgical and similar or related benefits, and no subscription
contract or health services plan delivered or issued for delivery or providing for payment of benefits to or on behalf of
persons residing in or employed in this Commonwealth shall contain any provision limiting, restricting, or prohibiting
a physician from disclosing fully all medical treatment options to patients whether or not such treatment options are (i)
experimental or covered services, (ii) services that the health insurer will not authorize, or (iii) the costs of the treatment
will be borne by the health insurer or the patient to facilitate an informed decision by the patient, if the physician
determines that such an option is in the best interest of the patient. For the purposes of this subsection, “medical treatment
options” means any alternative or experimental therapeutic, psychiatric, medical treatment or procedure, health care
service, drug, or remedy.

D. Whenever benefits paid or payable under workers' compensation are excluded from coverage under the terms of any
such contract, subscription contract or health services plan, the issuer thereof shall not exclude coverage for any medical
condition pursuant to such exclusion if (i) an award of the Workers' Compensation Commission pursuant to § 65.2-704
denies compensation benefits relating to such medical condition and no request for review of such award is made pursuant
to and within the time prescribed by § 65.2-705 or (ii) an award of the Workers' Compensation Commission, after
review by the full Commission pursuant to § 65.2-705, denies compensation benefits relating to such medical condition.
Following the entry of a workers' compensation award pursuant to clause (i) or (ii) having the effect of prohibiting
the application of any such exclusion, the issuer shall immediately provide coverage for such medical condition to
the extent otherwise covered under the contract, subscription contract or health services plan. If, upon appeal to the
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Court of Appeals or the Supreme Court, such medical condition is held to be compensable under the Virginia Workers'
Compensation Act (Title 65.2), the issuer may recover from the applicable employer or workers' compensation insurance
carrier the costs of coverage for medical conditions found to be compensable under the Act.

Credits
Acts 1986, c. 562; Acts 1988, c. 840; Acts 1989, c. 487; Acts 1994, c. 609; Acts 1995, c. 68; Acts 2004, c. 675.

Notes of Decisions (11)

VA Code Ann. § 38.2-3405, VA ST § 38.2-3405
The statutes and Constitution are current through the End of 2016 Reg. Sess. and includes 2017 Reg. Sess. c. 1.
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