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EVANS V. NACCO 

 Kyle McNew agreed to author an amicus brief in support of the Petition for Appeal on 

behalf of Plaintiff's estate.  Brent Brown represented the Plaintiff's estate and obtained $4.2 

million jury verdict on a products liability case. The trial judge set aside the verdict and granted 

defendant summary judgment on contributory negligence.  The case involved a defective parking 

brake on a clamp truck (essentially, a fork lift with an attachment for picking up giant rolls of 

paper). The driver stopped his truck, set the park brake, and dismounted. Evidence showed the 

park brake initially held, but when the operator moved behind the truck to detach a chain, the 

park brake released and the truck crushed him against another vehicle, killing him.   

 

 We filed at the writ stage in this case, following a spirited debate amongst the committee 

about the benefits of filing at this stage weighed against our historic stance to lend support only 

at the merits stage.  The decision was helped by the fact that we had an author eager to weigh in, 

but also because of the importance of this case in light of a series of very troubling products-

liability decisions published over the past few years. 

 

 

CONNER V. GLASGOW;  MANU V. GEICO 

 

Conner v. Glasgow, Supreme Court, Record No. 160611 (UIM case - Randy Trost trial counsel, 

Norman Thomas as appellate counsel);  Manu v. GEICO, Supreme Court, Record No. 

160852  (UM case - Jeremy Flachs and Justin Lerche counsel) 

 

The appeal relates to claims for statutory sanctions under Code §8.01-66.1(D)(1) for UM/UIM 

carriers’ alleged bad faith action regarding their insured’s claims. The Supreme Court granted both 

petitions for appeal without oral argument.   

 

Without question, these appeals represent pitched legal battles.  The appellants contend that the 

statute requires UM/UIM insurers to handle their claims in good faith, from the date of their filing 

until their conclusion.  They assert that this duty applies to their claims in the pre-trial stage of the 

insured’s lawsuit against the uninsured or underinsured tortfeasor.  It therefore requires the 

UM/UIM carrier to act in good faith to investigate, adjust and, when meritorious, settle an insured’s 

claim for a reasonable amount prior to trial against the tortfeasor.  The carriers contend that the 

statute and previous case law place no duty upon them to act in good faith regarding their insureds’ 

claims unless and until the insured obtains a judgment against the tortfeasor. 
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Coleman Allen, Gerry Schwartz and John Rasmussen teamed up to write a very effective amicus 

brief applicable to both appeals.  (Ashley Davis also assisted them.) In fact, they did such a good 

job that the appellee insurers, Liberty Mutual in Conner and Geico in Manu, convinced the Virginia 

Association of Defense Attorneys (“VADA”) to submit an amicus brief in support of their 

positions. 

 

Oral argument in both cases was held earlier this month. 

 
 

ELLIOTT, ADM. V. TREVOR CARTER 

Chancy M. Elliott, Administrator of Estate of Caleb Smith v. Trevor Carter, Supreme Court, 

Record No. 160244  (Keith Marcus and David Simonsen, counsel) 

In this case, the Supreme Court issued an opinion on October 27, 2016, affirming the trial court’s 

decision grant the defendant summary judgment on the plaintiff’s gross negligence claim.  In the 

opinion, the Court summarized the facts and trial court procedural history as follows: 

This matter arises from a wrongful death suit brought by Chancy M. Elliott (Elliott) 

on behalf of the estate of Caleb McKinley Smith (Caleb), alleging gross negligence 

on the part of Trevor Carter (Carter), the peer leader of Caleb’s Boy Scout troop, 

after Caleb drowned on a Scout camping trip. The material facts are not in dispute.  

On June 25, 2011, Caleb was a 13-year-old Boy Scout on an overnight camping 

trip with his troop along the Rappahannock River near Sharps, Virginia. Carter, 

then 16 years old, was the Senior Patrol Leader, the troop’s peer leader. Caleb had 

been taking lessons to learn how to swim—he had had one from Carter that 

morning—but he could not yet swim.  

At about 11:00 a.m., Carter led Caleb and two other Boy Scouts into the river along 

a partially submerged sandbar. One of the other two Scouts could swim (Scott), and 

the other could not (Elijah).  

When they were approximately 150 yards into the river, Carter and Scott decided 

to swim back to shore. Carter told Caleb and Elijah to walk back to shore the way 

they had come, along the sandbar. As Caleb and Elijah walked back to shore along 

the sandbar, they both fell into deeper water. Caleb yelled to Carter for help and 

Carter attempted to swim back and rescue him. Although Elijah was rescued, 

neither Carter nor three adult Scout leaders, who attempted to assist, were able to 

save Caleb.  

Elliott filed a wrongful death action in the Circuit Court of Richmond County 

against Carter, four adult Scout leaders, the Boy Scouts of America, and the 

affiliated Heart of Virginia Council, Inc. (collectively, Defendants), alleging that 

they had failed to adequately supervise Caleb. The court granted the Defendants’ 

demurrer asserting charitable immunity.  
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Elliott amended her complaint to allege both gross and willful and wanton 

negligence by Carter and gross negligence by the four adult Scout leaders, and 

demanded a jury trial.  Defendants filed a motion for summary judgment arguing 

that, based upon undisputed material facts, there was no gross negligence because 

there was no complete lack of care alleged and the danger of drowning was open 

and obvious.  

Following a hearing and supplemental briefing, the court granted the motion for 

summary judgment as to all Defendants.  

Richard Armstrong and Ashley Davis authored a VTLA amicus brief in support of that petition. 

The Virginia Supreme Court denied Plaintiff/Appellant’s Petition for Rehearing. 

 

 

MAYR V. OSBORNE 

 

Mayr v. Osborne, Supreme Court, Record No. 151985 

 

Les Bowers authored an amicus brief on behalf in a medical malpractice case brought by Gary 

Mims where the surgeon intended to operate on C5-6 but instead fused C6-7. Plaintiff pursued 

only the battery claim and had no expert testimony.  Appealing the Plaintiff’s judgment, Defendant 

contends: 1) a cause of action for the negligent performance of a consented to medical procedure, 

with no evidence of intentional tortious conduct, may not be maintained for an intentional tort of 

battery; and 2) a cause of action arising out of health care . . . falls within Virginia's Medical 

Malpractice Act, and may not be pleaded and pursued as "battery" or as any tort other than 

"medical malpractice."  

 

REVERSED on 2/2/17; published opinion holds surgery did not constitute battery. 

 

 

 

CHERRIE V. VIRGINIA HEALTH SVCS. INC. 

 

 Roger Creager, on the Monday after last year's Convention, filed an Amicus brief in the 

consolidated declaratory judgment actions of Cherrie / Davis, Adms. v. Virginia Health Svcs Inc., 

to assist Sandy Waterman in his efforts to obtain pre-litigation review of nursing home policies 

/procedures pursuant to 12 VAC 5-371-140(G).  The issue was whether Administrators of 

former, deceased patients were entitled to the policies under the regulation which allows patients 

to obtain them. Roger’s excellent work was acknowledged by the Virginia Supreme Court when, 

during oral argument, Chief Justice Lemons referenced and read verbatim from Roger’s brief.  

Nevertheless, the Court found that the governing statute did not imply a private right of action 

for the enforcement of this regulation, and thus, the estates’ claims could not be enforced in a 

declaratory judgment action. 
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INTRODUCTION 

 In RGR, LLC v. Settle, 288 Va. 260 (2014), this Court confirmed that 

jury verdicts have independent salience and that questions, like 

contributory negligence, historically resolved by the factfinder should 

remain the province of the factfinder.  RGR stands for the sensible 

proposition that, when in doubt because the evidence goes both ways, 

courts should respect the jury’s resolution of the evidence.   

 Since RGR, however, it has been a rough couple of years for the civil 

jury, and especially so in products liability cases.  See, e.g., Elliot v. Carter, 

No. 160224, 2016 Va. LEXIS 151 (Oct. 27, 2016) (holding that a jury was 

not entitled to determine whether a defendant’s actions amounted to gross 

negligence); Holiday Motors Corp. v. Walters, __ Va. __, 790 S.E.2d 447 

(2016) (vacating jury verdict in favor of the plaintiff in products liability 

case); Hyundai Motor Corp. v. Duncan, 289 Va. 147 (2015) (same).  

Though each case was decided on different grounds, they share the 

common denominator of cutting the jury out of the process.  And taken 

together, one might be inclined to see a trend developing.  Whereas 

previously the general idea was, when in doubt, let the jury decide and let 

that decision stand, one could conclude that perhaps something about 

Virginia law has changed in the last couple of years.  Perhaps now, when in 
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doubt the safest thing for a trial court to do is to take the matter away from 

the jury.  That this impression is even possible is highly troubling.   

 The circuit court’s decision in this case suggests that at least some 

trial courts believe that doubt is now to be resolved in favor of setting aside 

the jury’s verdict.  The court’s September 2, 2016 Letter Opinion is a paean 

to doubt:  doubt about the correctness of the jury’s verdict, but also doubt 

about the correctness of the court’s own reasoning.  The court concedes 

that it cannot say that the jury’s resolution of any specific factual question 

was unreasonable or plainly wrong, but nevertheless reasons that the 

totality of the circumstances showed that there was contributory negligence 

in there somewhere.  (Sept. 2, 2016 Letter Op. at 7.)  This is simply not 

how it should work.  Indeed, it is alarming that a circuit court could even 

believe that the analysis deployed in the Letter Opinion was appropriate.  

The Virginia Trial Lawyers Association1 (“VTLA”) therefore urges the Court 

to grant Ms. Evans’s Petition for Appeal and ultimately issue an opinion 

clarifying that civil jury verdicts still mean something in the Commonwealth, 

and that doubt is where the jury lives, not the courts.   

 
                                                           
1 VTLA files this amicus brief pursuant to Rule 5:30(b)(2) with the written 
consent of all parties.  See email from Jay O’Keeffe, Esq., counsel for the 
Petitioner, and email from Mark D. Loftis, Esq., counsel for the 
Respondent, attached hereto.   
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STATEMENT OF AMICUS INTEREST 

 The VTLA is an organization of over twenty-five hundred Virginia 

attorneys dedicated to promoting professionalism within the trial bar, 

enhancing the competence of trial lawyers, protecting and preserving 

individual liberties and access to justice, and supporting an efficient and 

constitutionally sound judicial system. 

 This appeal presents an issue of fundamental importance to Virginia 

law:  the role of the civil jury.  The Court’s resolution of this case implicates 

not only the rights of the parties to this case, but also the rights of litigants 

and the nature of trial practice throughout the Commonwealth.  Indeed, this 

issue is so important, and the circuit court’s handling of it so alarming, that 

VTLA is compelled to participate at the Petition for Appeal stage for the first 

time in institutional memory.  

ASSIGNMENT OF ERROR 

 VTLA adopts Ms. Evans’s Assignment of Error. 

NATURE OF THE CASE AND MATERIAL PROCEEDINGS 

 VTLA adopts Ms. Evans’s statement of the nature of the case and 

material proceedings. 

STATEMENT OF FACTS 

 VTLA adopts Ms. Evans’s statement of facts. 
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ARGUMENT 

A. Standard of Review 

 A trial court may set aside a jury’s verdict only if it is plainly wrong or 

without evidence to support it.  Bussey v. E.S.C. Rests., Inc., 270 Va. 531, 

534 (2005) (reversing circuit court for setting aside a plaintiff’s verdict on 

the basis of contributory negligence as a matter of law); VA. CODE § 8.01-

430.  The jury’s verdict is entitled to “the utmost deference” and “the trial 

court may not substitute its conclusion for that of the jury merely because 

the judge disagrees with the result.”  Bussey, 270 Va. at 534.   

 If a trial court does set aside a jury’s verdict, then on appeal this 

Court must reinstate the verdict “if credible evidence supports the verdict.”  

Id.  And in reviewing the evidence, the Court must “accord the recipient of 

the verdict the benefit of all substantial conflicts of evidence, and all fair 

inferences that may be drawn from the evidence.”  Id. at 534-35. 

B. Discussion 

 1. The trial by jury is a historical and meaningful feature of  
  our civil justice system, and was not respected by the  
  circuit court’s decision. 
 
 Virginia law is full of broad exhortations extolling the virtues of the 

civil jury.  The Constitution admonishes that “in suits between man and 

man, trial by jury is preferable to any other, and ought to be held sacred.”  
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See, e.g., Heinrich Schepers GmbH & Co., KG v. Whitaker, 280 Va. 507, 

512 n.2 (2010) (quoting VA. CONST. art. I, § 11); see also VA. CODE § 8.01-

336(A) (“The right of trial by jury as declared in Article I, Section 11 of the 

Constitution of Virginia and by statutes thereof shall be preserved inviolate 

to the parties.”)  This Court has also often observed that the recipient of a 

jury’s verdict approved by the trial court occupies the “most favored position 

known to the law.”  See, e.g., RGR, 288 Va. at 283.   

 The problem with such lofty language is that it has no force on its 

own.  Saying that the jury trial is sacred or that the recipient of a jury verdict 

is in a good position means nothing if judges are nevertheless free to do 

their own “justice” with impunity, or if the jury’s work is seen more as a 

suggestion than as a conclusion.  The question is always whether a court 

will merely recite the lofty language as necessary pablum before going 

about its business of doing its own “justice,” or whether instead a court will 

enforce the language as a meaningful principle of limitation.    

 Historically, this Court has fallen into the latter camp.  The Court has 

never diminished the trial judge’s traditional role in policing the outer 

bounds of litigation and ensuring that only true and meaningful disputes of 

fact are put to the jury.  But this Court has also, from time to time, reminded 

the trial courts that when deciding whether an issue presents a dispute of 
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fact or a question of law, courts should always err on the side of, and 

resolve any doubt in favor of, seeing a dispute of fact that must be resolved 

by a jury.   

 For example, this Court had a line of cases, known colloquially in the 

bar as the “short circuiting cases,” in which the Court repeatedly 

admonished and reversed trial courts for making “matter of law” rulings that 

took legitimate questions of fact away from the factfinder.  See, e.g., 

Stockbridge v. Gemini Air Cargo, Inc., 269 Va. 609, 618 (2005) 

(admonishing and reversing a trial court for using summary judgment to 

“short-circuit litigation by deciding disputed facts without permitting the 

parties to reach a trial on the merits”); Seyfarth, Shaw, Fairweather & 

Geraldson v. Lake Fairfax Seven Ltd. P’ship, 253 Va. 93, 95 (1997) 

(admonishing and reversing trial court for granting motion to strike at the 

conclusion of opening statements); CaterCorp, Inc. v. Catering Concepts, 

Inc., 246 Va. 22, 24 (1993) (“This is another case in which a trial court 

incorrectly has short-circuited litigation pretrial and has decided the dispute 

without permitting the parties to reach a trial on the merits.”); Renner v. 

Stafford, 245 Va. 351, 352 (1993) (“With increasing frequency, we are 

confronted with appeals of cases in which a trial court incorrectly has short-

circuited litigation pretrial and has decided the dispute without permitting 
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the parties to reach a trial on the merits. This is such a case.”)  Although 

each of these cases was decided on its specific facts, it was clear that the 

opinions were also drafted to send a broader message.  Questions that the 

trial court may see as one-sided are often nevertheless questions of fact 

that can only be decided by the factfinder.  Thus, whenever there is any 

doubt about which side of the question-of-fact versus question-of-law line 

an issue might fall on, in Virginia our tradition is to permit the factfinder to 

resolve the question.   

 The circuit court’s decision in this case does not respect that tradition.  

The court’s September 2, 2016 Letter Opinion begins its analysis with a tip 

of the hat to the notion that setting aside a jury verdict is an extraordinary 

exercise of judicial power.  But then, in a footnote, the court immediately 

creates room for itself to exercise this extraordinary power by suggesting 

that “it is relevant to note that a trial court can determine that a verdict is 

‘plainly wrong’ even if there is some evidence to support it.”  (Sept. 2, 2016 

Letter Op. at 3 n.3 (citing Braswell v. Va. Elec. Co., 162 Va. 27, 38-39 

(1934)).   

 It is this wriggle room to deem a verdict “plainly wrong” even if 

supported by evidence that the court ultimately uses to set the jury’s verdict 

aside.  But the court’s own reasoning belies the notion that the jury’s verdict 
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was plainly wrong.  In its Letter Opinion, the court sets forth seven points 

that the court views as supporting a finding of contributory negligence.  But 

the court then immediately concedes that the jury reasonably could have 

differed with the court’s appraisal “about the reasonableness of a specific 

undertaking in the chain of events”—i.e. the seven points the court had just 

discussed.  (Letter Op. at 7.)  If the jury reasonably could have resolved 

each of those seven points in the plaintiff’s favor individually, it makes 

absolutely no sense to then conclude that the jury could not reasonably 

have resolved the totality of those points in the plaintiff’s favor.   

 Indeed, one need not even review the underlying factual record of 

this case to determine whether the court’s decision was correct.  One need 

only to read the Letter Opinion to see that, analytically, it collapses under 

the weight of its own uncertainty.  The court may very well be convinced 

that Mr. Evans was contributorily negligent.  But the court’s analysis of why 

every other rational person must see it the same way is not convincing.  

The court’s analysis also does not adhere to Virginia’s tradition of allowing 

juries to resolve doubtful factual scenarios and actually respecting the jury’s 

decision.  The Court should grant Mrs. Evans’s Petition for Appeal to 

reinforce that, just as courts should not “short circuit” litigation before trial, 
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courts also should not ignore the results of trial merely because the court 

sees the facts differently. 

 2. The circuit court’s seven points of contributory negligence  
  do not support its decision to vacate the jury’s verdict.  

 
 The bulk of the court’s analysis in its Letter Opinion is devoted to 

highlighting seven points that the court deems to show that Mr. Evans was 

contributorily negligent.  In this section, VTLA briefly looks at each of the 

seven points and shows why the point does not lead to the court’s 

conclusion. 

 First, the court notes that Mr. Evans operated the lift truck “with full 

knowledge that he was neither certified nor fully trained to do so, and had 

in fact unilaterally elected to terminate his training regarding the safe and 

proper use of lift trucks.”  (Letter Op. at 4.)  This statement is rather 

accusatory, and there is great reason to believe that it is not the result of a 

faithful application of the rule that all fact and inferences must be viewed in 

the light most favorable to the recipient of the jury verdict.  But even 

assuming that the court’s statement here is in any way objective, it does 

not support the court’s conclusion because it does not connect this 

supposed negligence with proximate causation.  The court never shows 

how certification or “full” training would have resulted in Mr. Evans doing 

anything differently or any different result in this case.   
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 Second, the court notes that Mr. Evans never discovered any defect 

in the park brake before or during operation of the lift truck.  (Letter Op. at 

5.)  It is not especially clear what the court is getting at here.  If the court is 

accusing Mr. Evans of not performing a pre-operation inspection, that 

accusation is not conclusively supported by the record.  The record 

suggests that Mr. Evans was trained by Mr. Lindsay, and that Mr. Lindsay 

typically would not fill out any paperwork after a pre-operation inspection 

unless he found something wrong.  (Trial Tr. at 760.)  Thus, in the absence 

of any conclusive evidence that Mr. Evans did not conduct a pre-operation 

inspection, the permissible inference for the jury was that he did and found 

nothing wrong.  

 On the other hand, if the court is saying that Mr. Evans would have 

discovered the defect had he acted reasonably, that point certainly is not 

supported by the court’s analysis.  Among various analytical flaws with this 

point, the most glaring is that it assumes that Mr. Evans could have 

detected the defect before the incident in question.  But that assumes that 

Mr. Evans could have, and indeed should have, tested the park brake 

under the exact unique circumstances in existence when it failed and killed 

him.  It also assumes that even if Mr. Evans had been able to create the 

exact kinds of pressures and forces at play when the brake failed, that the 
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brake would have in fact failed.  This lift truck had been in use for quite 

some time.  But absence of prior failures is not absence of a defect for the 

very reason that machines react differently under different circumstances.  

See, e.g., Goins v. Wendy’s Int’l, Inc., 242 Va. 333, 335 (1991).  There is 

no indisputable basis to conclude that Mr. Evans would have discovered 

this defect even if he had done some sort of additional inspection.  Thus, to 

the extent that the court finds fault with Mr. Evans’s not discovering the 

defect earlier, nothing in the court’s Letter Opinion explains how he could 

have discovered the defect or that the failure to do a pre-operation 

inspection was a proximate cause of his death. 

 Third, the court notes that Mr. Evans drove the lift truck into a gap, 

which “effectively disabled the lift truck.”  In essence, the court appears to 

be saying that if Mr. Evans had not driven the truck into the gap, then the 

following chain of events that culminated in his death would never have 

happened.  The problem here is that the court overlooks the longstanding 

principle that contributory negligence bars recovery only when it concurs 

with the defendant’s negligence rather than remotely precedes it.  See, 

e.g., Sawyer v. Comerci, 264 Va. 68, 75 (2002) (“[I]n order for contributory 

negligence to bar a plaintiff’s recovery in a medical negligence action, the 

plaintiff’s negligence must be concurrent with the defendant’s negligence.”); 
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Meade v. Saunders, 151 Va. 636, 643 (1928) (“If the continuing negligence 

of a plaintiff, up to the time of the injury, concurs with the negligence of the 

defendant in causing the injury, the plaintiff cannot recover.”)  So, if 

someone is acting like a fool and breaks his arm, the doctor who is 

subsequently negligent in the repair of the fracture cannot point to the 

plaintiff’s foolish behavior that caused the break as contributory negligence.  

Or assume a driver is speeding, loses control, runs into a curb and gets a 

flat tire.  When the driver pulls over to change the tire, the car falls on him 

and crushes him because the jack was defective.  The jack manufacturer 

cannot point to the driver’s speeding as contributory negligence because it 

was not concurrent with the jack’s failure.   

 That is exactly the situation in the present case.  Assuming, 

arguendo, that it was negligent for Mr. Evans to drive into the gap and get 

stuck, that act of negligence was over and done with well before the park 

brake failed.  It therefore was not concurrent with NACCO’s causative 

negligence, and cannot bar his claim against NACCO. 

 Fourth, the court notes that after getting stuck, he continued to try to 

operate the lift truck without reporting the incident to a supervisor and 

without getting supervisory assistance.  Again, this observation is 

essentially a non sequitur because the Letter Opinion never explains how 
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this alleged act of negligence proximately caused the later incident that 

killed Mr. Evans.  The Letter Opinion does not identify any evidence—and 

certainly no uncontradicted evidence that the jury was required to accept as 

true—that reporting the incident to a supervisor or getting supervisory 

assistance would have resulted in any different chain of events, or that a 

supervisor would have discovered the park brake’s inability to hold.   

 Fifth, the court observes that, after getting towed, Mr. Evans parked 

his lift truck on an incline as opposed to level ground a short distance away.  

This assumes that Mr. Evans and Mr. Lacy had a lot of room to maneuver.  

(But see Pltfs Ex. 36.)  But even if they did, the court’s point here is the 

essence of Monday morning quarterbacking.  In just about every 

negligence case it can be said that, in hindsight, either the plaintiff or the 

defendant, or both, could have acted with greater care to avoid this whole 

mess.  These are common themes in closing arguments to juries.  It is 

quintessentially the jury’s job to determine whether—under the 

circumstances at the time, as opposed to using hindsight—the failure to act 

with greater care rises to the level of a failure to act with ordinary care.   

 Here, even assuming that in hindsight Mr. Evans could have used 

greater care, the court points to absolutely no evidence that would compel 

a jury to conclude that parking the lift truck on an incline as opposed to 
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level ground was a failure to use ordinary care.  Indeed, in footnote 11 of 

the Letter Opinion the court recognizes the regulations indicating that these 

lift trucks are supposed to be able to be parked on an incline.  How could it 

possibly be negligent, as a matter of law, for an operator to use a piece of 

equipment under circumstances in which the piece of equipment is meant 

to operate?  Perhaps the jury could come to that conclusion, but there is no 

basis for a court to find contributory negligence here as a matter of law. 

 Sixth, the court claims that Mr. Evans ignored an “explicit and 

prominently displayed” warning and left the “unattended” lift truck without 

lowering the clamp attachment or chocking the wheels.  There are several 

problems with this accusation.  It assumes that chocks were even available 

to Mr. Evans, an assumption that is contradicted by the evidence, (Trial Tr. 

607), and which even the circuit court recognizes to be in dispute.  (Letter 

Op. at 6 n.12.)  It also assumes that the lift truck was “unattended” as that 

term is used in the industry.  See 29 C.F.R. § 1910.178(m)(5)(ii) (defining 

“unattended” to mean when the operator is more than 25 feet away or the 

truck is not in the operator’s view).  But the lift truck was not “unattended.”  

Mr. Evans was right behind the truck trying to take the tow chain off.  (Trial 

Tr. 485.)  The observation also assumes that lowering the clamp 

attachment on the front of the truck would have prevented the truck from 
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rolling backwards.2  A reasonable jury could conclude that lowering the 

clamp on the front of the vehicle might prevent it from rolling forward toward 

the clamp attachment, but not backward.  And finally, this observation 

ignores that whether a warning is adequate is itself a question for the jury.  

Indeed, there is an entire model jury instruction devoted to this question.  

VMJI (Civil) 34.150.  Here, the jury easily and reasonably could have 

concluded that the warning on this particular truck, (Def. Ex. 86-7), was so 

obscured, obliterated, and buried that it was not an adequate warning and 

that a reasonable person in Mr. Evans’s position would have paid it no 

mind.  The court’s sixth point simply makes too many assumptions and 

invades too far into the jury’s province to qualify as a basis to find 

contributory negligence as a matter of law. 

 Seventh, the court notes that Mr. Evans “placed himself on the 

downhill side of his unattended lift truck.”  This point suffers many of the 

flaws discussed above.  It again insinuates that the truck was “unattended” 

when in fact it was not.  It again conflates the ability, in hindsight, to have 

used greater care with the duty to use ordinary care at the time.  And then, 

on top of that, the court’s seventh point assumes that Mr. Evans could have 

avoided being on the downhill side of the truck after getting towed.  He had 
                                                           
2 It also ignores that there was evidence in the record that operators were 
instructed not to lower the clamp.  (Trial Tr. 605-07.) 
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been towed downhill, so the tow chain was attached to the downhill side of 

the truck.  Someone had to remove the tow chain, and the only way to do 

so was to get on the downhill side of the truck.  The whole point of this case 

is that these trucks are supposed to be able to be parked on an incline 

greater than or equal to the incline where Mr. Evans had parked his truck.  

That is exactly what the jury found.  The jury could thus easily and 

reasonably conclude that it was not unreasonably dangerous for Mr. Evans 

to assume that the truck’s brake would hold while he was just trying to do 

his job.  Again, the court’s seventh point does not support its conclusion of 

contributory negligence as a matter of law. 

CONCLUSION 

 The circuit court clearly does not like Mr. Evans’s case.  That is fine.  

And there may be some on this Court who feel the same way.  That too is 

fine.  But in our tradition of civil trials, that is not a valid basis for the circuit 

court or this Court to disregard the jury’s decision in this case.  The Court 

should grant Ms. Evans an appeal and, eventually, issue a decision that 

both corrects the error below and reaffirms that the jury’s time and 

conclusion must be respected.                          
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PRELIMINARY STATEMENT 

 The Virginia Trial Lawyers’ Association submits this 

amicus brief in two separate appeals, Ebenezer Manu, 

Appellant v. GEICO Casualty Company, Appellee (Record No. 

160852) and Terry I. Conner, Appellant v. Joseph Tyler 

Glasgow and Liberty Mutual Insurance Company, Appellees 

(Record No. 160611), because these actions raise the same 

or similar issues on appeal. 

 
ISSUE 

 
Does Virginia Code §8.01-66.1(D)(1) (“the Statute”) 

impose a statutory duty on an uninsured-underinsured 

motorist carrier (“UM/UIM carrier”) to act in good faith in 

responding to and handling first-party UM/UIM claims 

presented by an individual insured?   

 

INTRODUCTION 

The obligation of UM/UIM carriers to act in good faith 

throughout the claims process is supported and defined by 

three separate authorities:  1) the plain language of Va. 
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Code §8.01-66.1(D)(1); 2) the legislative history of the 

Statute, and 3) the relevant case law decided by this Court. 

The legal obligation to act in good faith does not mean 

that insurance carriers must pay to settle all claims, 

regardless of merit, but rather that insurance carriers must 

act in good faith from the time that the claim is presented 

until its conclusion. Colonial Ins. Co. v. Rainey, 237 Va. 270, 

275 (1989). 

The insurance carriers in these appeals now urge this 

Court to find that prior to final judgment, UM/UIM carriers in 

Virginia have no duty to act in good faith whatsoever, and 

that so long as they fulfill their contractual obligation to pay 

the final judgment entered at the conclusion of litigation 

they may with impunity respond to meritorious claims by 

deliberately causing delay, refusing to conduct any 

investigation, failing to evaluate claims, making frivolous 

assertions with regard to liability, causation or damages, 

and/or any other tactic of bad faith they may care to utilize 

for the purpose of putting their insured to whatever needless 
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expense and delay they choose to inflict, so long as they act 

prior to judgment. 

The insurance carriers’ argument finds no basis in law 

or in logic, because it contradicts the plain language of Va. 

Code §8.01-66.1(D)(1), finds no support in the relevant 

case law, and frustrates the legislative intent and purpose of 

the Statute. 

For these reasons, the VTLA respectfully asks this Court 

to find that UM/UIM carriers must act reasonably and in 

good faith in handling meritorious claims, from the outset 

until the conclusion of the claim. 

 

AMICUS STATEMENT OF INTEREST 

 The Virginia Trial Lawyers’ Association has more than 

2,200 member trial lawyers and is dedicated to promoting 

professionalism within the trial bar, enhancing trial practice, 

preserving individual liberties, and supporting an efficient 

and constitutionally sound judicial system. 
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 This appeal presents issues important to Virginia law, 

including how to apply and harmonize statutory authority, 

legislative history, and the common law as set out by this 

Court in its relevant holdings.   

 
NATURE OF CASE AND MATERIAL  

PROCEEDINGS BELOW 
 

 The VTLA adopts the nature of case and material 

proceedings below from Appellant’s opening brief.  

 

STATEMENT OF FACTS 

 The VTLA adopts the statement of facts from 

Appellant’s opening brief. 

 

STANDARD OF REVIEW 

 The VTLA adopts the standard of review from 

Appellant’s opening brief. 
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ARGUMENT 
 
I. Definitions -  
 

First-party and third-party insurance 
distinguished. 
 

First-party insurance pays directly to the insured. It is 

defined as “[a] policy that applies to an insured . . . such as 

life insurance, health insurance, disability insurance, and fire 

insurance.” Black’s Law Dictionary 922 (10th ed. 2014). 1   

 Third-party insurance, also known as liability insurance, 

provides different coverage. Id. at 925. It is defined as “[a]n 

agreement to cover a loss resulting from the insured’s 

liability to a third party, such as a loss incurred by a driver 

who injures a pedestrian.” Id. at 923.  

 A typical homeowner’s policy helps illustrate the 

difference, because it provides both types of insurance 

coverage. If the insured’s home is damaged or destroyed by 

                                            
1 “First Party Claimant” means “an individual ... or other 
entity asserting a right of payment under an insurance policy 
or insurance contract issued to such individual... or other 
entity arising out of the occurrence of the contingency or 
loss covered by such policy or contract.” 14 VAC5-400-20 
Definitions. SCC Bureau of Insurance Regulations. 
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fire, the first-party coverage would pay to repair or replace 

it. If an individual asserts a claim against the insured for 

bodily injury or property damage, the third-party coverage 

will pay to defend the insured in addition to paying up to the 

policy limits to settle the claim or to satisfy a judgment. 

 UM/UIM coverage provides first-party insurance, 

because it is paid directly to the insured for the loss suffered 

by that same insured. Various sections of the Virginia Code, 

including Va. Code §8.01-66.1(D)(1), describe the duties 

and obligations of insurance carriers writing various types of 

insurance coverage in the Commonwealth of Virginia. 

 

II. The plain language of the Statute provides for 
sanctions against Virginia UM/UIM carriers that 
exercise bad faith in refusing, denying, or failing 
to settle meritorious first-party claims prior to a 
tort judgment. 
 
A. The Statute broadly refers to all first-party 

insurance carriers and does not exclude 
UM/UIM insurers. 
 

The Statute provides:  

“D. 1. Whenever a court of proper jurisdiction 
finds that an insurance company licensed in this 
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Commonwealth to write insurance as defined in 
§38.2-124 denies, refuses or fails to pay to its 
insured a claim of more than $3,500 in excess of 
the deductible, if any, under the provisions of a 
policy of motor vehicle insurance issued by such 
company to the insured and it is subsequently 
found by the judge of a court of proper jurisdiction 
that such denial, refusal or failure to pay was not 
made in good faith, the company shall be liable to 
the insured in the amount otherwise due and 
payable under the provisions of the insured’s 
policy of motor vehicle insurance, plus interest on 
the amount due at double the rate provided in 
§6.2-301 from the date that the claim was 
submitted to the insurer or its authorized agent, 
together with reasonable attorney’s fees and 
expenses.” (emphasis added). 
 

The plain language of the Statute applies to all claims 

arising under “motor vehicle insurance,” making no 

distinction between UM/UIM claims and other first-party 

motor vehicle claims. Given that Virginia law requires that all 

motor vehicle insurance policies issued for delivery in 

Virginia must include UM/UIM coverage, simple logic would 

suggest that it would make no sense to exclude this 

universal coverage from the provisions of the statute. Va. 

Code §38.2-2206.  
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B. Nothing in the Statute indicates, suggests, or 
requires that a final judgment must first be 
obtained in the tort action in order to invoke 
those punitive and remedial provisions 
designed to discourage mischief and bad 
faith. 

 
 The Statute provides a remedy when a carrier “refuses 

or fails to pay its insured a claim...” The plain language of 

the Statute makes it clear that a carrier’s duty to operate in 

good faith arises when the insured makes a claim, and not 

when the insured obtains a judgment against the tortfeasor. 

If the General Assembly had intended to impose a duty upon 

UM/UIM carriers to operate in good faith only after their 

insureds proceed to trial and obtain a tort judgment, it could 

easily have done so by appropriate language. Of course, it is 

essentially a contradiction in terms to posit a good faith 

requirement that would apply following final judgment, since 

at that stage there remains only the contractual obligation to 

pay the judgment, and there is very little remaining conduct 

to which an obligation to act in good faith could apply.    
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III. Virginia case law supports a finding that insureds 
may pursue bad faith claims against Virginia 
UM/UIM carriers that operate in bad faith by 
refusing or failing to settle meritorious first-party 
claims prior to a tort judgment. 
 
A. This Court’s opinion in Colonial Insurance v. 

Rainey further supports the argument that 
the UM/UIM insurer has a duty to act in good 
faith starts with a claim’s presentation. 

 
 The VTLA’s position is further supported by the 

provisions of Va. Code §38.2-2206 and this Court’s holding 

in Colonial Insurance v. Rainey, 237 Va. 270 (1989). Va. 

Code §38.2-2206(A) provides: 

no policy … of insurance relating to the 
ownership, maintenance, or use of a motor 
vehicle shall be issued or delivered in this 
Commonwealth … unless it contains an 
endorsement or provisions undertaking to 
pay the insured all sums that he is legally 
entitled to recover as damages from the 
owner or operator of an uninsured motor 
vehicle… 

Id. (emphasis added). 

 In Rainey, this Court defined the essential phrase 

“legally entitled to recover as damages” contained in the UM 

Statute as “a legally enforceable right to recover damages 
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from an owner or operator of an uninsured motor vehicle.” 

Rainey, 237 Va. at 275. This Court then found that in order 

to establish a “legally enforceable right to recover damages 

from an owner or operator of an uninsured motor vehicle,” 

the insured need only show that the uninsured motorist is 

“potentially liable” to the insured. Id.  

 In the instant appeals, there is no dispute that the 

uninsured motorists were “potentially liable” to the insureds 

before the insureds proceeded to trial and obtained 

judgments against their respective tortfeasors. The 

argument that a UM/UIM carrier’s duty to operate in good 

faith as to its insured does not arise until after the insured 

has proceeded to trial and obtained a final judgment against 

the tortfeasor, cannot be reconciled with this Court’s holding 

in Rainey. 

B. The existence of an adversarial relationship 
is irrelevant. 

 Similarly, the opinion in Rainey precludes any argument 

or suggestion that the adversarial relationship characteristic 

of claims between insurance companies and their insureds 
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generally, represents any obstacle to a UM/UIM carrier being 

obligated to deal fairly and in good faith with its insureds. 

 Furthermore, the VTLA has not been able to locate or 

identify any controlling authority which states that insurance 

companies do not have a duty to act in good faith towards 

their insureds, merely because they have an adversarial 

relationship. Indeed, that argument is utterly inconsistent 

with existing bad faith law.  

 To state the obvious, an insured and the insurer come 

into conflict whenever the insured makes a first-party claim. 

The carriers make their best effort to pay as little as 

possible, regardless of the merits of the claim, and the 

insureds seek to maximize the value of their claims. Virginia 

law, however, does not require an insured to obtain a final 

judgment against the carrier as a condition precedent to 

recovery of any type of first-party claim, whether for 

property damage, medical bills or any other type of 

damages. 
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 To the contrary, this Court has consistently held that 

insurance carriers have a duty to act in good faith in the 

handling of claims before a judgment is entered against their 

insureds. See Aetna Cas. & Sur. Co. v. Price, 206 Va. 749, 

760 (1966)(finding that there is a relationship of confidence 

and trust between an insured and his insurer which imposes 

upon the insurer the duty to deal fairly with the insured in 

the handling and disposition of any claim covered by the 

policy). 

C. The UM carriers’ reliance on Midwest Mutual 
v. Aetna is misplaced because the holding in 
that case involved a conflict between two UM 
carriers, and does not apply to claims by an 
insured against a UM carrier, as this Court 
expressly held in Aetna v. Dodson. 

 
 Relying upon the this Court’s decision in Midwest 

Mutual Insurance Co. v. Aetna Casualty and Surety Co., 216 

Va. 926 (1976) and its progeny, the UM carriers on appeal 

here contend that they do not owe their insureds a duty to 

handle claims in good faith, or to reasonably attempt to 

settle meritorious UM claims, until after their insureds have 

already suffered the delay and incurred the expense of 



  

-13- 
 

litigation, in order to obtain a final judgment against the 

tortfeasors. The UM carriers’ reliance here upon Midwest 

Mutual is misplaced, because that decision involved a 

dispute between two UM carriers, not a UM carrier and its 

insured. Accordingly, Midwest Mutual is readily 

distinguishable on its facts, does not serve as controlling 

precedent for the issues on appeal here, and certainly 

cannot be viewed as justification to disregard or ignore the 

plain language of the Statute. 

  1. What Midwest Mutual actually decided.  

In Midwest Mutual, this Court interpreted the statutory 

language contained in the UM Statute (now §38.2-2206(A)) 

as providing that the insured must be “legally entitled to 

recover... from the owner or operator of an uninsured motor 

vehicle.” Id. at 929. 

 Significantly, Midwest Mutual did not involve the issue 

present in these appeals: whether an insurance carrier has a 

duty to settle meritorious claims presented by its own 

insured prior to judgment. Instead, Midwest Mutual resolved 
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a dispute between two UM carriers concerning contribution 

rights. The insured was injured by an uninsured motorist 

and was covered under the provisions of two separate UM 

policies, each with a different insurance carrier, Midwest 

Mutual and Aetna. This Court characterized Midwest Mutual’s 

payment to its insured as “voluntary,” with the result that 

Midwest Mutual was not entitled to contribution from Aetna, 

because the respective obligations of the two carriers could 

not be determined in the absence of the insured first 

obtaining a final judgment against the tortfeasor. 

Simply stated, the decision in Midwest Mutual involved 

the determination as to when a common obligation accrues 

between two insurance companies, rendering them joint 

obligators pursuant to the law of contribution. The holding is 

therefore inapposite to bad faith claims asserted by insureds 

against their UM carriers. 
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2. This Court has previously distinguished 
the facts in Midwest Mutual from those 
presented here on appeal. 

 
 Twelve years after deciding Midwest Mutual, this Court 

took the opportunity to distinguish Midwest Mutual and to 

limit its holding to cases arising within the factual context of 

an action for contribution between two carriers.  In footnote 6 

of Aetna Casualty and Surety v. Dodson, 235 Va. 346, 351 

(1988), this Court stated:  

“Aetna cites Midwest Mutual v. Aetna 
Casualty, 216 Va. 926 [] (1976) for the 
proposition that the insured is not ‘legally 
entitled to recover’ from an uninsured 
motorist until the insured’s claim against the 
tortfeasor is reduced to judgment. Midwest 
Mutual is inapposite here [i.e., to a case 
between the UM carrier and its own 
insured]. It was an action for contribution 
between two insurance carriers and turned 
solely upon the principles governing the 
suitable right of contribution enforceable at 
law between joint obligors.” (emphasis 
added). Dodson, 235 Va. at 351. 

 
 In Dodson, an insured was killed on the job as a result 

of the negligence of a fellow employee. The insured’s estate 

brought a wrongful death suit, which was dismissed by the 

trial court pursuant to the exclusivity provisions of Virginia’s 
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Worker’s Compensation Act. The insured’s estate then 

sought a declaratory judgment against the UM carrier in 

federal court, which certified the coverage questions to this 

Court. Id. 

 The primary issue on that appeal was whether Virginia 

law permits recovery by an insured’s estate under the UM 

provisions of the insured’s policy, under circumstances in 

which the exclusive remedy clause of the Virginia Worker’s 

Compensation Act bars recovery against the tortfeasor. 

Citing Midwest Mutual, the UM carrier argued that it was not 

required to provide coverage because the insured’s estate 

was not “legally entitled to recover” damages against the 

tortfeasor, due to the worker’s compensation bar. The UM 

carrier further asserted that because the wrongful death 

claim was barred, the insured’s estate failed to meet a 

condition precedent contained in the UM provisions of the 

policy. Although this Court agreed with the UM carrier’s 

overall position, it specifically identified and rejected the UM 

carrier’s argument that the holding in Midwest Mutual 
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governs disputes between UM carriers and their insureds in 

the language in footnote 6, Dodson, 235 Va. at 351. 

 This Court has never retracted, modified, or withdrawn 

its assertion that Midwest Mutual is not applicable to 

disputes between insureds and UM carriers. See also, United 

Services Automobile Association v. Nationwide Mut. Ins. Co., 

218 Va. 861, 863 (1978) (subrogation dispute between two 

carriers).  

 With regard to the carrier’s argument that this Court 

extended its holding in Midwest Mutual to disputes between 

insureds and UM carriers in State Farm Mutual Automobile. 

Insurance. Co. v. Kelly, 238 Va. 192, 195 (1989), that 

argument is unpersuasive because the issue in the present 

appeals is the duty of a UM carrier to act in good faith 

before judgment. In contrast, Kelly dealt with the duty of a 

UM carrier to its insured after she had obtained a policy 

limits judgment against an uninsured tortfeasor. 

In State Farm v. Kelly, the carrier made a unilateral 

payment to the United States government for a medical lien, 
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four days before trial, without the insured’s knowledge or 

consent. At trial, the UM carrier was successful in excluding 

evidence of the medical bills, on grounds that it paid them 

and the plaintiff was therefore no longer personally liable for 

the bills. Liability was admitted and the jury returned a 

verdict that exceeded the UM carrier’s policy limits. Citing 

Midwest Mutual, the UM carrier subtracted the amount that 

it had paid to the United States government from the policy 

limits, and paid the insured the remaining balance.  

This Court held that the UM carrier had paid the United 

States government as a “volunteer” in that the carrier had 

no duty to make payment until after final judgment had 

been entered, such that the plaintiff was entitled to recover 

the full amount of the UM policy limit, without reduction. 

Kelly did not involve the issue presented here, which is 

whether a UM carrier has a duty to act in good faith and to 

attempt to settle a meritorious claim before trial. 

 Assuming arguendo that this Court should choose to 

view Midwest Mutual and its progeny as requiring an insured 
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to reduce a meritorious UM claim to judgment before the 

carrier is obligated to make payment on the claim, this 

does not end the analysis because the appellants’ 

claims are based on the plain language of Va. Code 

§8.01-66.1(D)(1).  

As explained in further detail below, the General 

Assembly’s primary purpose in enacting Va. Code §8.01-

66.1(D)(1) was to impose a duty on first-party carriers to 

act in good faith throughout the handling of the claim and to 

settle their insureds’ meritorious claims, to prevent the 

mischief that the Statute was intended to remedy.  

 
IV.  The legislative history of Va. Code §8.01-

66.1(D)(1) clearly demonstrates that the Virginia 
General Assembly intended to create a duty and 
an obligation for UM/UIM carriers to settle 
meritorious claims before obtaining final 
judgment against the tortfeasor. 

 
A. The purpose behind the Statute is to require 

carriers to act in good faith, to avoid delay, 
and to minimize financial hardship on their 
insureds. 
 

 A person injured in a motor vehicle collision is often 

placed in a perilous financial situation. Medical bills, 
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mortgage or rent, tuition, and other types of ongoing 

expenses must be met. The injured person has typically lost 

time from work, or may not be able to return to work for an 

extended period. Needless or even intentional delay by the 

carrier in paying a meritorious claim increases and 

aggravates the worry, frustration, and emotional stress 

caused by the injury.   

During the late 1980’s, the Bureau of Insurance of the 

State Corporation Commission and the Office of the Attorney 

General regularly received complaints from citizens 

concerning the handling of first-party claims by motor 

vehicle insurers. Citizens reported delays that caused 

significant financial hardship, frustration, and worry. As a 

result, the Virginia General Assembly created a Joint 

Subcommittee to study what was viewed as a serious 

problem, in addition to other issues related to motor vehicle 

insurance.     

 The legislative history associated with Va. Code §8.01-

66.1(D)(1) reveals that the primary motivation for the 
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legislation was delay on the part of insurance carriers in 

paying first-party claims. The Joint Subcommittee reported: 

  
“C. CIVIL REMEDY FOR INSURER’S BAD FAITH  

  FAILURE TO PAY CLAIM 
 
The Office of the Attorney General 
expressed concern about what should be 
done when an insurer fails to fulfill its 
obligation to pay an auto insurance claim in 
a reasonable and timely fashion to its own 
insured or to an injured third party. Each 
year, the Bureau of Insurance and our 
Insurance and Utilities Regulatory Section 
receive scores of written complaints and 
telephone calls from citizens concerning the 
handling of policyholder claims. ...each of 
these complaints can represent a major 
financial difficulty for those involved. 
Lienholders, for example, still want loans 
repaid for vehicles that have been totaled, 
damaged vehicles must be repaired or 
replaced, and doctors and hospitals expect 
prompt payment for medical care provided.” 
(emphasis added). Final Report of the Joint 
Subcommittee Studying Motor Vehicle 
Insurance and Unisex Rating, Senate 
Document No. 29 (1991) p. 12. 

 
 The Attorney General further reported to the Joint 

Subcommittee: 

“Complaints directed to the Attorney 
General and the Bureau of Insurance, as 
well as citizen testimony to this 
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Subcommittee, suggest that something is 
wrong with the way some insurers handle 
automobile insurance claims. We have heard 
reports of ignored letters, unreturned phone 
calls, seemingly arbitrary reversals of 
position, agonizing delays, and utter 
frustration. Furthermore, it is probably fair 
to assume that we receive reports reflecting 
only a portion of the problem.” (emphasis 
added). Id. 
 

 As a result of the Joint Subcommittee’s work, the 

General Assembly enacted Va. Code §8.01-66.1(D)(1) in 

1991 to provide a remedy for insureds against their own 

insurance companies, for bad faith refusal to pay first-party 

claims.   

B. The legislative history of the Statute 
supports the finding that a UM carrier has a 
duty act in good faith to settle meritorious 
claims before trial, so that insureds will not 
suffer needless delay and be forced to pursue 
litigation all the way to final judgment 
against the tortfeasors, in every instance. 
 

 Statements in the legislative history demonstrate 

concern by the General Assembly for how carriers handled 

first-party claims before the insured was forced to pursue a 

lengthy and costly litigation process, to obtain a final 

judgment against the tortfeasor. Since the primary 
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legislative concern was the financial hardship caused by the 

delay in payment of first-party claims, it would be utterly 

inconsistent with that concern to conclude that the General 

Assembly enacted the statute to provide first-party insureds 

with a remedy that would not be available until after they 

had obtained a final judgment, which would mean that they 

had already suffered the needless delay, unnecessary 

expense and frustration that the statute was intended to 

prevent.   

 In addition, it is important to note that the legislative 

history makes frequent use of the terms “settle” and 

“settlement.” For example, the Joint Subcommittee 

reported: 

“C. Claims Settlement Problems; Bad Faith. 
Some of the public testimony presented the 
Joint Subcommittee during the three public 
hearings (Norfolk, Roanoke and Fairfax) held 
in 1990 concerned citizen complaints with 
the settlement practices of their insurer or 
third party insurer. The Joint Subcommittee 
found that with regard to first-party claims, 
the insured should have a statutory civil 
remedy against his insurer who in bad faith 
fails to properly settle a claim totaling more 
than $1,000 and should be able to seek a 
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penalty from the insurer. Testimony that led 
to this conclusion follows.” (emphasis 
added). Final Report of the Joint 
Subcommittee Studying Motor Vehicle 
Insurance and Unisex Rating Senate 
Document No. 29 (1991), p.11. 

 
 The frequent use of the words “settle” and “settlement” 

by the Subcommittee suggests that the General Assembly 

was primarily concerned with pre-judgment, not post-

judgment bad faith conduct. Generally, once a judgment has 

been obtained, there are no remaining issues or claims to 

settle. In addition, within the context of the Subcommittee’s 

concern for financial hardships caused by unnecessary delay, 

it makes no sense to interpret the words “settle” and 

“settlement” to refer solely to “settlement” following entry of 

final judgment.  

C. The phrase “refuses or fails to pay” includes  
“refusal to settle.” 
 

The Statute as enacted uses the terminology “denies, 

refuses, or fails to pay to its insured” (emphasis added). 

Based upon the legislative history, “fails to pay” clearly 

includes “refusal to settle.” Those who work in the insurance 
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industry uniformly understand the settlement process to 

include settlement offers and settlement negotiations. 

 As noted above, the legislative history of Va. Code 

§8.01-66.1(D)(1) plainly demonstrates that the Virginia 

General Assembly intended to allow a first-party insured, 

including UM claimants, to “seek a penalty from his/her 

insurer” by bringing a claim for bad faith refusal to settle, 

when the carrier failed to handle the claim in good faith. 

 In Nationwide Mutual Insurance Co. v. St. John, 259 

Va. 71, (2000), this Court held an insurer liable under 

Subsection (A) of Va. Code §8.01-66.1 for bad faith refusal 

to pay its insured’s medical bills. The opinion in St. John 

notes the purpose of Va. Code §8.01-66.1(D)(1) to punish a 

first-party insurer whose bad faith forces its insured to incur 

litigation costs: 

“Section 8.01-66.1(A) operates as a punitive 
statute in the same manner as §38.2-209 
because both punish an insurer whose bad 
faith dealings force an insured to incur the 
expense of litigation....” (emphasis added). 
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 By enacting Subsection D(1) of Va. Code §8.01-66.1, 

as with Subsection A, the General Assembly intended to 

prevent a first-party insured, including UM claimants, from 

being forced to litigate a meritorious first-party claim to final 

judgment, thereby suffering needless delay and unnecessary 

expense, in every instance. Limiting bad faith solely to 

conduct following entry of final judgment against the 

tortfeasor would circumvent the stated purpose of the 

legislation.  

 The legislative history of Va. Code §8.01-66.1(D)(1) 

demonstrates legislative concern for the mischief caused by 

common bad faith practices that created “agonizing delays 

and utter frustration” for insureds.   

D. Virginia Code §8.01-66.1(D)(1) is a remedial 
statute that should be liberally construed in 
favor of its legislative purpose. 

 
 In Board of Supervisors v. King Land Corporation, 238 

Va. 97 (1989), this Court held that the legislation’s remedial 

nature required liberal construction to suppress the mischief 

of insurance company practices at that time: 
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“...Further, it is a universal rule that statutes 
such as those under consideration here, 
which are remedial in nature, are to be 
‘construed liberally, so as to suppress the 
mischief and advance the remedy,’ as the 
legislature intended.” Shumate’s Case, 56 
Va. (15 Gratt.) 653, 661 (1860).” (original 
emphasis) Id. at 103. 

 
 Clearly, Va. Code §8.01-66.1(D)(1) is not likely to 

accomplish its legislative purpose of suppressing 

mischievous conduct by insurance companies, if it provides 

no remedy until after insureds obtain a judgment against 

negligent tortfeasors, because the vast majority of the 

mischief takes place prior to final judgment. So held the trial 

court in Copenhaver v. Davis, 31 Va. Cir. 227 (Louisa Cir. 

Ct. 1993), which held, in response to GEICO’s argument that 

the Statute applies only to post-judgment bad faith: 

“...In most instances, post-judgment relief 
would constitute no relief at all in addressing 
the problems perceived by the General 
Assembly.” (emphasis added). Id. at 227. 

 
The Circuit Court emphasized this important point as 

follows:  

“As previously indicated, we think the 
statute was intended to create both a duty 
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and a remedy. The duty is in fact what most 
policyholders believe they have, and that is 
a company with a duty to act in good faith 
in handling an insured’s claim. This duty 
permits frugality but prohibits bad faith 
performance or fraud.” Id. at 227-228. 

 

CONCLUSION 

 The insurance carriers in these appeals argue that they 

have no obligation or duty to exercise good faith in 

responding to and in handling meritorious claims prior to 

entry of final judgment. Instead, they contend that they may 

with impunity force their insureds with meritorious claims to 

suffer needless delay, frustration, and unnecessary expense, 

and engage in whatever degree or extent of bad faith 

conduct they choose, so long as it occurs prior to the entry 

of final judgment. This argument finds no basis in law or in 

logic, because it contradicts the plain language of Va. Code 

§8.01-66.1(D)(1), is not supported by the relevant case law, 

and plainly frustrates the legislative purpose of the Statute. 

 For the foregoing reasons, the Virginia Trial Lawyers 

Association respectfully requests this Court to hold that Va. 



  

-29- 
 

Code §8.01-66.1(D)(1) imposes a duty and obligation on the 

part of uninsured/underinsured motorist carriers to 

demonstrate good faith, and to treat their insureds with the 

fundamental dignity and respect that good faith implies 

throughout the course of handling each claim, rather than 

limiting the obligation of good faith and fair dealing to the 

comparatively insignificant, almost irrelevant period between 

final judgment and final payment. 

Respectfully Submitted, 

 

W. Coleman Allen, Jr., VSB No. 19847 
Allen Allen Allen & Allen 
1809 Staples Mill Road 
Richmond, VA 23230 
T: 804-257-7512 
F: 804-257-7589  
coleman.allen@allenandallen.com 
 
John J. Rasmussen, VSB No. 45787 
Insurance Recovery Law Group, PLC 
P.O. Box 8049 
Richmond, VA 23223 
T: 804-308-1359 
F: 804-308-1349 
jjr@insurance-recovery.com 



  

-30- 
 

 
 
Gerald A. Schwartz, VSB No. 14618 
Law Offices of Gerald A. Schwartz 
2827 Duke Street 
Alexandria, Virginia 22314 
T: 703-823-0055  
F: 703-370-7732  
schwartz@geraldaschwartz.com 
 

 



CERTIFICATE OF SERVICE 
 
  

The undersigned hereby certifies that on October 31, 2016, 

the foregoing was filed electronically via the VACES system with 

the Supreme Court of Virginia and that ten copies of the same 

were hand delivered to the clerk’s office.  This same date, a copy 

of the foregoing was sent via email to all counsel of record, at the 

email addresses below: 

COUNSEL FOR APPELLEE GEICO CASUALTY CO. 
 
Alan B. Rashkind 
Furniss, Davis, Rashkind, & Saunders, P.C. 
6160 Kempsville Cir., Ste. 341B 
Norfolk, VA 23502 
arashkind@furnissdavis.com 
 
Michael Joshi 
Kearney, Freeman, Fogarty & Joshi, PLLC 
4085 Chain Bridge Rd., Ste. 500 
Fairfax, VA 22030 
mjoshi@kffjlaw.com 
 
COUNSEL FOR EBENEZER MANU: 
Jeremy Flachs 
Justin Lerche 
 
Law Offices of Jeremy Flachs 
6601 Little River Tnpk., Ste. 315 
Alexandria, VA 22312 
Jeremy.flachs@flachslaw.com 
Justin.lerche@flachslaw.com 

mailto:arashkind@furnissdavis.com
mailto:mjoshi@kffjlaw.com
mailto:Jeremy.flachs@flachslaw.com
mailto:Justin.lerche@flachslaw.com


 
COUNSEL FOR JOSEPH TYLER GLASGOW AND LIBERTY 

MUTUAL INSURANCE COMPANY: 
 
Richard W. Souther 
Law Offices of Christopher R. Costabile 
10555 Main St., Ste. 400 
Fairfax, VA 22030 
Richard.souther@libertymutual.com 
 
COUNSEL FOR TERRI I. CONNER: 
 
Norman A. Thomas 
Norman A. Thomas, PLLC 
1012 E. Main St., Lower Level 
Richmond, VA 23219 
norman@normanthomaslaw.com 
 
Randall T. Trost 
Randall Trost, P.C. 
801 Main Street, 10th Floor 
Lynchburg, VA 24504 
rttrost@trostlaw.com 
 
Michael E. Thorsen 
Bancroft, McGavin, Horvath & Judkins, PC 
9990 Fairfax  Blvd.,  Ste. 400 
Fairfax, VA 22030 
mthorsen@bmhjlaw.com 

 
  

 

     
    John J. Rasmussen 

mailto:Richard.souther@libertymutual.com
mailto:norman@normanthomaslaw.com
mailto:rttrost@trostlaw.com
mailto:mthorsen@bmhjlaw.com


 
 

 

In the 

Supreme Court of Virginia 
At Richmond 

 
Record No. 160852 

EBENEZER MANU, 
Appellant, 

– v. – 

GEICO CASUALTY COMPANY, 
Appellee. 

 
Record No. 160611 

TERRI I. CONNER, 
Appellant, 

– v. – 

JOSEPH TYLER GLOSGOW and LIBERTY MUTUAL INSURANCE CO., 
Appellees. 

(PAIRED FOR ORAL ARGUMENT) 
\ 

REPLY BRIEF OF VIRGINIA TRIAL LAWYERS’ ASSOCIATION AS 
AMICUS CURIAE IN SUPPORT OF APPELLANTS AND REVERSAL 

 

Gerald A. Schwartz, VSB No. 14618 
Law Offices of Gerald A. Schwartz 
2827 Duke Street 
Alexandria, Virginia   22314 
T: 703-823-0055  
F: 703-370-7732  
schwartz@geraldaschwartz.com 
 

W. Coleman Allen, Jr., VSB No. 19847 
Allen Allen Allen & Allen 
1809 Staples Mill Road 
Richmond, VA 23230 
T: 804-257-7512 
F: 804-257-7589  
coleman.allen@allenandallen.com 
 
John J. Rasmussen, VSB No. 45787 
Insurance Recovery Law Group, PLC 
P.O. Box 8049 
Richmond, VA 23223 
T: 804-308-1359 
F: 804-308-1349 
jjr@insurance-recovery.com 
 

Counsel for Amicus Curiae Virginia Trial Lawyers’ Association                                                                      
 

  COUNSEL PRESS • VA – (800) 275-0668 



i 
 

TABLE OF CONTENTS 
 
Introduction ....................................................................... 1 
 
Argument .......................................................................... 2 
 
The Statute provides a remedy for bad faith by motor vehicle 
insurance carriers, such as UM carriers................................... 2 
 
The Statute’s terms control absent an absurdity ...................... 4 
 
Courts adopt readings that further a statute’s purpose, if textually 
permissible ........................................................................ 5 
 
Under the UM Statute, carriers must pay insureds all sums they 
are “legally entitled to recover” from uninsured motorists, without 
regard to if and when a tort judgment is entered ..................... 6 
 
This Court has defined when a UM/UIM insured is “legally entitled 
to recover” ........................................................................ 7 
 
The Statute governs conduct connected to “claims” – not “suits” 
or “judgments” ................................................................... 8 
 
The Statute’s only timing requirement is that courts do not award 
bad faith remedies until after a carrier refuses or fails to pay ..... 9 
 
This Court’s precedent does not support expanding Midwest 
Mutual to claims by insureds against their insurers................... 9 
 
The VADA first shuns legislative history, but then offers legislative 
materials with no probative value ......................................... 10 
 
Conclusion ........................................................................ 11 
 
Certificate 
 
  



ii 
 

TABLE OF AUTHORITIES 
 
Cases 
 
Aetna Cas. & Sur. Co. v. Dodson,  
 345 Va. 346 (1988) ..................................................... 10 
 
Board of Supervisors v. King Land Corp.,  
 238 Va. 97 (1989) ....................................................... 5 
 
Colonial Insurance Co. v. Rainey,  
 237 Va. 270 (1989) ...................................................... 7 
 
Midwest Mut. Ins. Co. v. Aetna Cs. & Sur. Co.,  
 216 Va. 926 (1976) ................................................. 9, 10 
 
Miller & Rhoads Building, L.L.C., v. City of Richmond,  
 790 S.E.23 484 (2016) ................................................. 4 
 
 
Rules and Statutes 
 
Virginia Code § 8.01-66.1(D)(1) ............................................ 1 
 
Virginia Code § 38.2-2206 .................................................... 3 
 
 
Other Authorities 
 
BLACK’S LAW DICTIONARY 301 (10th ed. 2014) ........................ 8 
 
The Emily and The Caroline, 22 U.S. 381(9 Wheat.) (1824) ....... 5 
 
Antonin Scalia & Bryan A. Garner, Reading Law: the 
Interpretation of Legal Texts (1st ed. 2012) ............................ 5 
 



1 
 

INTRODUCTION 

These two appeals ask: does Virginia Code § 8.01-

66.1(D)(1)(the “Statute”) offer a remedy for an uninsured-

underinsured insurer’s1 bad faith before a tort judgment for 

the insured. After reading the VADA’s amicus brief, one 

would think that the Insureds2 seek to shred settled law, 

unleashing an insurance cataclysm on the Commonwealth’s 

trampled carriers. The VADA, supporting the two insurer 

appellees,3 argues the Insureds’ position requires “strained 

reading[s],” leaving “well-established principles of Virginia 

law … overridden” and resulting in “an entirely new legal 

landscape” after an “upheaval.”4  

They also claim that the Carriers’ contrary view – that 

“the unique features of UM/UIM coverage require” a tort 

“judgment” – is, no doubt, “long established.” Moreover, the 

Carriers suggest that arguments leading to the dark end the 

                                                   
1 (“UM/UIM” or sometimes collectively, “UM”) 
2 (Manu, Conner, and the VTLA, collectively) 
3 (all three collectively, the “Carriers”) 
4 VADA Br. at 2 
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Insureds supposedly seek “repeatedly” misstate the Carriers’ 

position.5  

Such loose talk ignores what forms the foundation 

below the Insureds’ position: (1) the Statute’s text; and (2) 

authority from this Court. 

That rugged base supports finding that the Statute 

provides a remedy for bad faith conduct by UM/UIM carriers 

prior to a tort judgment for the insured. Thus, the VTLA 

respectfully requests this Court reverse the courts below.  

 

ARGUMENT 

The Statute provides a remedy for bad faith by motor 
vehicle insurance carriers, such as UM carriers 
 

The Statute’s plain language allows bad faith claims for 

any failure or refusal to pay a UM/UIM claim, and that law 

never mentions tort judgments at all – let alone as a 

requirement for such claims. 

Rather, the Statute states: [w]henever a court … finds 

that an insurance company licensed in this Commonwealth … 
                                                   
5 VADA Br. at 4 
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denies, refuses or fails to pay its insured a claim [over 

$3,500], under … a policy of motor vehicle insurance issued 

… to the insured and it is subsequently found by a judge … 

that such denial, refusal or failure to pay was not made in 

good faith, the company shall be liable to the insured in the 

amount otherwise due and payable under the … insured’s 

policy of motor vehicle insurance [plus doubled interest and 

attorneys’ fees].” 

 GEICO argues that this language does not include 

UM/UIM coverage, based on the false statement that such 

coverage has no deductibles.6 While GEICO argues that the 

UM Statute does not require a deductible, it turns out, 

however, that Virginia Code § 38.2-2206 (the “UM Statute”) 

specifically allows a $200 deductible for property damage 

caused by unidentified drivers. Weak to start with, GEICO’s 

deductible-based effort to carve UM coverage out of the 

Statute melts away. 

                                                   
6 GEICO Br. at 7 
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 Furthermore, to say no bit of the Statute “mentions 

uninsured motorist insurance” avoids that the Statute 

specifically governs all policies “of motor vehicle insurance.” 

UM/UIM insurance falls within that broad term. So, GEICO 

cannot credibly assert the Statute’s language does not 

govern UM/UIM coverage. 

 

The Statute’s terms control absent an absurdity 

Language matters. This Court has held that in 

interpreting statutes, courts apply the plain meaning absent 

ambiguous terms or an absurd result. Miller & Rhoads 

Building, L.L.C., v. City of Richmond, 790 S.E.23 484, 486 

(2016). 

Beyond that, when applying a law to facts, Courts favor 

textually permissible understandings that further a statute’s 

purpose. Long ago, this country’s judiciary recognized that 

when the text allows, courts adopt an understanding of 

statutes that furthers their purpose. 

   



5 
 

Courts adopt readings that further a statute’s 
purpose, if textually permissible 
 

“A textually permissible interpretation that furthers 

rather than obstructs the document’s purpose should be 

favored.” Antonin Scalia & Bryan A. Garner, Reading Law: 

the Interpretation of Legal Texts (1st ed. 2012)(citing The 

Emily and The Caroline, 22 U.S. 381(9 Wheat.) (1824)). This 

Court follows that same interpretive rule. Board of 

Supervisors v. King Land Corp., 238 Va. 97, 103 (1989). 

 Here, the parties before the Court offer different 

readings of the same language. The Statute protects 

insureds against insurer bad faith – with no temporal limit. 

And its text does not require a judgment first. So the text 

permits finding bad faith remedies exist under the Statute 

for the Insureds here. 
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Under the UM Statute, carriers must pay insureds all 
sums they are “legally entitled to recover” from 
uninsured motorists, without regard to if and when a 
tort judgment is entered 
 

That Statute’s plain text here expressly applies to all 

motor vehicle policies, and UM/UIM coverage provides 

insurance connected to motor vehicles. Together under the 

Statute and the UM Statute, Virginia law supports requiring 

good faith by carriers from a claim’s start. 

The UM Statute requires carriers undertake to pay the 

insureds all sums they are “legally entitled to recover as 

damages from the owner or operator of an uninsured motor 

vehicle.” (Emphasis supplied.) The Carriers argue this 

phrase requires a judgment first.7  

But that would lead to an absurd result. If persons are 

only “legally entitled” to rights after a judgment for them, 

the courts would brim with cases full of wronged victims and 

stalling defendants. Wiley defendants with superior 

resources would use that absurd result to bully less fortified 

plaintiffs, thereby discouraging good faith settlement in 
                                                   
7 Liberty Mutual Br. at 6, 8-13 
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every context – not just in the UM/UIM coverage world. Is 

such an incentive what Virginia wants to motivate 

dealmakers – let alone insurers that cover its residents? 

 

This Court has defined when a UM/UIM insured is 
“legally entitled to recover” 
 

It appears all parties agree that the UM statute requires 

insurers to pay all sums the insured is “legally entitled to 

recover” from an uninsured-underinsured motorist.8 

Although the parties do not seem to agree on what this 

means, that does not matter as this Court has already 

provided that text’s meaning in an UM/UIM coverage 

context. 

In Colonial Insurance Co. v. Rainey, 237 Va. 270 

(1989), this Court defined that italicized phrase above as “a 

legally enforceable right to recover damages from an owner 

or operator of an uninsured motor vehicle.” Id. at 275. This 

Court further held that to establish such a “legally 

enforceable right” the insured need only show that the 
                                                   
8 Liberty Mut. Br. at 8, GEICO Br. at 15, VADA Br. at 19 
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uninsured motorist is “potentially liable.” Id. (Emphasis 

supplied.) 

 

The Statute governs conduct connected to “claims” – 
not “suits” or “judgments” 
 

Beyond all that, the Statute’s words expressly remedy 

the refusal or failure to pay “a claim.” “A claim” is not 

limited to or required to include a “suit” or a “judgment.” 

Indeed, the Statute does not use either word. Instead, a 

“claim” means “any right to payment, even if contingent or 

provisional.” BLACK’S LAW DICTIONARY 301 (10th ed. 2014). 

Or “a demand for money … to which one asserts a right …” 

Id.  

Once a UM/UIM insured points to any right to payment, 

even if contingent or provisional, it has made a “claim.” 

Once it makes a “demand for money,” it has made a “claim.” 

And the Statute provides a remedy when a motor vehicle 

insurer fails or refuses to pay a “claim.” 

So, both this Court’s meaning assigned to “legally 

enforceable right” and the Statute’s focus on “claims” 
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support finding an obligation under existing law for UM/UIM 

carriers to act in good faith from the get-go. 

 

The Statute’s only timing requirement is that courts 
do not award bad faith remedies until after a carrier 
refuses or fails to pay 
 

The Statute has no temporal requirement – related to 

judgments or otherwise – other than that the bad faith 

finding by a court must be made after an insurer “denies, 

refuses or fails to pay its insured a claim … ” It does not say 

after a tort judgment for the insured. 

If the General Assembly had intended to make UM 

carriers liable only after a tort judgment, it could have said 

so. It did not even try.  

  

This Court’s precedent does not support expanding 
Midwest Mutual to claims by insureds against their 
insurers 
 

The Carriers depend on Midwest Mutual Insurance Co. 

v. Aetna Casualty & Surety Co. 216 Va. 926 (1976) to define 

what “legally entitled to recover” means. But the Court 
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addressed a different issue in that case: what “legally 

entitled to recover” means in cases where two carriers ask a 

court to resolve their own respective obligations stemming 

from UM coverage. 

Rather, this Court expressly distinguished Midwest 

Mutual on the nature of the parties left in the dispute. Aetna 

Cas. & Sur. Co. v. Dodson, 345 Va. 346, 351 (1988).9 So 

that case does not apply here. 

 

The VADA first shuns legislative history, but then 
offers legislative materials with no probative value 
 
 Beyond its Midwest Mutual reliance, the VADA argues 

that legislative history has no place in statutory 

interpretation.10 Hence, it asks that this Court discount the 

cited legislative history behind the Statute, a law passed by 

the General Assembly and signed by the Governor. 

But after warning against using legislative history, the 

VADA points to a bill patroned by one General Assembly 

                                                   
9 Case discussed at length at VTLA at 15-19 
10 VADA at 24 
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member, never passed, for the proposition that the entire 

“General Assembly itself recognized that [the Statute] is not 

triggered prior to the time that an insured … obtains a 

judgment.” 11  

The language of that proposed bill, however, in no way 

suggests that UM/UIM coverage does not fall within the 

Statute. Rather that bill sought a sweeping change in 

remedy, allowing double the amount owed, capped at 

$350,000 extra, rather than only double interest and fees. 12 

 That unpassed bill, advocating a wildly different remedy 

than previously available, does nothing to show the entire 

140-person legislature’s collective and supposedly uniform 

understanding of existing law on when UM/UIM carriers must 

act in good faith. 

 

CONCLUSION 

 The Carriers’ seek a ruling under which UM insurers 

would owe no duty to act in good faith until their insureds 
                                                   
11 VADA at 25-26  
12 VADA at 25 
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get actual judgments against drivers that hurt them.13 

Perhaps sensing the potentially resulting mischief, the VADA 

argues for a result here that would leave no bad faith 

deterrent, while claiming it does not contend “that there is 

no duty of good faith owed by a UM/UIM carrier to its 

insureds during the claim handling process.” And although it 

admits such a duty might exist, it argues UM coverage bad 

faith “is not before the Court at this time.” But if not now – 

when? 

 And the language of the two statutes coupled with 

cases from this Court interpreting them lead to this 

conclusion: current Virginia law supports providing a remedy 

for bad faith conduct by a UM/UIM carrier for its pre-tort-

judgment conduct. So the VTLA respectfully asks this Court 

to reverse the decisions below. 

  

                                                   
13 GEICO Br. at 9 (urging that neither the Statute nor its 
history support finding that carrier must act in good faith 
before such a judgment); Liberty Mut. Br. at 7-8; VADA Br. 
at 20 
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AMICUS STATEMENT OF INTEREST 

 The Virginia Trial Lawyers’ Association (VTLA) is an organization of 

over twenty-five hundred Virginia attorneys dedicated to promoting 

professionalism within the trial bar, enhancing the competence of trial 

lawyers, protecting and preserving individual liberties and rights, and 

supporting an efficient and constitutionally sound judicial system. 

VTLA respectfully requests that the Court grant rehearing of this 

appeal. VTLA is concerned that language in this Court’s opinion will upset 

long-settled principles regarding gross negligence and will create confusion 

regarding the relevance of actions taken before and after negligent acts 

such that the focus in both gross and ordinary negligence cases would be 

diverted from the actions of the defendant at the time of the accident. This 

appeal presents important issues of Virginia law and trial practice in 

Virginia courts, and implicates not only the rights of the parties in this case 

but also the rights of litigants throughout the Commonwealth.   

With this decision, every case raising the limited immunity doctrines 

that this Court has crafted over the years will essentially become an 

absolute immunity case—with painstaking searches for every fact that may 

be spun in favor of showing “some care” no matter how remote from the 

actual incident giving rise to the suit.  VTLA assumes that it was not the 
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majority’s intent to essentially abrogate limited immunity and urges this 

Court to rehear this matter to clarify this important point.  Accordingly, this 

Court should grant Elliott’s Petition for Rehearing.  

ARGUMENT 

I. THIS COURT SHOULD RECONSIDER ITS DECISION WITH 
REGARD TO THE PROPRIETY OF ALLOWING THE CASE TO GO 
TO THE JURY. 

A. GROSS NEGLIGENCE IS ORDINARILY A JURY QUESTION. 

Amid a growing trend of the death of the jury trial, this Court has, as 

our Constitution provides, stood as a bulwark in favor of allowing juries to 

resolve disputed issues of fact.  “In this context, we have repeatedly held 

that summary judgment is a drastic remedy, available only when there are 

no material facts genuinely in dispute.” Fultz v. Delhaize Am., Inc., 278 Va. 

84, 88 (2009).  This is particularly so with regard to a determination of 

gross negligence, where this Court has always held that whether gross 

negligence has been established is ordinarily a matter of fact to be decided 

by a jury.  Frazier v. City of Norfolk, 234 Va. 388, 393 (1987).  

According to the VTLA’s research, this action is the first and only time 

that this Court has affirmed summary judgment on the issue of gross 

negligence and/or held that a plaintiff failed to establish gross negligence 

as a matter of law in a case involving charitable immunity. 
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B. THE TRIAL COURT FAILED TO CONSTRUE THE EVIDENCE 
IN THE LIGHT MOST FAVORABLE TO THE NONMOVING 
PARTY. 

“The decision to grant a motion for summary judgment is a drastic 

remedy.”  Turner v. Lotts, 244 Va. 554, 556 (1992). When ruling on a 

motion for summary judgment, trial courts are required to construe the 

evidence in the light most favorable to the nonmoving party.  Frazier, 234 

Va. at 392.  Virginia Supreme Court Rule 3:20 provides that summary 

judgment shall not be entered if any material fact is genuinely in dispute. 

Likewise, when this Court reviews a grant of summary judgment, it 

views the evidence in the light most favorable to the nonmoving party, 

“giving her the benefit of all inferences which a jury might fairly draw from 

the evidence.”  Howell v. Sobhan, 278 Va. 278, 280 (2009).  If several 

inferences may be drawn from the evidence, this Court adopts those most 

favorable to the nonmoving party unless they are strained, forced or 

contrary to reason.  Id.  It appears that the standard of review was not 

followed here. 

This Court identified four “undisputed material facts” that, in its view, 

establish that the defendant was not grossly negligent as a matter of law.  

Elliott v. Carter, 2016 Lexis 151, *6 (2016).  Specifically, this Court noted 

that the plaintiff did not allege: (1) that Caleb had any difficulty walking out 
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along the sandbar with Carter, or (2) that Carter was aware of any hidden 

danger posed by the sandbar, the river or its current. Consideration of 

these “facts” is problematic for three reasons.  First an allegation of 

negligence is sufficient without specifying the particulars of the negligence.  

Va. Sup. Ct. R. 3:18.  Second, the trial court below had already considered 

the allegations in the complaint, and found them sufficient to survive 

demurrer.  Third, the defendant himself argued that the danger of drowning 

was open and obvious as a matter of law to the decedent—a 13-year old 

boy who did not know how to swim.  Viewed in the light most favorable to 

the plaintiff, it seems inconsistent to contend that the 16-year old 

supervisor/swim instructor was unaware of the dangers. 

Also, it appears that there was no consideration as to the decedent’s 

age.  There is a rebuttable presumption that a child between the ages of 7 

and 14 is legally incapable of committing acts of negligence.  Virginia Elec. 

& Power Co. v. Dungee, 258 Va. 235, 246 (1999).  That presumption does 

not apply to the 16-year old supervisor in this case.  Yet, the jury was not 

permitted to consider what effect, if any, the decedent’s age impacted his 

ability to know and understand the danger of his situation. 

 Third, this Court noted in its opinion that Carter instructed Caleb to 

walk back to shore along the same route he had taken before, and that 
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there was no evidence that conditions had changed such that doing so 

would have been different or more dangerous.  Viewed in the light most 

favorable to the nonmoving party, there is no evidence: (1) that it was 

proper for Carter to expect a 13-year old child to follow his instruction, or 

(2) that Caleb would have or could have taken the exact same path back to 

the shore.  The mere fact that Carter attempted to walk back, fell into the 

river and drowned, is evidence that the conditions were dangerous.  Having 

placed the child in a position of danger, it seems contrary to suggest that 

Carter exercised “some degree of care” by saying, “find your way back.”1   

Fourth, and finally, this Court observed that Carter tried to swim back 

and assist once Caleb slipped off the sandbar.  In this Court’s view, such 

evidence indicates that Carter was close enough to attempt to render 

assistance when Caleb fell into the water, and that Carter attempted to 

render assistance. However, viewed in the light most favorable to the 

nonmoving party, the simple fact is that Carter was not close enough to 

render assistance.  Caleb drowned because Carter was not in a position to 

                                                 

1 In a similar context, would any reasonable person believe that a public 
school driving instructor was not grossly negligent if, after accompanying a 
student driver into the middle of traffic, the instructor got out of the car and 
said to the student, “Drive back the way you came”? 
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pull him out of the water and prevent his death.  

The trial court below did not view the evidence in the light most 

favorable to the nonmoving party and it appears that this Court followed 

suit.  In addition, the VTLA respectfully notes that two justices dissented in 

this matter, indicating that reasonable minds can (and do) differ as to 

whether a jury could conclude that the defendant was grossly negligent on 

the facts presented here. 

II. THIS COURT SHOULD RECONSIDER ITS DECISION 
REGARDING THE DEFENDANT’S PRE- AND POST-ACCIDENT 
CONDUCT. 

This Court held that no jury issue was presented on gross negligence 

where the defendant knew a 13-year old child could not swim, but 

nonetheless led the child to a sandbar 150 yards into a major river with a 

strong current, without life vest or safety equipment, and then abandoned 

the child to fend for himself, telling the child to “walk back to shore the way 

they had come.”  

While the abandonment was the act that led directly to the drowning, 

this Court found that gross negligence was defeated because the 

supervisor exhibited some degree of care in overseeing the child both 

before and after abandoning the child.   

Before this case, this Court has never found that actions separated in 
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time and place from the actual negligent act show the slight care necessary 

to avoid gross negligence, because evidence of conduct before the 

accident is simply irrelevant.  In Cherry v. D.S. Nash Constr. Co., 252 Va. 

241, 244 (1996), this Court held that evidence that a defendant was not 

negligent on other occasions or was in the habit of conducting itself in a 

safe and careful manner is inadmissible.  This Court explained that the 

“rule is designed to ensure that evidence is relevant to the issues 

presented, namely, whether the defendant was negligent at the time of the 

acts complained of and whether any such negligence was a proximate 

cause of the plaintiff's injury.” Id., emphasis added.2 

Similarly, in the context of punitive damages, this Court clearly and 

decisively held that post-accident conduct is not relevant, and has no 

probative value, even when offered on the issue of the amount of punitive 

damages.  Cain v. Lee, 290 Va. 136-137 (2015).  

The temporally relaxed inquiry used by the Court here is not even 

mentioned in most gross negligence cases decided by this Court.  See, 

                                                 

2 While the Court has held that the “cumulative effect of several acts of 
negligence may constitute gross negligence,” Ferguson v. Ferguson, 212 
Va. 86, 90 (1971), the Court has never held that acts of non-negligence 
occurring remotely in time from the actual act causing the injury are 
relevant and admissible on the question of gross negligence. 
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e.g., Koffman v. Garnett, 265 Va. 12 (2003) (allowing a claim of gross 

negligence to go forward against a football coach without considering the 

coach’s actions before and after the negligent act that resulted in injury).  

Here, this Court cited two cases to support its conclusion that the 

defendant’s post-accident conduct establishes that he was not grossly 

negligent as a matter of law—Colby v. Boyden, 241 Va. 125 (1991) and 

Kuykendall v. Young Life, 261 Fed. Appx. 480 (4th Cir. 2008).  The VTLA 

respectfully submits that these authorities do not support that proposition. 

In Colby, this Court found that the defendant officer exercised “some 

degree of diligence and due care” because the officer: (1) activated his 

lights and siren; (2)  did not speed more than five miles over the speed 

limit; and, (3) swerved and braked in an attempt to avoid the collision.  

Significantly, the care shown by the officer was in place at the time of the 

crash.  Colby was not a case where the officer relied upon temporally 

remote actions to avoid gross negligence.  

In Kuykendall, a plaintiff fell after clipping onto the wrong line on a 

ropes course.  The court found that the defendant was not grossly 

negligent as a matter of law because it made substantial efforts to train 

personnel and make the ropes course safe.  The court did not find that the 

exercise of slight care after the plaintiff was injured precluded a finding of 
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gross negligence.   

None of the Virginia decisions cited in Kuykendall stand for the 

proposition that a defendant who offers care after putting someone in peril 

is absolved of liability for gross negligence.  See Frazier v. City of Norfolk, 

234 Va. at 392 (city failed to install protective devices or to post warnings at 

the edge of a platform); Chapman v. City of Virginia Beach, 252 Va. 186, 

190 (1996) (city failed to repair a broken gate); Cowan v. Hospice Support 

Care, Inc., 268 Va. 482, 486-87 (2004) (hospice resident died because the 

aide who fractured her leg did not seek medical attention for the injury).  

None of these authorities serve as precedent for the consideration of pre- 

and post-accident conduct in a gross negligence case. 

By expanding the inquiry for gross negligence to include an 

ineffectual instruction before abandoning the boy and rescue efforts that 

were unsuccessful because the supervisor was too far away, the language 

employed by the Court’s opinion in this case opens the factual inquiry in 

virtually every case of gross negligence—and possibly in ordinary 

negligence cases as well—to behavior occurring before and after the actual 

negligent act that caused the injury.  Allowing trial courts to consider such 

evidence would be a sea-change in this Court’s jurisprudence regarding 

gross negligence.  See, e.g., Chapman, 252 Va. at 194 (evidence that the 
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maintenance supervisor showed some care by deciding to repair a 

defective gate in the spring before tourist season did not absolve him from 

liability); Cowan, 268 Va. at 488-89 (the charity that provided morphine to 

the decedent after its aide broke her leg was not absolved from liability for 

gross negligence as a matter of law); Green v. Ingram, 269 Va. 281, 293 

(2005) (a police officer who fired multiple shots into a door showed care by 

pausing after each shot; however, this Court did not consider such 

evidence when ruling on the gross negligence issue). 

 VTLA respectfully requests that the Court grant rehearing of this 

appeal because this Court’s expansion of the temporal scope of evidence 

relevant to the gross negligence inquiry encourages consideration of 

irrelevant evidence and is not supported by precedent.  If this Court did not 

intend to change the legal standard for admissibility of evidence in gross 

negligence cases, the VTLA respectfully asks this Court to clarify the 

language employed in its opinion, because the current language will upset 

long-settled principles regarding gross negligence and create confusion 

regarding the relevance of actions taken before and after negligent acts. 

CONCLUSION 

 For the foregoing reasons, this Court should grant Elliott’s Petition for 

Rehearing in this matter. 
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The Virginia Trial Lawyers’ Association (“VTLA”) submits this brief as 

Amicus Curiae in support of the Appellee, Catherine Osborne, 

Administrator of the Estate of Michael J. Osborne, deceased.  

The Circuit Court’s holding below was consistent with established 

precedent and correct in all respects.  The Assignments of Error now 

advanced by the Appellants were neither presented nor preserved in the 

trial court.  Should the Court adopt the Appellants’ arguments, it would 

overrule decades of established Virginia tort law and erect new legal 

hurdles that were never even hinted at by the General Assembly.  The 

VTLA writes to focus on the practical effects of the trial court’s ruling, as 

that is where its interests lie. 

Statement of the Case 

 VTLA adopts the statement of the case in the Appellee’s briefs. 

Statement of Facts 

 VTLA adopts the statement of facts in the Appellee’s briefs. 

Assignments of Error 

 This appeal involves two assignments of error, neither of which were 

preserved – or even presented – in the court below, and both of which are 

squarely rejected by this Court’s precedent. VTLA’s arguments relate to 

both assignments of error.   
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Summary of Argument 

 Assignment of Error No. 1 (“AOE 1”) should be dismissed pursuant to 

Rule 5:25.  It is overbroad, and it asks this Court to reverse the circuit court 

on the basis of arguments the Appellants never raised at trial.  All parties in 

the trial court conceded that this was a “scope of consent” case.  Dr. Mayr’s 

evidence was that the wrong-level surgery was a “complication” that was 

within the scope of consent; Ms. Osborne’s evidence was that the wrong-

level surgery was outside the scope of consent. The trial court, sitting as 

the finder of fact, resolved this conflicting evidence in favor of Ms. Osborne, 

finding that the wrong-level surgery was outside the scope of consent and 

therefore an unconsented-to touching (i.e., a battery).  Dr. Mayr now asks 

this Court to disregard the trial court’s factual determination, adopt his 

rejected defense, and resolve a question that was neither presented nor 

preserved in the court below: whether a hypothetical “slipped scalpel” 

constitutes a battery.  This assignment should be dismissed without further 

consideration. 

 Assignment of Error No. 2 (“AOE 2”) erroneously suggests that the 

Virginia Medical Malpractice Act (“VMMA”) eliminated battery and all other 

potential torts against health care providers other than “medical 

malpractice.” This argument is unsupported by the VMMA and decades of 
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case law analyzing – and permitting – “medical battery” claims against 

health care providers.  If the General Assembly had given doctors such 

immunity, it would not have taken this Court, doctors, and their attorneys 

over 40 years to realize it. 

 

Argument 

1. Standard of review. 

When reviewing a decision on a motion to strike, the Court must 

“review the evidence in the light most favorable to the non-moving party.” 

Kiddell v. Labowitz, 284 Va. 611, 629, 733 S.E.2d 622, 632 (2012). The 

non-moving party must be given “the benefit of all substantial conflict in the 

evidence, and all fair inferences that may be drawn therefrom.” Hadeed v. 

Medic-24, Ltd., 237 Va. 277, 281, 377 S.E.2d 589, 590 (1989) (internal 

quotation marks and citation omitted). 

Where, as here, the circuit court denied a motion to strike, the Court 

should review the evidence to determine if the action was in error because 

either “it is conclusively apparent that [the] plaintiff has proven no cause of 

action against [the] defendant,” or “it plainly appears that the [circuit] court 

would be compelled to set aside any verdict found for the plaintiff as being 

without evidence to support it.” Blue Ridge Serv. Corp. v. Saxon Shoes, 
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Inc., 271 Va. 206, 218, 624 S.E.2d 55, 62 (2006) (internal quotation marks 

and citation omitted). 

The Appellants incorrectly suggest that the Court may engage in de 

novo review.  As set forth herein, the Appellants conceded that this was a 

“scope of consent” case.  This Court has repeatedly held that “scope of 

consent” is a question of fact, not law.  See Washburn v. Klara, 263 Va. 

586, 588, 561 S.E.2d 682, 683 (2002) (concluding the “plaintiff presented 

sufficient evidence to create a factual dispute on this [scope of consent] 

issue, which a jury must resolve”); Woodbury v. Courtney, 239 Va. 651, 

654, 391 S.E.2d 293, 295 (1990) (“A factual issue was created and the jury 

should have been allowed to determine the extent of the permission 

Woodbury granted to Dr. Courtney and whether he exceeded the scope of 

that permission.”); Pugsley v. Privette, 220 Va. 892, 896, 263 S.E.2d 69, 72 

(1980) (“The critical issue in this case is a factual one, and it is whether 

Mrs. Privette revoked the consent she gave Dr. Pugsley…”).  This Court 

reviews questions of fact in the light most favorable to the prevailing party, 

and will not disturb a finding of fact unless clearly erroneous or without 

evidence to support it.  Moorman v. Blackstock, Inc., 276 Va. 64, 73-74, 

661 S.E.2d 404, 409 (2008) (citing Va. Code § 8.01-680). 
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2. Assignment of Error No. 1 should be dismissed. 

a. This issue was neither presented nor preserved. 

Contrary to the wording of Assignment of Error No. 1, this case did 

not present the issue of whether “a cause of action for the negligent 

performance of a consented-to medical/surgical procedure” may be 

maintained as a cause of action for battery.  The trial court never heard 

argument on that point.  It didn’t have to, because all of the parties in the 

trial court admitted that this was a “scope of consent case.”   

Dr. Mayr repeatedly conceded, and put on evidence, that this was a 

“scope of consent” case.  See J.A. at pp. 31 (“The issue is whether there 

was a complication or there was operating outside the scope of consent.”); 

pp. 44 (“Q: Was what happened to him … within the scope of that risk? A: 

That was within the scope of risk.”) (expert testimony); pp. 68 (“Your Honor, 

the issue here is the scope of the consent that was given by the patient”); 

pp. 70 (“The scope of the consent was adequate for the complication that 

occurred.  There was no operation that occurred outside the scope of the 

consent that was given by Mr. Osborne…. It was within the scope of 

consent.”).   

 Dr. Mayr’s counsel even responded to extensive questioning from the 

court as to whether a wrong-leg procedure (Id. at pp. 71-72) or a distant 
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wrong-site procedure (e.g., operating many spinal levels away from the 

consented-to target) would be beyond the scope of express or implied 

consent. Id. at pp. 72-73.  Dr. Mayr’s counsel attempted to distinguish 

these scenarios by arguing that the disclosure of the risk of “misplacement 

of screws” on Dr. Mayr’s signed consent form brought his wrong-level 

surgery within the “scope of consent.”  Id. at pp. 71.   

For her part, Ms. Osborne tried the case below as a “scope of 

consent” case.  Id. at pp. 35-36 (“Mr. Osborne gave consent solely for the 

purpose of surgery at C5-C6…. [W]e have conclusively established that Dr. 

Mayr went beyond the scope of consent that he was given in performing 

the surgery at C6-C7… [H]e operated on a level for which he was not given 

consent.  And the Supreme Court of Virginia says that’s a battery.”) 

(emphasis added). 

The trial court also confirmed the parties’ jointly-held position that this 

was a “scope of consent” case: 

THE COURT:  [If defense counsel] Mr Rawls, … says if this 
case goes to the scope of consent, you agree 
with that? 

MR. MIMS:  Yes, for any battery, of course it would. 
THE COURT: This is a scope of consent case? 
MR. MIMS:  Yes. … 
THE COURT: Everybody agrees that this is a scope of the 

consent case? 
MR. MIMS:  Absolutely. 
THE COURT: Okay. 
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Id. at pp. 73-74 (emphasis added). 

The trial court went on to further clarify the precise matter at issue: 

MR. MIMS:  Our case is that the June 15 surgery was not 
performed as anticipated. 

THE COURT: It was beyond the scope. 
MR. MIMS:  Beyond the scope. 
THE COURT: I understand. 
 

Id. at pp. 82-83 (emphasis added). 

 Thus, this case presented the issue of whether the surgery actually 

performed was within the scope of the consent actually given.  The Plaintiff 

contended that it was outside the scope of consent, relying upon Dr. Mayr’s 

responses to requests for admission wherein he admitted that he actually 

operated at the C6-7 (wrong) level, Id. at pp. 123 (RFA 9), and “that the 

intended surgery was at a different level.”  Id. at pp. 124 (RFA 11).  In 

defense, Dr. Mayr contended that this was an “unintentional” “complication” 

which was within the scope of consent.  Id. at pp. 41-44, 62.1   

The trial court denied Dr. Mayr’s motion to strike the evidence and, 

sitting as the finder of fact, resolved the conflict in the evidence by 

concluding that Dr. Mayr’s wrong-level procedure was outside the scope of 

                                      
1 “Intent” was never an issue at trial; only the scope of consent.  Contrary to 
the Appellant’s argument on appeal, there is nothing in the record 
suggesting that the trial court concluded that the wrong level procedure 
was a “per se ‘technical battery.’” (Appellant’s Br. at 14.)   
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consent.  To the extent the Court evaluates this finding of fact, it must 

afford the Appellee “the benefit of all substantial conflict in the evidence, 

and all fair inferences that may be drawn therefrom.” Hadeed, 237 Va. at 

281, 377 S.E.2d at 590 (internal quotation marks and citation omitted). 

With this background, it is abundantly clear that this case did not 

involve, as Dr. Mayr now suggests, “a cause of action for the negligent 

performance of a consented to medical/surgical procedure…”   Instead, it 

was a “scope of consent” case.  Thus, because Assignment of Error No. 1 

was neither presented nor preserved in the trial court, the Court should 

simply dismiss it pursuant to Rule 5:25. 

b. Even if Dr. Mayr preserved the First Assignment of Error, 
the evidence revealed that he committed a “medical 
battery.” 

Dr. Mayr did, in fact, commit a “technical battery,” also known as a 

“medical battery.”  Dr. Mayr had consent to fuse C5-C6.  Instead, he fused 

C6-C7, which was not within the scope of his consent.  His touching was 

intentional (a fact that was actually uncontested) and was not consented to.  

Under Virginia law, this is a battery. 

Battery is “an unwanted touching which is neither consented to, 

excused, nor justified.” Koffman v. Garnett, 265 Va. 12, 574 S.E.2d 258, 
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261 (2003).  Because the physician-patient relationship is a consensual 

one, Lyons v. Grether, 218 Va. 630, 633, 239 S.E.2d 103, 105 (1977), a 

physician or surgeon must first obtain consent before treating or operating 

on a patient.  Washburn, 263 Va. at 590, 561 S.E.2d at 685.  This Court 

has long held that “[a]n unauthorized operation is a wrongful and unlawful 

act for which the surgeon will be held liable in damages.”  Id. (quoting 

Pugsley, 220 Va. at 899, 263 S.E.2d at 74). 

This Court has been able to distinguish between a medical battery 

and medical negligence since at least 1808.  See Taylor v. Rainbow, 12 

Va. 423, 1808 Va. LEXIS 54, 2 Hen. & M. 423 (1808).  The defendant in 

Taylor discharged a firearm in a public place, causing the loss of the 

plaintiff’s leg.  The plaintiff pursued an action of trespass vi et armis 

(“trespass by force and arms”), a common law action that has evolved into 

the modern torts of battery, trespass to chattels, and conversion.   The 

defendant contended that he did not “intend” the outcome, but this Court 

did not permit his defense.  Analogizing to a medical battery, this Court 

reasoned that an action of trespass vi et armis would be justified where a 

surgeon performed an amputation on the wrong leg.  Id. at 438.  In 

contrast, if the amputation was consented to but was performed improperly, 

“an action of trespass on the case, (founded upon his ignorance and 
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unskilfulness in performing what he had undertaken,) would seem to be the 

proper remedy…”  Id. at 438.  The Court then set forth the 

battery/negligence distinction that still holds true today: 

where the act done is, in itself, an immediate injury to another's 
person or property, there trespass vi et armis will lie; but where 
the act is not immediately injurious, but only by consequence, 
and collaterally, there no action of trespass vi et armis will lie, 
but a special action on the case for the damages consequent 
on such act. 
 

Id.  Thus, because the “law is so jealous of the sanctity of the person,” an 

operation performed without consent, or outside the scope of consent, 

constitutes an “immediate injury” giving rise to a battery claim.  Pugsley, 

220 Va. at 899-900, 263 S.E.2d at 74. 

c. Even if Dr. Mayr preserved the First Assignment of Error, 
the Court has already held that Virginia is a “single intent” 
state.  

To truly engage with Assignment of Error No. 1, and for that 

Assignment to present a question of law subject to de novo review, the 

Court would need to decide whether Virginia is a “single intent” or a “dual 

intent” state.  The “dual-intent” approach requires both an intent to make 

contact and an intent either to harm or offend.  White v. Muniz, 999 P.2d 

814, 814 (Colo. 2000) (Alzheimer's patient found not liable for battery 

because she did not appreciate offensiveness of her conduct).  The “single 
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intent” approach requires only an intent to contact. White v. Univ. of Idaho, 

797 P.2d 108, 109 (Idaho 1990) (piano teacher liable for touching student's 

back, despite no intent to harm).  But this Court cannot answer the “single 

vs. dual intent” question because the Circuit Court was never called upon 

to answer it.  See Goins v. Commonwealth, 251 Va. 442, 463, 470 S.E.2d 

114, 128 (1996) (citing Rule 5:25).  Rather, the defendants framed the 

issue at trial as “scope of consent,” a question of fact ultimately resolved in 

Ms. Osborne’s favor.  Dr. Mayr must live with the case he tried, not the 

case he wishes he tried.   

Even if the “single vs. dual intent” issue were presented and 

preserved, this Court has already made clear that Virginia is a single intent 

state.  In Washburn, the defendant contended that if a wrong-level surgery 

occurred, it could not have been a battery because “it resulted from his 

negligence or lack of skill and not because he intentionally operated at that 

level.”  263 Va. at 592, 561 S.E.2d at 686.  The Court rejected this “dual 

intent” argument, concluding that “evidence presented by Washburn was 

sufficient to present a factual issue, for the jury's determination, whether 

[the defendant doctor] intentionally performed a cervical diskectomy at two 

levels of Washburn's spine, thus exceeding the scope of her consent.”  Id.  

In remanding for a new trial, this Court reiterated the single-intent standard: 



12 
 

“if a surgeon exceeds the scope of a patient's consent, then the doctor has 

committed a battery.” Id. (quoting Woodbury, 239 Va. at 654, 391 S.E.2d at 

295).    

d. The VMMA did not create any expert testimony 
requirement.  

Dr. Mayr also suggests that any “medical battery” claim must be 

supported by expert testimony as to the applicable standard of care.  This 

cannot be true for two reasons.  First, the “standard of care” defined by Va. 

Code § 8.01-581.20(A) cannot apply to battery claims because no standard 

of care applies to intentional torts.  Second, this Court has already held that 

plaintiffs are “not required to present expert medical testimony in order to 

prove … allegations of [medical] battery.”  Washburn, 263 Va. at 591, 561 

S.E.2d at 686; see also Woodbury, 239 Va. at 654, 391 S.E.2d at 295 

(“Woodbury is not required to prove her allegations of battery with expert 

medical testimony…”). 

e. There is no reason for the Court to answer Dr. Mayr’s 
inapplicable hypothetical questions.  

Dr. Mayr suggests that if this Court does not reverse the trial court on 

the First Assignment of Error, it will open a “Pandora’s box” in which run-of-

the mill “nicked bowel” cases will become “technical batteries,” thereby 
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causing “all medical negligence cases that involve surgical complications to 

adjoining structures … [to] be removed from the realm of medical 

negligence,” relieving plaintiffs “of any duty to provide expert testimony as 

to standard of care and causation.”  (Appellant’s Br. at 11.)   

The "nicked bowel = battery" argument is a strawman.  This Court’s 

“technical battery” jurisprudence has existed since at least 1980.  See 

Pugsley, 220 Va. 892, 263 S.E.2d 69.  In the 36 years since Pugsley, 

Plaintiffs have not flooded courthouses and overwhelmed health care 

providers with frivolous battery cases based upon mere surgical 

misadventures such as a “nicked bowel.”2  The dearth of such cases over 

                                      
2 “Medical battery” cases are neither new, nor common.  Other than 
Pugsley, Woodbury, and Washburn, the only other reported Virginia cases 
involving battery claims against health care providers and “arising out of 
health care” located by VTLA are Glisson v. Loxley, 235 Va. 62, 366 S.E.2d 
68 (1988) (alleged unauthorized knee surgery); Walters v. Leecost, 29 Va. 
Cir. 258 (Richmond City Cir. Ct. 1992) (jury determined surgery to first toe 
was not within scope of consent where surgery to fourth and fifth toes was 
intended); Hagan v. Antonio, 240 Va. 347, 397 S.E.2d 810 (1990) (alleged 
sexual battery during physical examination); McDonald v. Hoard, 48 Va. 
Cir. 421, 428 (Charlottesville City Cir. Ct. 1999) (battery claim against 
dentist alleging lack of consent); Wallace v. Zoller, 52 Va. Cir. 80, 81 
(Winchester City Cir. Ct. 2000) (alleging failure to obtain consent prior to 
manipulation of arm under anesthesia); and Dell v. French, 38 Va. Cir. 91, 
92 (Fairfax Co. Cir. Ct. 1995) (surgery on wrong side of brain). 
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the last 36 years, standing alone, answers the Appellants’ hypothetical 

concerns.  

Plaintiffs have not flooded the courthouse gates to file “technical 

battery” claims, and could not do so if the Court rejects AOE 1, because 

competent physicians obtain consent after disclosing realistic risks and 

complications, thereby protecting themselves from battery claims while 

benefiting patients with the information necessary to decide whether to 

consent to a procedure.   If Dr. Mayr’s argument is accepted, then the 

delicate balance between physicians’ incentives (money, reputation, etc.) 

and patients’ right to consent will be destroyed.  Physicians will become 

surrogate consent providers for patients.  What will protect physicians from 

their own self-incentives to operate?  The current state of the law does so 

because physicians understand the risk of battery claims if full consent is 

not obtained, and the scope of that consent adhered to. 

While consent in a medical negligence case (or any negligence case) 

is never relevant as a matter of public policy, Wright v. Kaye, 267 Va. 510, 

529, 593 S.E.2d 307, 317 (2004), consent in a battery case is the central 

issue and provides an affirmative defense.  This does not present anything 

novel or dangerous.  Instead, the factual issue of “scope of consent” in 

medical cases will remain the same situation facing battery claims in the 
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rest of society.  Did the law student consent to the professor tapping her 

shoulder in class?3  Did the female deputy consent to a kiss from the 

Sheriff?  King v. McMillan, 594 F.3d 301, 312 (4th Cir. 2010) (holding “[t]he 

question of whether a touching was consented to is for the jury.”).  Did the 

13-year old football player give consent to a 260-pound adult coach 

tackling him?  Koffman v. Garnett, 265 Va. 12, 17, 574 S.E.2d 258, 261 

(2003). 

The Appellants’ inapplicable hypotheticals neglect a serious, real-

world concern.  Wrong-site, wrong-procedure, and wrong-patient errors 

(“WSPEs”) are termed “never events” by the U.S. Department of Health 

and Human Service’s Agency for Healthcare Research and Quality for a 

reason: they should never occur, and their occurrence indicates serious 

underlying safety problems.4  It is estimated that WSPEs occur in at least 1 

in 112,000 surgeries, and the incidence is believed to increase if 

procedures performed outside the operating room are included.5   

                                      
3 Was Class Lesson Assault?, THE FREE LANCE STAR, March 26, 2002, at 
C1.   
4 Agency for Healthcare Research and Quality, Patient Safety Primer: 
Never Events, https://psnet.ahrq.gov/primers/primer/3, (last visited August 
9, 2016). 
5 Agency for Healthcare Research and Quality, Patient Safety Primer: 
Wrong-Site, Wrong-Procedure, and Wrong-Patient Surgery, 
https://psnet.ahrq.gov/primers/primer/18/wrong-site-wrong-procedure-and-
wrong-patient-surgery, (last visited August 9, 2016). 
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The Appellants fail to address how, if at all, their novel legal 

interpretation would address WSPEs.  Under their theory, if Plaintiff #1 had 

the wrong leg amputated, or if Plaintiff #2 received a “wrong-patient” 

surgery intended for a different patient altogether, each Plaintiff would be 

forbidden from pursuing a battery claim, and would have to pay to put on 

expert testimony that operating on the wrong leg (Plaintiff #1) – or even the 

wrong patient (Plaintiff #2) – was a breach of the standard of care.  How 

such expert testimony could possibly help the finder of fact remains 

unclear.  This is not the result intended by the General Assembly and it is 

not a result supported by forty years of this Court’s precedent.   

Worse, in each of these WSPE cases, the defendants would contend 

that the WSPE is a “risk” that is “recognized,” is “known to occur,” and that 

“just happened” in the absence of negligence.  In fact, that is exactly what 

Dr. Mayr tried to do in this case.  See J.A. at pp. 32 (Mr. Rawls: “… no one 

has ever disputed there was a complication arising out of this surgery”); pp. 

41 (Defense Expert Dr. Shaffrey: “It is a recognized complication.”); pp. 42 

(Dr. Shaffrey: “Even operating on the wrong level … falls also within the 

spectrum of complications.”).   

The Court should see Dr. Mayr’s argument for what it is: an attempt 

to roll back decades of case law to permit health care providers to defend 
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“malpractice” suits by contending that consent to surgery is tantamount to 

consent to negligence.  See Wright, 267 Va. 510, 593 S.E.2d 307 (holding 

that consent to surgery is never consent to negligence); Holley v. 

Pambianco, 270 Va. 180, 613 S.E.2d 425 (2005) (same); and  Fiorucci v. 

Chinn, 288 Va. 444, 764 S.E.2d 85 (2014) (same).  

Of course, the Court need not address Assignment of Error No. 1 just 

to answer hypotheticals posed by either party.  This is because the law of 

“technical battery” in Virginia does not pose the crisis the Appellants 

suggest.  The Appellants’ argument is a solution (i.e., an effort to immunize 

health care providers from tort liability) looking for a problem (i.e., the 

inapplicable “nicked bowel = battery” hypothetical) that simply does not 

exist.   

In summary, there is no reason for this Court to address Assignment 

of Error No. 1 because (1) it was neither presented nor preserved in the 

trial court; and (2) even if presented and preserved, it has already been 

repeatedly rejected by this Court.   
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3. Response to Assignment of Error No. 2 – The Virginia General 
Assembly did not immunize health care providers from tort 
liability via the Medical Malpractice Act. 

In his Second Assignment of Error, Dr. Mayr argues that because he 

is a health care provider being sued for a tort arising out of health care, Ms. 

Osborne was required to bring any tort claim as a claim for “medical 

malpractice.”6  This argument is wrong for two reasons.  First, and most 

importantly, the Court has repeatedly rejected the exact argument Dr. Mayr 

now raises for the first time on appeal.  Second, the VMMA did not create 

any new causes of action or eliminate any pre-existing causes of action.   

a. For at least 36 years, this Court has repeatedly rejected Dr. 
Mayr’s argument that a battery claim is not cognizable in 
the health care context. 

Dr. Mayr argues that intentional torts such as battery are barred by 

the VMMA, and must be pleaded and proven as “medical malpractice.” This 

is actually a veiled term for medical negligence given his argument (in AOE 

1) that all claims must be supported by expert testimony as to the standard 
                                      
6 Assignment of Error No. 2 only applies to causes of action “arising out of 
healthcare.” It does not apply to causes of action that do not arise out of 
health care.  See Hagan v. Antonio, 240 Va. 347, 351, 397 S.E.2d 810, 812 
(1990) (holding certain torts “could never arguably be classified as an 
inseparable part of examination or treatment.”); Alcoy v. Valley Nursing 
Homes, Inc., 272 Va. 37, 630 S.E.2d 301 (2006) (administrative, personnel, 
and security decisions unrelated to patient care are not covered by the 
VMMA). 
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of care.  This argument has already been rejected by this Court.  This Court 

should apply stare decisis. 

The Virginia General Assembly passed the VMMA in 1976.  1976 Va. 

Acts. ch. 611.  In the ensuing forty years, this Court has never once held 

that there is no tort “other than ‘medical malpractice’” cognizable against 

health care providers.  To the contrary, the Court has permitted numerous 

“medical battery” claims to proceed.   

Four years after the VMMA was enacted, this Court held that “given 

the proper factual conditions and circumstances, a patient can maintain 

against a physician an action based on assault and battery for acts arising 

out of the physician's professional conduct.”  Pugsley v. Privette, 220 Va. 

892, 899, 263 S.E.2d 69, 74 (1980).  This holding alone, and the strong 

presumption in favor of stare decisis, is sufficient for this Court to reject 

Appellants’ argument that “a cause of action arising out of health care … 

may not be pleaded and pursued as ‘battery’ or as any tort other than 

‘medical malpractice.’”   

But Pugsley was not a one-off decision.  Ten years later, in 

Woodbury v. Courtney, 239 Va. 651, 391 S.E.2d 293 (1990), this Court 

confronted another “medical battery” case in which the plaintiff claimed that 

she had only consented to a biopsy, not a partial mastectomy.  The 



20 
 

defendant contended that she had implicitly consented to a partial 

mastectomy.  Id. at 654, 391 S.E.2d at 295.  The trial court held that the 

plaintiff’s battery claim required expert testimony rebutting the defense of 

consent.  Id.  This Court was very clear in reversing the trial court’s ruling: 

Woodbury is not required to prove her allegations of battery 
with expert medical testimony simply because Dr. Courtney 
intends to use expert medical testimony in his defense. A 
factual issue was created and the jury should have been 
allowed to determine the extent of the permission Woodbury 
granted to Dr. Courtney and whether he exceeded the scope of 
that permission. If Dr. Courtney exceeded the scope of that 
permission, then he committed a battery.  
 

Id. (emphasis added).    

Woodbury is completely dispositive of this appeal.  The Court in 

Woodbury recognized that plaintiffs are not restricted to “medical 

malpractice” claims and can bring claims for battery arising out of 

health care.  Id.  Furthermore, the Court held that on remand, the 

Plaintiff “was not entitled to inject issues of negligence in this litigation 

because those issues were not relevant to her battery claim.”  Id. at 

655, 391 S.E.2d at 296.  That is, Woodbury held that a plaintiff 

pursuing a “medical battery” claim could not inject issues of 

negligence, as Dr. Mayr now argues is required.  

Twelve years later, in Washburn v. Klara, this Court rejected for the 

third time the contentions Dr. Mayr now advances.  263 Va. 586, 561 
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S.E.2d 682 (2002).  Washburn, just like this case, was a “scope of consent” 

case: Washburn contended that Dr. Borden, the defendant physician, 

exceeded the scope of consent by performing a cervical discectomy at both 

the intended level and an additional level. Id. at 591-92, 561 S.E.2d at 686.  

Dr Borden contended that the plaintiff had not established a battery 

“because there was no evidence that he intentionally exceeded the scope 

of Washburn’s consent” and the wrong-level surgery occurred, at worst, 

due to “his negligence or lack of skill and not because he intentionally 

operated at that level.”  Id. at 592, 561 S.E.2d at 686. 

This Court rejected Dr. Borden’s intent argument, holding that there 

was sufficient evidence that “Dr. Borden performed a cervical diskectomy at 

two levels of Washburn’s spine, thereby exceeding the scope of her 

consent.”  Id. at 590, 561 S.E.2d at 685 (emphasis added).  This Court 

remanded for a new trial, reaffirmed that expert testimony was not required 

in “medical battery” cases, and held that where a doctor exceeds the scope 

of his consent, he commits a battery. Id. at 592, 561 S.E.2d at 686.     

In summary, Dr. Mayr’s Second Assignment of Error completely 

rehashes, almost verbatim, the exact arguments that this Court rejected 14 

years ago in Washburn, 26 years ago in Woodbury, and 36 years ago in 
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Pugsley.  This argument should be rejected again or, in the alternative, 

dismissed pursuant to Rule 5:25. 

b. The VMMA did not create or eliminate any causes of action. 

At its core, the VMMA does only two things.  First, it defines the 

applicable standard of care in negligence actions based on health care 

against health care providers.  Va. Code § 8.01-581.20(A).  Second, in Va. 

Code Ann. § 8.01-581.1, it utilizes a broad definitional umbrella for 

“malpractice” (“any tort action … based on health care … by a health care 

provider”) (emphasis added)) to impose an inflation-adjusted damages cap.  

Va. Code § 8.01-581.15.   

The VMMA did not create or recognize a cause of action for “medical 

malpractice.”  There is not and never has been such a cause of action.  

“Malpractice,” rather than being a standalone cause of action, is simply a 

broad, catch-all definition which includes causes of action for medical 

negligence, which are premised upon a statutorily-defined duty, and “any 

tort” other than medical negligence – including battery.  If the General 

Assembly intended all causes of action against health care providers to be 

delineated as causes of action for “medical malpractice,” it should have 

plainly manifested that intent.  “The common law is not to be considered as 

altered or changed by statute unless the legislative intent be plainly 
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manifested.” Hannabass v. Ryan, 164 Va. 519, 525, 180 S.E. 416, 418 

(1935); see also Va. Code Ann. § 1-200 (“The common law of England, 

insofar as it is not repugnant to the principles of the Bill of Rights and 

Constitution of this Commonwealth, shall continue in full force within the 

same, and be the rule of decision, except as altered by the General 

Assembly.”)  Further, “[s]tatutes in derogation of the common law must be 

strictly construed. A statutory change in the common law is limited to what 

is expressly stated or necessarily implied, because there is a presumption 

no change was intended.” Mitchem v. Counts, 259 Va. 179, 186, 523 

S.E.2d 246, 250 (2000).   

The VMMA also did not eliminate any existing causes of action 

against health care providers.  If the General Assembly wished to grant all 

health care providers immunity from all intentional torts based on health 

care, it could have done so expressly.  It did not.  Instead, the General 

Assembly stood by for 36 years after the Court in Pugsley held that 

“medical battery” claims against health care providers were cognizable 

under the VMMA.  See Tazewell County Sch. Bd. v. Brown, 267 Va. 150, 

163, 591 S.E. 2d 671, 677 (2004) (“We have repeatedly held that the 

General Assembly is presumed to have knowledge of the …interpretation 
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of statutes, and the General Assembly's failure to make corrective 

amendments evinces legislative acquiescence…”).  

In conclusion, there simply is no authority supporting Dr. Mayr’s 

argument that every tort claim based on health care must be pled as 

“medical malpractice.”    

Conclusion 

 The stakes of this case are high.  If the Court adopts the Appellants’ 

arguments, it would rewrite both the VMMA and decades of case law by 

granting tort immunity to health care providers that has gone undiscovered 

for over 40 years.  The Court should simply dismiss this appeal or, in the 

alternative, affirm the trial court’s judgment.  
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Statement of Interest of Amicus Curiae 
The Virginia Trial Lawyers Association 

 Pursuant to and in accordance with the Rules of Supreme Court of 

Virginia, including Rule 5:30(b)(2), the Virginia Trial Lawyers Association 

(“VTLA”), by counsel, submits this Brief Amicus Curiae in Support of 

Appellant. VTLA further states as follows: 

VTLA is an organization of over 1,900 Virginia attorneys dedicated to 

promoting professionalism within the trial bar, enhancing the competence 

of trial lawyers, protecting and preserving individual liberties and access to 

justice, and supporting an efficient and constitutionally sound judicial 

system. As such, VTLA has serious interest in the issues which are the 

subject matter of this case.  VTLA has no interest in the outcome of this 

case other than furtherance of its aforementioned purposes and the public 

interest.

This appeal presents issues that are important to Virginia law and 

Virginia citizens.  To help ensure and promote the provision of safe high-

quality healthcare by nursing facilities in the Commonwealth of Virginia, the 

General Assembly has empowered the State Board of Health to license 

nursing facilities and to adopt regulations with which such facilities must 

comply.  Pursuant to its statutory mission and responsibilities, the State 

Board of Health has adopted extensive regulations.  One of these important 
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regulatory requirements is Section 5-371-140 of Title 12 of the Virginia 

Administrative Code [hereinafter referred to as “Regulation 140”].  

Regulation 140 mandates that nursing facilities establish and annually 

review policies and procedures governing a broad array of specifically-

listed aspects of their activities and operations.  Subsection G of Regulation 

140(G) mandates that the policies “shall be made available for review, 

upon request, to residents and their designated representatives” and 

thereby helps to ensure that the policies and procedures are in fact 

adopted and are subject to comment, criticism and suggestions for 

improvement.  Regulation 140(G), and its proper interpretation, are 

important to the ability of Virginians to gain access to the policies and 

procedures which govern the provision of care at and the operation of 

nursing facilities and are thus relevant to the evaluation and understanding 

of the policies and procedures with which nursing facilities must comply as 

well as the rights and responsibilities of persons who receive care at 

Virginia nursing facilities. 

Nursing facilities, such as the Appellee in this case [hereinafter 

referred to as the Nursing Facilities]1 have little if any need to keep these 

1 The Appellee, Virginia Health Services, Inc., is the owner of the two 
nursing facilities whose policies were requested in these consolidated 
cases.  Since the policies and procedures of two nursing facilities are 
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policies and procedures secret or protected from disclosure.  In fact, in the 

trial court the Nursing Facilities apparently did not even claim that 

disclosure of the policies and procedures would be harmful in any way.  

After all, under the plain terms of the law the policies and procedures are 

by no means confidential or privileged.  Regulation 140(G) specifically 

requires nursing facilities to make their policies and procedures available to 

“residents and their designated representatives” upon request.  The dispute 

here is whether this disclosure can be denied to persons who were 

residents of the nursing facility at one time but no longer reside there.  It 

seems obvious, however, that residents, whether currently residing or 

previously residing at the facility, have a legitimate interest in gaining 

access to the policies and procedures.  Disclosure of the policies and 

procedures furthers the public interest and promotes the quality of care at 

nursing facilities since such disclosure gives interested persons the 

opportunity to review them, make sure that they comply with the regulatory 

requirements, and offer comments, suggestions and criticisms.   

On the other hand, the Nursing Facilities’ attempted obstruction of 

disclosure of these policies and procedures—which was successful in the 

trial court--serves little if any legitimate purpose.  Indeed, no legitimate 

involved in this case, the VTLA will refer to the Appellee as the “Nursing 
Facilities.”
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purpose, good cause, or need for nondisclosure was even suggested by 

the Nursing Facilities in the trial court.  The trial court recognized, and the 

Nursing Facilities apparently applaud, the fact that the trial court’s 

interpretation of Regulation 140(G) would force many persons who have a 

legitimate interest in and need for the policies and procedures (i.e., any 

nursing facility resident who is not currently a resident) to incur the time, 

trouble, and expense of bringing a lawsuit against the nursing facilities in 

order to obtain the policies and procedures.  And this is the case even 

though the Nursing Facilities’ freely admit that anyone who is a current 

resident of the Nursing Facilities is entitled to review them at any time.

The dispute in this case thus is not about whether the Regulation 140 

policies and procedures are privileged or confidential, and therefore must 

be kept secret or confidential for some good reason.  To the contrary, it is 

undisputed that the policies and procedures which the Representatives 

asked to review are not secret and are not confidential. 

The Nursing Facilities insist, however, that they are entitled to refuse 

to provide the Regulation 140 policies and procedures to anyone who is not 

“currently in residence” at the nursing facility.  The Nursing Facilities never 

showed that disclosure of the policies and procedures to all residents, 

current and former, would be harmful or contrary to the public interest.  The 



5

Nursing Facilities did not deny that disclosure of the policies and 

procedures would help ensure full compliance with Regulation 140.  The 

Nursing Facilities never established that residents who are no longer 

current residents would never have a legitimate interest in reviewing the 

policies and procedures.  Indeed, it is obvious on the face of Regulation 

140 that some of the required policies and procedures--such as those 

regarding “[c]linical records” (Regulation 140(D)(11)), and “[c]onfidentiality 

of resident information” (Regulation 140(D)(15)(a))--are frequently of 

importance to both current and former residents, as well as their 

representatives.

The policies and procedures, and their disclosure, are required in the 

public interest in furtherance of the statutory and regulatory mission of 

insuring and promoting the provision of safe, high-quality care in Virginia 

nursing facilities.  The Nursing Facilities’ interpretation of Regulation 

140(G)’s disclosure requirements, and its adoption by the trial court, are 

contrary to the purposes of the relevant statutes and regulations, disserve 

the public interest, are contrary to the content and context of the 

regulations, are not supported by any rationale or authority, and are 

contrary to fundamental principles of construction of statutes and 

regulations.
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The VTLA believes that it is important to the interests of Virginia 

citizens and to justice in this Commonwealth that residents of nursing 

facilities, both current and former, as well as their designated 

representatives (including those legally designated to vindicate and fulfill 

their rights and responsibilities), have access to policies and procedures 

which are important to those rights and responsibilities.  The VTLA believes 

that the public interest and the rights of Virginia citizens would be disserved 

by an interpretation of Regulation 150(G) which would needlessly and 

illogically require Virginia citizens to bring lawsuits in order to obtain nursing 

facilities’ policies and procedures which are mandated by law and are not 

confidential or privileged.  The VTLA therefore asks this Court to reject 

such an interpretation.    
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Assignments of Error 

 Assignments of Error 1 and 2 are set forth in the Opening Brief of 

Appellants.

Statement of the Case and Material Proceedings 

 Amicus adopts the Statement of the Case and Material Proceedings 

as set forth in the Opening Brief of the Appellants. 

Statement of Facts 

 Amicus adopts the Statement of Facts set forth in the Opening Brief 

of the Appellants.

 Note—The Appellants are Patrick Lee, Cherrie, the Administrator of 

the Estate of Gerda A. Harvey, Deceased, and Hubbard A. Davis, the 

Executor of the Estate of James Clifton Davis, Jr., Deceased.  Both of the 

decedents were residents of nursing facilities owned by the Appellee.  The 

Appellants will hereinafter be referred to as “the Representatives.”  As 

previously noted, the Appellee will hereinafter be referred to as “the 

Nursing Facilities.”  
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Argument

 1. Standard of Review 

 Amicus agrees with the Representatives that the trial court’s decision 

is subject to de novo review by the Supreme Court of Virginia.  In their Brief 

in Opposition to Petition for Appeal at page 8 the Appellees likewise stated 

that the trial court’s interpretation of the regulatory provision involved in this 

case is subject to de novo review.

2. Regulation 140 is a remedial law which should be liberally 
construed.

 Section 5-371-140 of Title 12 of the Virginia Administrative Code 

[hereinafter referred to as Regulation 140] is a remedial law which must be 

liberally construed.  The regulation at issue has been adopted by the State 

Board of Health.  It is useful to review the purposes of that Board.  The 

State Board of Health was created to protect, preserve, and promote the 

health and welfare of the citizens of the Commonwealth.  The enabling 

legislation provides: 

§ 32.1-2. Finding and purpose. 

The General Assembly finds that the protection, 
improvement and preservation of the public health and of 
the environment are essential to the general welfare of the 
citizens of the Commonwealth. For this reason, the State 
Board of Health and the State Health Commissioner, 
assisted by the State Department of Health, shall 
administer and provide a comprehensive program of 
preventive, curative, restorative and environmental health 
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services, educate the citizenry in health and environmental 
matters, develop and implement health resource plans, 
collect and preserve vital records and health statistics, 
assist in research, and abate hazards and nuisances to the 
health and to the environment, both emergency and 
otherwise, thereby improving the quality of life in the 
Commonwealth. 

This comprehensive program of preventive, curative, 
restorative, and environmental health services shall include 
prevention and education activities focused on women's 
health, including, but not limited to, osteoporosis, breast 
cancer, and other conditions unique to or more prevalent 
among women.

Virginia Code § 32.1-2.  In furtherance of these public purposes, the 

General Assembly enacted legislation which mandates that no hospital or 

nursing facility can be operated without first obtaining a license or 

certification from the State Board of Health.  Virginia Code § 32.1-125.  The 

General Assembly granted express authority to the Board to enact 

regulations “to carry out the provisions of this article” [Article 1 of Title 32.1, 

entitled “Hospital and Nursing Home Licensure and Inspection”] and 

provided that the regulations “shall be in substantial conformity to the 

standards of health, hygiene, sanitation, construction and safety as 

established and recognized by medical and health care professionals and 

by specialists in matters of public health and safety . . .  .”  Virginia Code §

32.1-127.
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 In furtherance of its legislatively-assigned public health purposes, the 

State Board of Health has established regulations which must be met by 

nursing facilities in order for them to be licensed to operate in the 

Commonwealth.  Regulation 140, which is part of that body of regulations, 

requires nursing facilities to establish, maintain, and make available 

extensive policies and procedures addressing numerous matters which are 

specifically listed in Regulation 140.  The clear purpose of Regulation 140, 

and the other regulations adopted by the Board, is to promote the public 

health and welfare by making certain that nursing facilities are operated in 

accordance with sound, well-established, annually-reviewed policies and 

procedures which have been adopted by their governing bodies.  Making 

those policies and procedures available for review by those who have a 

legitimate interest in accessing them serves the purposes of the General 

Assembly and is in the public interest.  Toward that end, the State Board of 

Health has adopted Regulation 140(G) which requires the nursing facilities 

to make their policies and procedures available “to residents and their 

designated representatives.”  Subsection H of Regulation 140 further 

provides: “Policies and procedures shall be readily available for staff use at 

all times.” 
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 Regulation 140, including subsection (G) thereof, is a remedial law.  

“Remedial” laws are those which are “designed to correct an existing law, 

redress an existing grievance, or introduce regulations conducive to the 

public good.”  Black's Law Dictionary 1163 (5th ed. 1979).  A law which is 

remedial in nature should be liberally construed.  See, e.g., Carroll v. 

Johnson, 278 Va. 683, 693 (2009); Addison v. Jurgelsky, 281 Va. 205, 210 

(2011).  Furthermore, statutes should be construed in a manner which is in 

accord with the purposes of the laws.  See RGR, LLC v. Settle, 288 Va. 

260, 296 (2014).  The principles of construction that apply to statutes are 

equally applicable to regulations adopted by administrative agencies 

pursuant to their statutory authority.  See Avalon Assisted Living Facilities 

v. Zager, 39 Va. App. 484, 503 (Ct. App. 2002).    

3. The trial court erred in interpreting Regulation 140(G) in a 
manner which disserves rather than serves its purposes; 
Regulation 140(G) should be interpreted to allow residents, 
both current and former, of a nursing facility to obtain the 
policies and procedures required under that Section.

Regulation 140 requires nursing facilities in the Commonwealth to 

establish and maintain policies and procedures regarding a broad array of 

matters, including “[a]dministrative and operational policies and 

procedures[,]” “[p]ersonnel policies and procedures[,], and “[f]inancial 
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policies and procedures[.]”  Regulation 140 (A,D,E&F).  The same section 

of the Virginia Administrative Code provides: 

G. Policies shall be made available for review, upon request, to 
residents and their designated representatives. 

Regulation 140(G). 

 In these consolidated cases, the Representatives – personal 

representatives (an executor in one case, an administrator in the other – of 

deceased residents of nursing facilities requested under Regulation 140(G) 

that they be provided copies of the policies required under that regulation.  

The Nursing Facilities refused to provide the policies.  The Representatives 

each filed a declaratory judgment action seeking a declaration that they 

were entitled to have the policies and procedures provided to them under 

Regulation 140(G).

The cases were consolidated for trial.  At the consolidated trial, the 

trial court ruled that “only current residents or their designated 

representatives” have the right to obtain policies and procedures under 

Regulation 140(G).  Joint Appendix [hereinafter “JA”] 34.  The trial court 

ruled that “former residents of a nursing facility” and the “personal 

representatives of former residents of a nursing facility” are not entitled to 

obtain policies and procedures under Regulation 140(G).  Id. (emphasis 

added).
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In arriving at its ruling, the trial court made several comments which 

appear to support the opposite result from the one it reached.  The trial 

court observed that in a decision by another Circuit Court the court ordered 

the defendant to produce its policies and procedures in discovery because 

“the Court fails to see how requiring the production of these documents can 

have a chilling effect on the nursing home industry’s diligence in adopting 

optimal guidelines and procedures[.]”  Day, Executor v. Medical Facilities of 

America, Inc., 59 Va. Cir. 378, 379 (City of Salem Cir. Ct. 2002).  The court 

noted that there could be no “chilling effect” since the policies and 

procedures were already readily available upon request by any residents of 

the nursing facility.2

So too in this case there is no reason to interpret Regulation 140 in a 

manner that insulates the policies and procedures from disclosure and 

review.  As the trial court in this case acknowledged, “the administrative 

code says everybody in your building can go get one right now, so why are 

2 In Day, the Circuit Court noted: “Even today, any resident or appropriate 
relation of a resident at the defendants' facility, could, at the behest of the 
plaintiff, do this very thing [i.e., obtain the policies and procedures].” Day v. 
Medical Facilities of Am., Inc., 59 Va. Cir. at 379.  In this case, the trial 
court erroneously viewed the Day decision as supporting the conclusion 
that only “current residents” can obtain the policies and procedures.  In fact, 
however, the Day opinion did not involve any issue or holding concerning 
whether a former resident could obtain policies and procedures under 
Regulation 140(G).
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we considering that privileged.”  JA 51.  In truth, the Nursing Facilities have 

no privilege or confidentiality concerns at stake.   

There is no good reason for the Nursing Facilities’ insistence that 

they should be protected from providing its policies and procedures to 

residents, both current and former, and their representatives.  The only 

purpose the Nursing Facilities’ position serves is obstructionism—imposing 

unwarranted impediments to obtaining policies and procedures they are 

required by law to have and they are unquestionably required by law to 

disclose.  Under the trial court’s ruling, a resident who is no longer at the 

facility or his designated representative will face the pointless delay and 

expense of filing a lawsuit against the nursing facility just to get a look at 

policies and procedures that they have legitimate interests in reviewing.  

Thus, under the trial court’s ruling, a resident who is no longer at the 

facility, but who needs to review policies and procedures relating to 

handling of resident funds, clinical records, confidentiality of resident 

information, or any number of other matters, would have to file a lawsuit to 

see them, even though the Nursing Facilities concede that any and all of 

the people currently in the building can readily obtain a copy.  The policies 

and procedures must also be “readily available for staff use at all times.”  

Regulation 140(H). 



15

 The trial court’s ruling was thus directly contrary to its own 

observations regarding the lack of any privilege or confidentiality concerns 

which would be implicated by disclosure of the policies and procedures.  

The trial court’s ruling was also contrary to the statutory and regulatory 

purposes of making sure that policies and procedures are established, 

annually reviewed, and available for review.   

The trial court also observed that Regulation 150, which governs 

different policies and procedures regarding the rights of persons residing at 

nursing facilities, provides that “‘[c]opies of resident’s rights shall be given 

to residents upon admittance to the facility and made available to residents 

currently in residence, to any guardians, next of kin, or sponsoring agency 

or agencies, and to the public.’”  JA 50 (trial court quoting Regulation 150).  

The trial court’s quotation of Regulation 150 certainly would seem to 

support the opposite conclusion from the one the trial court reached.  Since 

Regulation 150 explicitly limits disclosure to “residents currently in 

residence,” fundamental principles of construction show that Regulation 

140 includes “residents” who are not “currently in residence.”  If the term, 

“residents,” meant only “residents currently in residence” then the phrase, 

“residents currently in residence” would be the equivalent of saying, 

“residents currently in residence currently in residence.”  Referring to 



16

“residents currently in residence” necessarily signifies that the term 

“residents,” when used by itself, is not restricted only to those persons 

“currently in residence.”      

Unlike Regulation 150, Regulation 140 does not provide that only 

“residents currently in residence” can obtain the policies and procedures.  

Instead, Regulation 140 makes the policies and procedures available to 

“residents” without the temporal qualifier used in Regulation 140.  This 

difference plainly signifies that the term, “residents,” as used in Regulation 

140, is not limited to those “currently in residence” but also includes 

residents who have previously been in residence.  The trial court 

erroneously overlooked all these considerations and instead simply read 

the words “currently in residence” into Regulation 140 even though the 

regulation does not include those words.   

The trial court also failed to construe the regulation in pari materia

and in a manner that furthers its purposes.   The principles of statutory 

construction include the following: 

Judge Burks, in Harris v. Commonwealth, 142 Va. 620, at 
p. 625, 128 S.E. 578, said: "When we know the object of 
a statute and are called upon to construe a phrase or a 
sentence which, standing alone, may be susceptible of 
different interpretations, we know of no safer rule than to 
take the statute by its four corners and critically examine it 
as a whole to ascertain the legislative intent, as 
manifested by its different provisions. If, upon such an 
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examination, an interpretation can be made, consistent 
with the language used, which will carry into effect the 
object sought to be accomplished by the statute, that 
interpretation should be adopted, in preference to one 
which would be equally consistent with the language 
used, standing alone, but which would defeat, or tend to 
defeat, the manifest intent of the legislature."  

Bott v. Hampton Roads Sanitation Dist. Com., 190 Va. 775, 783-784 

(1950).

The applicable principles of construction also include: 

We determine the General Assembly's intent from the 
words employed in the statutes. Miller, 274 Va. at 364, 650 
S.E.2d at 535; Crawford v. Haddock, 270 Va. 524, 528, 621 
S.E.2d 127, 129 (2005); Horner v. Dep't of Mental Health, 
268 Va. 187, 192, 597 S.E.2d 202, 204 (2004). We may not 
add words to a statute or ignore any of the actual statutory 
language. Purce v. Patterson, 275 Va. 190, 194, 654 
S.E.2d 885, 886 (2008); BBF, Inc. v. Alstom Power, Inc., 
274 Va. 326, 331, 645 S.E.2d 467, 469 (2007). Thus, we 
presume that every part of a statute has some effect, and 
we will not consider any portion meaningless unless 
absolutely necessary. Jackson v. Commonwealth, 274 Va. 
630, 634, 652 S.E.2d 111, 113 (2007); Level 3 Commcn's 
of Va., Inc. v. State Corp. Comm'n, 268 Va. 471, 477-78, 
604 S.E.2d 71, 74 (2004); Department of Medical 
Assistance Servs. v. Beverly Healthcare of Fredericksburg, 
268 Va. 278, 285, 601 S.E.2d 604, 608 (2004); Hubbard v. 
Henrico Ltd. P'ship, 255 Va. 335, 340- 41, 497 S.E.2d 335, 
338 (1998).  Additionally, because the several statutes we 
consider impact the same subject, we harmonize their 
provisions whenever possible. Peerless Ins. Co. v. County 
of Fairfax, 274 Va. 236, 244, 645 S.E.2d 478, 483 (2007); 
Alliance to Save the Mattaponi v. Commonwealth, 270 Va. 
423, 439-40, 621 S.E.2d 78, 87 (2005); Capelle v. Orange 
County, 269 Va. 60, 65, 607 S.E.2d 103, 105 (2005). 
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Logan v. City Council, 275 Va. 483, 492-493 (2008). 

 It is obvious that the constricted approach to Regulation 140(G) which 

the Nursing Facilities advocated, and which the trial court adopted, does 

not promote the purposes which the General Assembly had in mind when it 

authorized the State Board of Health to regulate nursing facilities and when 

the Board required those facilities to establish and make available policies 

and procedures.  Keeping nursing facilities policies and procedures secret 

and insulated from scrutiny by those who have a legitimate need for and 

interest in reviewing them does not serve but rather disserves the public 

health and welfare.

 The trial court’s ruling disregarded the fact that all of the following 

considerations support interpreting Regulation 140(G) in a manner which 

promotes disclosure of the policies and procedures: 

 1) Making the policies and procedures available for 
review helps ensure that the nursing facilities in fact have 
adopted and annually review policies and procedures 
which address all of the subjects listed in Regulation 
140(G).

2) Making the policies and procedures available for 
review contributes to the sufficiency, quality, and 
improvement of the policies and procedures because 
disclosure of the policies and procedures will allow for 
criticism, comment and suggestion.

3) Making the policies and procedures available for 
review ensures that residents of nursing facilities and their 
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representatives will have access to information that they 
have a legitimate interest in obtaining. 

Any resident, whether current or former, has a legitimate interest in 

obtaining and reviewing the policies and procedures.  Indeed, the very 

nature of the policies and procedures mandated by Regulation 140 are 

such that in many instances the persons who will have the greatest interest 

in and need for the policies and procedures will include former residents 

and their representatives.  Thus, for example, Regulation 140 provides that 

the required “administrative and operational policies and procedures shall 

include, but are not limited to” policies and procedures regarding “[c]linical 

records” (Regulation 140(D)(11)), and “[c]onfidentiality of resident 

information” (Regulation 140(D)(15)(a)). 

Clearly, “residents,” both current and former, have a strong interest in 

the policies and procedures regarding their clinical records.  So too, 

“residents,” both current and former, have a strong interest in the policies 

and procedures regarding the “[c]onfidentiality of resident information.”  If 

“resident” included only those who were current residents, the nursing 

facilities would only need to have policies and procedures with respect to 

the clinical records of current residents, and would only need to have 

policies and procedures protecting the confidentiality of information 

regarding current residents.
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Not only do the foregoing provisions support the Representatives 

right to obtain the policies and procedures, other provisions of this body of 

regulations support the same conclusion.  The body of regulations contains 

a definition of “resident” which provides as follows: 

"Resident" means the primary service recipient, 
admitted to the nursing facility, whether that person is 
referred to as a client, consumer, patient, or other term. 

12 Virginia Administrative Code Article 5, Chapter 371, Section 10 

[hereinafter referred to as “Regulation 10”].  The definition does not provide 

that as used in the Regulations the term “resident” is limited to those 

“currently in residence.”  And as previously noted, many of the provisions in 

other Regulations indicate that the term “residents” includes, and does not 

exclude, former residents. 

 A similar interpretative situation was presented in Robinson v. Shell 

Oil Company, 519 U.S. 337 (1997).  That case involved Section 704(a) of 

Title VII of the Civil Rights Act of 1964 which makes it unlawful “for an 

employer to discriminate against any of his employees or applicants for 

employment” who have either availed themselves of Title VII’s protections 

or assisted others in so doing.  The Fourth Circuit Court of Appeals had 

held that the term “employees” in Section 704(a) referred only to current 

employees.  The Supreme Court of the United States reversed.  The 
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Supreme Court held that the term “employees” was ambiguous with 

respect to whether it referred to only current employees, on the one hand, 

or referred to employees, both current and former.

In Robinson, the Supreme Court stated: 

At first blush, the term ‘employees’ in § 704(a) would 
seem to refer to those having an existing employment 
relationship with the employer in question.  . . .  .  This 
initial impression, however, does not withstand scrutiny in 
the context of § 704(a).  First, there is no temporal qualifier 
in the statute such as would make plain that § 704(a) 
protects only persons still employed at the time of the 
retaliation.  . . .  .

Second, Title VII’s definition of ‘employee’ likewise 
lacks any temporal qualifier and is consistent with either 
current or past employment.  Section 701(f) defines 
"employee" for purposes of Title VII as "an individual 
employed by an employer." 42 U.S.C. § 2000e(f).  The 
argument that the term "employed," as used in § 701(f), is 
commonly used to mean "performing work under an 
employer-employee relationship," Black's Law Dictionary 
525 (6th ed. 1990), begs the question by implicitly reading 
the word "employed" to mean "is employed." But the word 
"employed" is not so limited in its possible meanings, and 
could just as easily be read to mean "was employed."   

Third, a number of other provisions in Title VII use 
the term "employees" to mean something more inclusive or 
different from "current employees."  . . .  . 

519 U.S. at 341-342. 
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All three aspects of the foregoing analysis are analogous to this 

case.3  First, there is no temporal qualifier in Regulation 140(G).  The 

Regulation does not expressly indicate whether the term “residents” refers 

to only current residents or includes both current and former residents.  

Second, the definition of “resident” in Regulation 10 also lacks any 

temporal qualifier.  As previously noted, “‘[r]esident’ means the primary 

service recipient, admitted to the nursing facility, whether that person is 

referred to as a client, consumer, patient, or other term.”  Regulation 10 

(emphasis added).  Once again, this definition does not make clear 

whether “admitted” means “is admitted,” on the one hand, or instead means 

“was admitted,” on the other hand.  Third, as noted above, some of the 

other regulations use the term “residents” in a manner which supports the 

3 The VTLA believes that viewed in the context of Regulation 140 and 
Regulation 150, the words, “resident or designated representative,” as used 
in Regulation 140 unambiguously and plainly include all residents, both 
current and former. See Wise v. Pine Tree Villa, LLC, 2015 U.S. Dist. 
LEXIS 46838 (W.D. Ky. Apr. 9, 2015) (“the Court finds that the plain 
meaning of ‘resident’ leads to an interpretation that includes former 
residents as well as current residents. Here, Wise was admitted to the 
facility as alleged in his Complaint. The General Assembly could have 
included restrictive language in the statute (e.g. ‘current resident’) but did 
not do so”).  Further, even if the Supreme Court of Virginia concludes that 
the words used in Regulation 140 are ambiguous, application of the 
principles of construction demonstrates that the words, “resident or 
designated representative,” include the Representatives in this case. 
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conclusion that the term “residents” refers to all residents, both current and 

former.

In Robinson, after concluding that there was an ambiguity with 

respect to whether the term, “employee,” referred only to current 

employees or referred to both current and former employees, the Supreme 

Court then considered the context and the purposes of the law in resolving 

that ambiguity.  The Supreme Court concluded that the “broader context 

provided by other sections of the statute” and the remedial purposes of the 

law supported the conclusion that the term referred to both current and 

former employees.  The same is true here—the broader statutory and 

regulatory context and the remedial purposes of the statutes and 

regulations support the conclusion that all residents, both current and 

former, should be entitled to obtain the policies and procedures required by 

Regulation 140. 

4. The Nursing Facilities’ own contentions support the conclusion 
that all residents, current and former, and their representatives, 
should have access to the Regulation 140 policies and 
procedures.

The Nursing Facilities contended, in their Brief in Opposition to 

Petition for Appeal, that the trial court’s restrictive interpretation was correct 

because “the facilities-specific policies sought by Petitioners . . . have no 

individualized utility to a resident after such residency has ended” and “only 
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have value so that a resident knows the environment they are living in.”  

Brief in Opposition to Petition for Appeal at 19.  In fact, however, as 

discussed above, there are many aspects of the policies which would be 

important to all residents, both current and former.

The Nursing Facilities also contended that a narrow interpretation of 

Regulation 140(G) was proper because of the long average tenure of 

nursing facility residents, as compared with the “transitory nature” of patient 

stays at hospitals.  Brief in Opposition to Petition for Appeal at 19-20.  In 

fact, however, the tenure of each of the Appellants at the nursing facilities 

involved in this case was so short that neither they nor anyone acting in 

connection with their rights and interests had much of a chance to request 

the policies and procedures while they were in the facilities. 

The Nursing Facilities also argued, but failed to show, that once a 

person is no longer a current resident they no longer could have any 

legitimate interest in or need to review the Regulation 140 policies and 

procedures.  The Nursing Facilities insist that if a suit is filed with respect to 

the care of the resident then the policies and procedures can be sought in 

discovery.  They further contend that “if there is no suit filed, then former 

residents have no need to review the policies in the first place.”  Brief in 

Opposition to Petition for Appeal at 23.  These assertions illustrate the 



25

illogic of the Nursing Facilities’ position.  Under their reasoning, information 

which is relevant to the care provided to residents, relevant to the handling 

of their clinical records, and relevant to the protection of the confidentiality 

of their information are of use and interest only to current residents and 

former residents could not have any legitimate interest in or need for them.  

This is obviously not the case.  Under the Nursing Facilities’ position, those 

policies and procedures, which will be important to both current and former 

residents, cannot be obtained unless and until a lawsuit is filed.

5. Personal representatives (executors and administrators) are 
within the meaning of “designated representatives” as used in 
Regulation 140. 

The trial court did not disagree with contention of the Representatives 

(an executor and an administrator) that they fell with the meaning of the 

term, “designated representatives,” as used in Regulation 140(G).  Further, 

in the trial court the Nursing Facilities never argued that the 

Representatives were not “designated representatives.”  Thus, on appeal, 

any issue on that point has been waived. Va. Sup. Ct. R. 5:25.

Moreover, under Virginia law it is clear that executors and 

administrators are “designated representatives” of the decedent.  Executors 

and administrators are the “personal representatives” who are designated 

to sue and be sued with respect to the rights and obligations of the 
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decedent. See Virginia Code §§ 1-234; 64.2-519.   See also Estate of Elox 

v. Paul Johnson & Sons Cattle Co., 2014 Neb. App. LEXIS 107 at *5 (Neb. 

Ct. App. 2014) (personal representative of the estate and two local 

attorneys for the estate were within the meaning of the term, “designated 

representative,” as used in a statute providing that workers’ compensation 

benefits must be sent “directly to the person entitled to compensation or his 

or her designated representative").

Conclusion 

 Wherefore, the Virginia Trial Lawyers Association respectfully 

requests that the Supreme Court of Virginia issue its decision, opinion, 

order, judgment, and mandate 1) reversing the trial court’s decision and 

order, 2) holding that the phrase “residents and their designated 

representatives” as used in Regulation 140(G) includes former residents 

and their executors and administrators, 3) ruling that the Representatives 

are entitled to obtain and the Nursing Facilities are required to provide to 

them the policies and procedures which are required under Regulation 140, 

4) remanding the cases to the trial court with direction to grant and order all 

relief consistent with the Supreme Court’s decision, and 5) awarding to the 

Representatives all costs and other relief as may be necessary and 

appropriate under the circumstances. 
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