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Appellate

The scenario: You are appellate counsel seeking to uphold an important 
ruling by the trial court. You were not involved at the trial court level. 
When you review the record, you quickly realize the reason the trial court 
gave for its ruling was probably wrong. But your additional research 
shows that another reason not raised in the trial court supports its deci-
sion. Can you still win on appeal?

The answer: Of course. Hitch a ride with the “tipsy coachman. “ He will 
win your appeal for you.

The doctrine that will win your appeal is referred to in Virginia as the “right 
for the wrong reason” doctrine1 and it is well-known to experienced appellate 
lawyers. What is perhaps less well-known is that the doctrine is some-
times referred to in other states in more colorful terms as the 
“tipsy coachman” doctrine.2 

The “right for the wrong reason “ doctrine has 
been part of the jurisprudence of Virginia for 
more than 200 years.3 The doctrine has been 
applied dozens of times by Virginia’s appel-
late courts. The Supreme Court of Virginia has 
applied the doctrine with increasingly frequency in the past ten years.4 Under 
the doctrine, “‘it is the settled rule that how[ever] erroneous . . . may be the 
reasons of the court for its judgment upon the face of the judgment itself, if the 
judgment be right, it will not be disturbed on account of the reasons.’”5 

An illustration of a case where the doctrine could be invoked by the appel-
lee may be useful. Assume you are representing the appellee in the following 
matter. The personal representative of a nursing home resident has brought a 
claim for the wrongful death of the woman due to the alleged negligence of 
a nursing home. The defendant would like to avoid a jury trial and moves the 
court to compel arbitration. The trial court denies the motion. The reason for the 
trial court’s decision is the trial court’s conclusion that, as a matter of contract 
interpretation, the parties had not agreed to arbitration. The defendant promptly 
files a petition for appeal from the trial court’s decision denying arbitration. 

In reviewing the trial court record, you discover that the parties’ written 
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agreement included a provision that stated the parties agreed 
that “all claims, disputes or disagreements between them (or 

their respective successors, assigns, or representatives . . . shall be 
submitted to BINDING ARBITRATION[.] “ In the trial court, the 

plaintiff’s counsel had argued that certain language in a different part of the 
agreement should be interpreted as overriding the express arbitration provision 
and showing the parties did not agree to arbitration. The trial court agreed and 
denied arbitration for that reason. 

You believe the trial court’s interpretation of the contract is vulnerable on 
appeal, especially in view of pro-arbitration laws and principles. In your brief 
on appeal, you decide to make an argument not raised in the trial court – on a 
wrongful death claim, the real parties in interest are the statutory beneficiaries 
of the decedent, and they never signed any arbitration agreement. At the oral 
argument to the full Supreme Court of Virginia, at least some of the Justices ap-
pear to find considerable merit in the new argument and appear willing to affirm 
under the “right for the wrong reason “ doctrine. After oral argument, the nurs-
ing home defendant, apparently concerned that the Court seems likely to issue 
an adverse decision that might affect other cases as well, abandons the appeal, 
the trial court’s ruling stands, and the case is remanded for jury trial. Invoking 
the “right for the wrong reason “ doctrine thus allowed you to strengthen your 
position on appeal, and appears to have brought about the withdrawal of the 
appeal. And this occurred in a case where the trial court’s ruling originally ap-
peared to be vulnerable to reversal on appeal.6 

How did this sensible doctrine acquire the bizarre label of the “tipsy coach-
man” doctrine? What is the basis for it? Are there requirements which must be 
met in order for the doctrine to be applied? Does the doctrine apply only where 
the reason given by the trial court was wrong? Does the doctrine apply in other 
state courts and federal appellate courts? Must the appellee show that he raised 
the “right reason “ in the trial court? Does the doctrine present any jurispru-
dential problems? What pointers should counsel keep in mind in view of the 
potential application of this doctrine?  
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Why is it known as the “tipsy coachman” 
doctrine? 

In a 2013 opinion of the Virginia Court of Ap-
peals, Judge William G. Petty explained the origina-
tion of the reference to the “tipsy coachman” as 
follows:

In Lee v. Porter, 63 Ga. 345, 346 (1879), Justice 
Bleckley quoted Oliver Goldsmith’s 1774 poem, 
“Retaliation,” to illustrate the concept.

It may be that we would draw very differ-
ent inferences [from those drawn by the 
trial court], and these differences might 
go to uphold the judgment; for many 
steps in the reasoning of the court below 
might be defective, and still its ultimate 
conclusion be correct. It not infrequently 
happens that a judgment is affirmed upon 
a theory of the case which did not occur 
to the court that rendered it, or which did 
occur and was expressly repudiated. The 
human mind is so constituted that in many 
instances it finds the truth when wholly 
unable to find the way that leads to it. 
[quoted from the Lee v. Porter opinion].

The pupil of impulse, it forc’d him along,
His conduct still right, with his argument 
wrong;
Still aiming at honor, yet fearing to roam,
The coachman was tipsy, the chariot 
drove home.7 
[quoted from the poem, “Retaliation”].

 

Do other courts also apply the doctrine? 
An appellate court’s authority to affirm a trial 

court’s judgment on grounds other than those relied 
upon by the trial court is widely accepted.8 Both 
the Supreme Court of the United States and the 
Fourth Circuit Court of Appeals have recognized the 
doctrine.9

Are there requirements which must be met 
for the doctrine to apply?

The Supreme Court of Virginia has held that the 
doctrine can only be applied where certain condi-
tions are met. Although the Court held in 2009 that 
for the doctrine to apply the “right reason “ must 
have been raised by the appellee in the trial court,10 
in a 2010 opinion the Supreme Court abandoned 
that requirement and instead held: “Failure to make 
the argument before the trial court is not the proper 
focus of the right result for the wrong reason doc-
trine. Consideration of the facts in the record and 
whether additional factual presentation is neces-
sary to resolve the newly-advanced reason is the 
proper focus of the application of the doctrine.”11 
If the record on appeal is not sufficient to justify an 
affirmance on the basis of the “right reason,” the 
doctrine is inapplicable. In another 2010 opinion the 
Court further explained this requirement:

Before beginning our analysis, however, 
we must clarify what it means to say that 
the record supports an alternative ground 
for affirmance. The record supports an 
alternative ground when it reflects that 
all evidence necessary to that ground 
was before the circuit court. And if that 
evidence was conflicting, then the record 
must show how the circuit court resolved 
the dispute – for example, it must dem-
onstrate how contradicting testimony was 
weighed or credited.12

In Banks v. Commonwealth,13 the Supreme Court 
of Virginia held that because this requirement was 
not met the Court of Appeals erred in applying the 
doctrine. In its unpublished opinion, the Court of 
Appeals had addressed the appeal of Guy Anthony 
Banks, Jr., from his conviction for possession of 
a firearm by a violent felon. Banks argued the 
trial court erred in denying his motion to suppress 
evidence (his jacket in the pocket of which police 
found a gun) because the jacket was seized from 
his bedroom without a warrant in violation of his 
Fourth Amendment rights. The trial court had ruled 
that Banks’ state of undress at the time the police 
seized the jacket presented an exigency justifying 
the seizure without a warrant. 

The Court of Appeals affirmed the conviction 
on a ground which had not been ruled upon by 
the trial court. The Court of Appeals held that the 
record showed that the seizure of the jacket was 
lawful under the Fourth Amendment because Banks 
consented to it. 

The Supreme Court of Virginia overruled the 
Court of appeals and held:

Because the record in this case demon-
strates that the evidence as to whether 
Banks consented to a seizure of the jacket 
was conflicting and that the circuit court 
did not resolve the dispute, we hold that 
the Court of Appeals erred in applying 
the “right result for the wrong reason” 
doctrine to affirm the denial of his motion 
to suppress on the alternative ground that 
he consented to the seizure of the jacket.14

The Supreme Court remanded the case to the 
Court of Appeals and directed it to consider whether 
the exigency ground relied upon by the trial court 
was error.15 

Can the appellee raise an argument she 
failed to raise in the trial court? 

As previously noted, on appeal the appellee can 
raise a reason for affirmance even though the argu-
ment was never presented in the trial court. The 
Supreme Court of Virginia has held that it “may 
uphold a judgment even when the correct reason-
ing is not mentioned by a party in trial argument 
or by the trial court in its decision, as long as the 
record contains sufficient information to support the 
proper reason.”16 This is an extraordinarily power-



The Journal of the Virginia Trial Lawyers Association, Volume 26 Number 4, 2017 5

ful weapon for an appellee since in the absence of 
extraordinary circumstances the appellant cannot 
prevail on appeal on the basis of an argument that 
was not presented to the trial court.17 

It appears that in Virginia the doctrine can even 
be raised by the appellate court sua sponte.18 But an 
alternative ground for affirmance can only be raised 
where the requirements for application of the doc-
trine are met: “We have limited application of the 
‘right for the wrong reason’ doctrine to those cases 
where the right reason is supported by the record, no 
further development of the facts is necessary to sup-
port it and the appellant was ‘on notice in the trial 
court that he might be required to present evidence 
to rebut it.’ ”19 

Is an appellate court required to apply the 
doctrine? 

The Supreme Court of Virginia has not expressly 
stated whether application of the doctrine is manda-
tory or discretionary when the predicates for its ap-
plication are met.20 It seems very unlikely, however, 
that the Supreme Court would decline to apply the 
doctrine where the predicates are met. Courts in 
other states do not, however, do not uniformly view 
the doctrine as one whose application is manda-
tory.21 

Does the doctrine apply only where the  
reason given by the trial court was wrong? 

An appellate court can, at least in some cases, af-
firm on the basis of a reason supported by the record 
without first deciding that the reason given by the 
trial court was wrong.22

Does the doctrine present any jurisprudential 
problems? 

Several important jurisprudential concerns can 
be raised with respect to the “right for the wrong 
reason” doctrine. Application of the doctrine could 
violate due process if it denies a litigant a fair 
opportunity to be heard on the matters which the 
appellate court decides control decision of the case. 
For example, if the alternate ground for affirmance 
was never raised in the trial court and was not 
raised on appeal, then the appellant would not even 
learn of the proposed alternate ground of decision 
(deemed fatal to his appeal) until he receives the 
decision of the case. In that situation, the appellant 
would have had no opportunity to be heard with re-
spect to the matters which the appellate court ruled 
required an adverse decision of his appeal. Further-
more, application of the doctrine to decide a case 
on a basis not raised by either of the parties can be 
viewed as inconsistent with the usual principle that 
under the United States system of justice the courts 
act as impartial arbiters of the issues and matters in 
dispute between the parties. A dissenting opinion 
in a Florida appellate decision raised both of these 
concerns: 

Here, the parties will, for the first time, 

become acquainted with the argument 
which forms the basis and rationale of 
this court’s decision upon receipt of the 
majority’s opinion. Because the basis for 
affirmance was not an alternate theory 
presented by the former husband [the ap-
pellant], I believe the majority misapplied 
the “tipsy coachman rule.” Moreover, in 
my judgment, when an appellate court 
affirms a trial court’s erroneous ruling 
by searching for a basis for affirmance 
not argued by the parties, as the major-
ity does here, an unintended by-product 
is the impression that the court is a part 
of the adversarial process rather than a 
neutral judicial arbitrator. I realize that 
an appellate court must act sua sponte 
on issues involving jurisdiction, public 
policy, and illegality. However, this case 
involves the parties’ private agreement 
that does not touch upon these exceptions. 
Furthermore, when a case is decided on 
an issue unnoticed to the parties, serious 
due process considerations are raised. 

Delissio v. Delissio, 821 So. 2d 350, 355 (Fla. 1st 
Dist. Ct. App. 2002) (dissenting opinion), review 
denied 2003 Fla. LEXIS 615 (2003). 

The policy basis for the “right for the wrong 
reason” doctrine is apparently found in principles of 
efficiency and conservation of judicial and litigant 
resources. It would arguably be a wasteful exer-
cise for an appellate court to reverse a trial court, 
which the appellate court believes has reached the 
right result, merely because that correct result was 
reached on the basis of incorrect reasoning. But as 
one commentator has observed, when the doctrine 
is employed to decide a case on a basis not raised 
or addressed until the dispositive decision of the 
appellate court, “one is compelled to wonder when 
appellate efficiency or pragmatism came to exceed 
or overcome the search for truth, justice, and funda-
mental constitutional rights.”23 

Although the Supreme Court of Virginia has not 
explicitly discussed these jurisprudential concerns, 
the Court appears to have endeavored to guard 
against them by the requirements (previously noted) 
that it has established for application of the doctrine. 
In Virginia, the doctrine can only be applied where

a)  the right reason is supported by the record,
b)  no further development of the facts is neces-

sary to support the right reason, 
c)  any conflicts in the facts have been resolved 

by the factfinder, and 
d)  the appellant must have been “‘on notice in 

the trial court that he might be required to 
present evidence to rebut” the “right rea-
son.’”24 

When the “right reason” is a pure issue of law, 
such as an alternate interpretation of a statute, and 
does not depend upon facts, whether these require-
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ments are met can readily be determined. The 
determination of whether these requirements have 
been met obviously, however, can be a far more 
difficult question when the “right reason” depends 
upon the facts developed in the trial court. When 
the “right reason” was never raised in the trial court, 
even if there happen to be facts in the record which 
could be viewed as supporting the “right reason,” 
a problem may arise if the appellant might have 
established additional facts or presented additional 
evidence if the “right reason” (the reason later relied 
upon by the appellate court) had been raised in the 
trial court. In such a situation, the doctrine should 
be deemed inapplicable if the appellant “‘was not on 
notice to present evidence to rebut’” the purported 
“right reason” which is later raised on appeal.25 The 
Supreme Court of Oregon has aptly expressed this 
aspect of the factual development requirement as 
follows: 

[T]he record [must] materially be the same 
one that would have been developed had 
the prevailing party raised the alternative 
basis for affirmance below. In other words, 
even if the record contains evidence suf-
ficient to support an alternative basis for 
affirmance, if the losing party might have 
created a different record below had the 
prevailing party raised that issue, and 
that record could affect the disposition of 
the issue, then we will not consider the 
alternative basis for affirmance.26

Another concern which can be raised is whether 
the quality, and even the correctness, of decision-
making of appellate courts could be adversely 
impacted if cases are decided on grounds which 
have not been raised, argued, and briefed by the par-
ties at any time. In cases where the alternate ground 
of decision has not been raised, argued, and briefed 
by the parties at any stage, not even at the appellate 
level, the appellate court will often benefit from 
requesting, prior to its decision of the case, that the 
parties provide additional briefing on the alternate 
ground of decision which the appellate court is 
considering. 

What pointers should counsel keep in mind 
in view of the potential application of the 
right-for-any-reason doctrine? 

Trial counsel should be aware that if an appeal is 
taken from the trial court’s judgment the appeal can 
be won or lost on alternative grounds which were 
not raised in the trial court or, even if raised, were 
not relied upon (or perhaps were even rejected) by 
the trial court. Because of this consideration, the 
winning trial counsel should endeavor to create as 
favorable a record as possible regarding alterna-
tive grounds that have been raised or that might 
be raised. Even if the trial court is willing to rule 
in your favor on Ground A, if there is an alterna-
tive ground which also supports a ruling in your 
favor, you should raise it and make sure that record 

contains sufficient information for the appellate 
court to affirm on that alternative ground. You 
should also endeavor to have the trial court make 
any factual determinations which would be neces-
sary to a ruling based upon that alternative ground. 
Alternatively, if you are not the prevailing counsel 
in the trial court, you should be aware that an alter-
native ground of decision raised in the trial court 
might be raised in the appellate court even if the 
trial court did not rely upon that alternative ground. 
You should therefore try to create a favorable record 
even on that alternative ground and endeavor to 
have the record show that the factual determinations 
that would be necessary to the alternative ground 
were either made in your favor by the trial court 
or were not resolved by the trial court (in which 
case the right-for-any-reason doctrine cannot be 
applied). On appeal, appellee’s counsel defending 
a win in the trial court should advance any merito-
rious alternative ground for affirmance, including 
even grounds that were not relied upon by the trial 
court. Appellant’s counsel seeking to overturn the 
trial court should keep in mind that he may have 
to not only overcome the ground of decision that 
was relied upon by the trial court as the basis for its 
ruling, but may also have to show that any potential 
alternative ground that could be offered to support 
the trial court’s ruling also lacks merit. 
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