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Motions

Rule 3:8(A) of the Rules of the Supreme 
Court of Virginia identifies a short list of 
the pleadings, other than an answer, that 
may be filed in response to a complaint: 

the demurrer, the plea, the motion to dismiss, and 
the motion for a bill of particulars.1 Apart from 
the motion for a bill of particulars, the point of the 
other three responsive pleadings is to dispose of 
some or all of the complaint before a trial. This 
article reviews the function of each of the three 
“dispositive” motions: the demurrer, the plea in bar, 
and the motion to dismiss.

The dumurrer
The demurrer says, “Even if we admit all you 

say to be true, the law affords you no relief....”2 
Stated another way, in a demurrer, the pleader ob-
jects to proceeding any further in the case until the 
court has ruled on whether the plaintiff has stated a 
claim.3 The demurrer tests the legal sufficiency of 
facts alleged in the pleadings, but not the strength 
of proof.4 In considering a demurrer, the court 
should determine only whether the pleading alleges 
“sufficient facts to constitute a foundation in law 
for the judgment sought.”5 In making that determi-
nation, the court accepts as true all facts properly 
pleaded and all reasonable and fair inferences that 
may be drawn from those facts.6 

The court is not obligated, however, to accept 
as true the pleader’s legal conclusions.7 For that 
matter, the court is not obligated to consider the 
pleader’s legal conclusions, even if they are faulty 
or omitted.8 

 A demurrer stands or falls by the allegations 
of fact that appear in the complaint9 or which are 
added to the record by oyer10 or which are incor-
porated in the complaint by reference to another 
proceeding.11 A demurrer that relies on allegations 
of fact outside of these boundaries is a “speaking 
demurrer” that courts will strike.12 

 The demurrer must be made in writing and filed 
and “[n]o grounds other than those stated specifi-
cally in the demurrer shall be considered by the 

court.”13 It must be filed within the time specified 
in Rule 3:8 (a).14 A demurrer and an answer may 
be filed simultaneously under the Rule, and each 
shall be “deemed a pleading in response for the 
count or counts addressed therein.”15 Several cases, 
however, hold that a party should not be allowed to 
demur to a pleading that has been answered unless 
and until the court grants leave to withdraw the 
answer.16 The cases and the language of Rule 3:8 
(a) suggests that, while a party may answer some 
counts and demur to others, answering a count nul-
lifies a demurrer to that count.

Plea in bar
If the function of the demurrer is to challenge 

the legal position of the pleader, the function of 
the plea in bar is to challenge the pleader’s factual 
position. 

More formally stated, “a plea in bar presents 
a distinct issue of fact which, if proven, creates a 
bar to the plaintiff’s right of recovery.”17 A plea in 
bar is unlike a demurrer in that it goes outside of 
the initial pleading and introduces a new allega-
tion of fact. It is also unlike a motion for summary 
judgment, which is only available when there is no 
genuine issue of material fact.18 

The moving party has the burden of proof on the 
factual issue raised in the plea. A plea in bar may be 
presented in any of three ways, which are subject to 
one of two different standard of review on appeal. 
First, if the parties go forward only on the plead-
ings, the trial court must rely solely on the plead-
ings in considering the plea in bar.19 In that case, 
the trial court will take as true the facts as stated in 
the plaintiff’s pleadings.20 On appeal, the court will 
review the trial court’s findings de novo.21

Second, the issue raised by a plea in bar may be 
submitted to the circuit court for decision based on 
the presentation of evidence supporting or oppos-
ing the plea.22 If the parties present evidence on the 
plea ore tenus, the circuit court’s factual findings 
are accorded the weight of a jury finding and will 
not be disturbed on appeal unless they are plainly 
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wrong or without evidentiary support.23 
Third, if the facts underlying the plea in bar are 

contested, a party may demand that a jury decide 
the factual issues raised by the plea.24 The parties 
may waive the right to a jury by not making the 
demand.25 Although the Supreme Court has noted 
that a party may demand a jury trial of any issue 
in an action at law,26 trial courts have denied jury 
demands by finding that the factual issue raised 
by the plea is not in dispute.27 The Supreme Court 
has recently granted an appeal in a case in which 
one assignment of error was that the trial court had 
denied a jury demand on a plea in bar and held an 
evidentiary hearing instead.28 

Motion to dismiss
Of the three dispositive motions, the motion to 

dismiss is the least well-defined. From one perspec-
tive, demurrers and pleas are subspecies of mo-
tions to dismiss and parties and courts often lump 
them together when considering them.29 Motions 
to dismiss are generally treated like demurrers or 
pleas in bar depending on the manner in which they 
seek to dispose of the complaint. This is most often 
the case with motions to dismiss that challenge the 
court’s jurisdiction, whether subject-matter30 or 
personal.31 

Other motions to dismiss arise under particular 
statutes and have elements and burdens of proof 
that derive from the statute. For example, a mo-
tion to dismiss for forum non conveniens under 
Virginia Code §8.01-265 permits a court for good 
cause shown to dismiss an action brought by a 
person who is not a resident of Virginia if the cause 
of action arose outside of Virginia, if the court 
determines that a more convenient forum which has 
jurisdiction over all parties is available in a jurisdic-
tion other than Virginia.32 Also by way of example, 
for a motion to dismiss made under Virginia Code 
§8.01-277 for failure to make service within one 
year under Rule 3:5(e) or Va. Code §8.01-275.1,33 
the court must find that “plaintiff did not exercise 
due diligence to have timely service.”34 In each ex-
ample, the moving party has the burden of persua-
sion on the statutory basis for dismissal.35 
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