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Pre-trial Motions Practice:
Topics for Discussion Include: 

Brief Introduction of Panelists – 
(including humorous stories at their expense) 

Comments on Wisdom and “Received Wisdom” 

Pre-Trial Motions Generally – 
 Dealing with the Judge who knows everything  

Brief and argument length, tone, style, demeanor, etc. 
 Telling the truth. 
 Telling the whole truth. 
 Criticizing adverse party or adverse counsel. 
 Surprise – last minute developments. 

How much to review at argument? 
“It’s all covered in my brief.”

 Brief but thorough? 
 How to handle over-length briefs. 
 Exhibits. 
 Amount of background information needed. 

 (and it’s all bad for you and your client). 
 Dealing with the Judge who already decided  

the issue in a previous case (before she ever
heard your arguments). 

 Leading the Judge into error. 
 Leading the Judge away from error  

(including a brief story about “the turnip truck”). 
 Effect of rulings by other Judges in the same Circuit. 
 Helpful pointers (avoiding “spinning,” standing,

providing extra copies, format of copies, tone, etc.) 
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Pretrial Conferences and Hearings – 
 How to schedule. 
 Purposes, usefulness, etc. 
 How to handle time problems – 
  “But Your Honor, we just received this deposition

5 days before trial.” 

Pretrial Hearings Regarding Proposed Voir Dire  

Pretrial Hearings Regarding Juror Questionnaires  

Discovery Motions –
The “bane” of the judiciary or vitally important matters? 
How much background does the Court need? 
Evasive answers and responses. 
“Hiding the pea.” 
“Document drops.” 
“Privilege” logs. 
Possession, custody, or control. 

Discovery Motions – 
“A motion under subdivision (a) of this Rule must be 
accompanied by a certification that the movant has in good 
faith conferred or attempted to confer with other affected 
parties in an effort to resolve the dispute without court action.”  
Va. Sup. Ct. R. 4:12(a). 

Discovery Motions – 
 The “court shall” require the losing party to pay reasonable 
expenses incurred in obtaining the order unless the court finds finds 
that the losing party’s position was “substantially justified or that 
other circumstances make an award of expenses unjust.” Va. Sup. 
Ct. Rule 4:12(a)(4).    
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Motions in Limine –  
 What topics can be ruled upon before trial? 
 What topics should be raised before trial? 
 What is effective? 
 “Omnibus” Motions in Limine. 

Comments on “Heads I win tails she loses.” 
 The effect of developments at trial. 

Tension or conflict with Virginia’s limited
summary judgment practice. 

Motions for Rulings on Deposition Testimony –  
 Who must bring the motion? 
 When must the motion be brought? 
 How to format the motion. 
 Timing problems? 

John Crane Motions – 
 Fading? 
 Flourishing? 
 When made? 

Demurrers – 
 Uses and abuses. 
 Tension with Virginia summary judgment practice. 

Motion for Entry of Default 

Local Rules – see Va. Code Section 8.01 and Va. Sup. Ct. R. 1:15 
 (copies included in these materials) 

Questions from the Audience (if time permits) 
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RULES OF SUPREME COURT OF VIRGINIA 
PART ONE 

RULES APPLICABLE TO ALL PROCEEDINGS 

Rule 1:19.  Pretrial Conferences.

In addition to the pretrial scheduling conferences provided for by Rule 4:13, each 
trial court may, upon request of counsel of record, or in its own discretion, schedule a 
final pretrial conference within an appropriate time before the commencement of trial. At 
the final pretrial conference, the court and counsel of record may consider any of the 
following:

(a) settlement;  

(b) a determination of the issues remaining for trial and whether any 
amendments to the pleadings are necessary;  

(c) the possibility of obtaining stipulations of fact, including, but not 
limited to, the admissibility of documents;  

(d) a limitation of the number of expert and/or lay witnesses;

(e) any pending motions including motions in limine;

(f) issues relating to proposed jury instructions; and  

(g) such other matters as may aid in the disposition of the action.
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RULES OF SUPREME COURT OF VIRGINIA 
PART FOUR 

PRETRIAL PROCEDURES, DEPOSITIONS AND PRODUCTION AT TRIAL 

Rule 4:12.   Failure to Make Discovery; Sanctions.  

(a) Motion for Order Compelling Discovery.  A party, upon reasonable notice to 
other parties and all persons affected thereby, may apply for an order compelling 
discovery as follows:

(1) Appropriate Court. An application for an order to a party may be made 
to the court in which the action is pending, or, on matters relating to a deposition, 
to the court in the county or city where the deposition is to be taken. An 
application for an order to a deponent who is not a party shall be made to the 
court in the county or city where the deposition is being taken.

(2) Motion. If a deponent fails to answer a question propounded or 
submitted under Rule 4:5 or 4:6, or a corporation or other entity fails to make a 
designation under Rule 4:5(b)(6) or 4:6(a), or a party fails to answer an 
interrogatory submitted under Rule 4:8, or if a party, in response to a request for 
inspection submitted under Rule 4:9, fails to respond that inspection will be 
permitted as requested or fails to permit inspection as requested, the discovering 
party may move for an order compelling an answer, or a designation, or an order 
compelling inspection in accordance with the request. When taking a deposition 
on oral examination, the proponent of the question may complete or adjourn the 
examination before he applies for an order.  

A motion under subdivision (a) of this Rule must be accompanied by a 
certification that the movant has in good faith conferred or attempted to confer 
with other affected parties in an effort to resolve the dispute without court action.

If the court denies the motion in whole or in part, it may make such 
protective order as it would have been empowered to make on a motion made 
pursuant to Rule 4:1(c).

(3) Evasive or Incomplete Answer. For purposes of this subdivision an 
evasive or incomplete answer is to be treated as a failure to answer.  

(4) Award of Expenses of Motion. If the motion is granted, the court shall, 
after opportunity for hearing, require the party or deponent whose conduct 
necessitated the motion or the party or attorney advising such conduct or both of 
them to pay to the moving party the reasonable expenses incurred in obtaining the 
order, including attorney's fees, unless the court finds that the opposition to the 
motion was substantially justified or that other circumstances make an award of 
expenses unjust.
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If the motion is denied, the court shall, after opportunity for hearing, 
require the moving party or the attorney advising the motion or both of them to 
pay to the party or deponent who opposed the motion the reasonable expenses 
incurred in opposing the motion, including attorney's fees, unless the court finds 
that the making of the motion was substantially justified or that other 
circumstances make an award of expenses unjust.  

If the motion is granted in part and denied in part, the court may apportion 
the reasonable expenses incurred in relation to the motion among the parties and 
persons in a just manner.  

(b) Failure to Comply With Order.

(1) Sanctions by Court in County or City Where Deposition Is Taken. If a 
deponent fails to be sworn or to answer a question after being directed to do so by 
the court in the county or city in which the deposition is being taken, the failure 
may be considered a contempt of that court.  

(2) Sanctions by Court in Which Action Is Pending. If a party or an 
officer, director, or managing agent of a party or a person designated under Rule 
4:5(b) (6) or 4:6(a) to testify on behalf of a party fails to obey an order to provide 
or permit discovery, including an order made under subdivision (a) of this Rule or 
Rule 4:10, the court in which the action is pending may make such orders in 
regard to the failure as are just, and among others the following:

(A) An order that the matters regarding which the order was made 
or any other designated facts shall be taken to be established for the 
purposes of the action in accordance with the claim of the party obtaining 
the order;

(B) An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting him from introducing 
designated matters in evidence;  

(C) An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing the action or 
proceeding or any part thereof, or rendering a judgment by default against 
the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an 
order treating as a contempt of court the failure to obey any orders except 
an order to submit to a physical or mental examination;  

(E) Where a party has failed to comply with an order under Rule 
4:10(a) requiring him to produce another for examination, such orders as 
are listed in paragraphs (A), (B), and (C) of this subdivision, unless the 
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party failing to comply shows that he is unable to produce such person for 
examination.  

In lieu of any of the foregoing orders or in addition thereto, the court shall 
require the party failing to obey the order or the attorney advising him or both to 
pay the reasonable expenses, including attorney's fees, caused by the failure, 
unless the court finds that the failure was substantially justified or that other 
circumstances make an award of expenses unjust.  

(c) Expenses on Failure to Admit.  If a party fails to admit the genuineness of any 
document or the truth of any matter as requested under Rule 4:11, and if the party 
requesting the admissions thereafter proves the genuineness of the document or the truth 
of the matter, he may apply to the court for an order requiring the other party to pay him 
the reasonable expenses incurred in making that proof, including reasonable attorney's 
fees. The court shall make the order unless it finds that (1) the request was held 
objectionable pursuant to Rule 4:11(a), or (2) the admission sought was of no substantial 
importance, or (3) the party failing to admit had reasonable ground to believe that he 
might prevail on the matter, or (4) there was other good reason for the failure to admit.  

(d) Failure of Party to Attend at Own Deposition or Serve Answers to 
Interrogatories or Respond to Request for Inspection.  If a party or an officer, director, or 
managing agent of a party or a person designated under Rule 4:5(b) (6) or 4:6(a) to testify 
on behalf of a party fails (1) to appear before the officer who is to take his deposition, 
after being served with a proper notice, or (2) to serve answers or objections to 
interrogatories submitted under Rule 4:8, after proper service of the interrogatories, or (3) 
to serve a written response to a request for inspection submitted under Rule 4:9, after 
proper service of the request, the court in which the action is pending on motion may 
make such orders in regard to the failure as are just, and among others it may take any 
action authorized under paragraphs (A), (B), and (C) of subdivision (b)(2) of this Rule. In 
lieu of any order or in addition thereto, the court shall require the party failing to act or 
the attorney advising him or both to pay the reasonable expenses, including attorney's 
fees, caused by the failure, unless the court finds that the failure was substantially 
justified or that other circumstances make an award of expenses unjust.  

The failure to act described in this subdivision may not be excused on the ground 
that the discovery sought is objectionable unless the party failing to act has applied for a 
protective order as provided by Rule 4:1(c). 
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RULES OF SUPREME COURT OF VIRGINIA 
PART FOUR 

PRETRIAL PROCEDURES, DEPOSITIONS AND PRODUCTION AT TRIAL 

Rule 4:13.  Pretrial Procedure; Formulating Issues.

The court may in its discretion direct the attorneys for the parties to appear before 
it for a conference to consider:  

(1) A determination of the issues;  

(2) A plan and schedule of discovery;

(3) Any limitations on the scope and methods of discovery;  

(4) The necessity or desirability of amendments to the pleadings;  

(5) The possibility of obtaining admissions of fact and admissions 
regarding documents and information obtained through electronic discovery;

(6) The limitation of the number of expert witnesses;

(7) The advisability of a preliminary reference of issues to a master for 
findings to be used as evidence when the trial is to be by jury;  

(8) issues relating to the preservation of potentially discoverable 
information, including electronically stored information and information that may 
be located in sources that are believed not reasonably accessible because of undue 
burden or cost;

(9) provisions for disclosure or discovery of electronically stored 
information;  

(10) any agreements the parties reach for asserting claims of privilege or 
of protection as trial-preparation material after production;  

(11) any provisions that will aid in the use of electronically stored or 
digitally imaged documents in the trial of the action; and 

(12) Such other matters as may aid in the disposition of the action.

The court shall make an order which recites the action taken at the conference, the 
amendments allowed to the pleadings, the agreements made by the parties as to any of the 
matters considered, and which limits the issues for trial to those not disposed of by 
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admissions or agreements of counsel; and such order when entered controls the 
subsequent course of the action, unless modified at the trial to prevent manifest injustice.  

Last amended by Order dated March 1, 2011; effective May 2, 2011.

10



1 
 

 
  

Judges’  Panel 
“Pre-trial Motions and Practice” 

 
VTLA ANNUAL CONVENTION     ����� MARCH 28, 2014      �     THE OMNI HOMESTEAD RESORT 
 

Judge Clifford R. Weckstein 
Twenty-third Judicial Circuit of Virginia� 

 

 

Who’s a great lawyer? He, who aims to say 
   the least his cause requires, not all he may. 

     Justice Joseph Story, Memorandum-book of   
     Arguments before the Supreme Court, 1831-32 

 
Rules to Know and Live By (Part 1) 

Rule 4:15, Rules of the Supreme Court of Virginia. Motions Practice 

 
All civil case motions in circuit court shall be scheduled and heard using the 
following procedures: 
 
(a) Scheduling -- --All civil case motions in circuit court shall be scheduled and 
heard using the following procedures: 
 
1. Presenting the motion on a day the court designates for motions hearings, or 
 
2. Contacting designated personnel in the office of the clerk of the court or the 
chambers of the judge or judges of the court. 
 
(b) Notice -- --Reasonable notice of the presentation of a motion shall be served on 
all counsel of record. Absent leave of court, and except as provided in paragraph 
(c) of this Rule, reasonable notice shall be in writing and served at least seven days 
before the hearing. Counsel of record shall make a reasonable effort to confer 
                                                                  
� Although Judge Weckstein compiled these materials for this panel presentation, he has used many of them 
in other continuing legal education presentations. These materials are not a judicial opinion, nor do they 
express the judicial view of any of the members of the judicial panel, of any court, or of the Virginia 
judiciary. Some of what is contained in these materials is intended to stimulate thought and discussion. 
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before giving notice of a motion to resolve the subject of the motion and to 
determine a mutually agreeable hearing date and time. The notice shall be 
accompanied by a certification that the movant has in good faith conferred or 
attempted to confer with other affected parties in an effort to resolve the dispute 
without court action. In an Electronically Filed Case, the notice provisions of this 
paragraph and the filing and service requirements of paragraph (c) of this Rule 
shall be accomplished in accord with Rule 1:17. 
 
(c) Filing and Service of Briefs -- --Counsel of record may elect or the court may 
require the parties to file briefs in support of or in opposition to a motion. Any 
such briefs should be filed with the court and served on all counsel of record 
sufficiently before the hearing to allow consideration of the issues involved. Absent 
leave of court, if a brief in support of a motion is five or fewer pages in length, the 
required notice and the brief shall be filed and served at least 14 days before the 
hearing and any brief in opposition to the motion shall be filed and served at least 
seven days before the hearing. If a brief will be more than five pages in length, an 
alternative hearing date, notice requirement, and briefing schedule may be 
determined by the court or its designee. Absent leave of court, the length of a brief 
shall not exceed 20 pages double spaced. 
  
(d) Hearing -- --Except as otherwise provided in this subparagraph, upon request 
of counsel of record for any party, or at the court’s request, the court shall hear 
oral argument on a motion. Oral argument on a motion for reconsideration or any 
motion in any case where a pro se incarcerated person is counsel of record shall be 
heard orally only at the request of the court. A court may place reasonable limits 
on the length of oral argument. No party shall be deprived of the opportunity to 
present its position on the merits of a motion solely because of the unfamiliarity of 
counsel of record with the motions procedures of that court. A court, however, at 
the request of counsel of record, or in the judge’s discretion, may postpone the 
hearing of the motion, or require the filing of briefs to assure fairness to all parties 
and the ability of the court to review all such briefs in advance of the hearing. 
 
(e) Definition of Served -- --For purposes of this Rule, a pleading shall be deemed 
served when it is actually received by, or in the office of, counsel of record through 
delivery, mailing, facsimile transmission or electronic mail as provided in Rule 
1:12. 

Professionalism, Civility Matter  

(an extract from a circuit court opinion letter, Crawford Constr. v. Kemp,, 97 Va. Cir. 
150, 2013 Va. Cir. LEXIS 118, No. CL11-153(City of Salem 2013) (Weckstein, 
J.) 
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Within the last few days, I have received copies of a number of documents filed in 
anticipation of the January 23 hearing. Some of what I have seen in these papers 
compels me to make some comments, and to do so at the earliest possible 
moment. 

These comments stem in part from my nondelegable duty under Canon 3(A)(3) of 
the Canons of Judicial Conduct for the State of Virginia: “A judge shall require 
order, decorum, and civility in proceedings before the judge.”1

In matters of civility, there is an expected norm for those who practice in state and federal 
courts in the Roanoke Valley. The judges who preside in these courts are determined to 
maintain these prevailing standards. These standards are consistent with the Principles of 
Professionalism for Virginia Lawyers that have been endorsed by the Supreme Court of 
Virginia and by all statewide bar organizations.2

The preamble to these Principles reminds Virginia lawyers that the oath taken upon 
admission to the Bar of this Commonwealth contains a pledge to demean oneself 
“professionally and courteously.” Ad hominem attacks, bitterness, and biting sarcasm 
upon or about opposing counsel are inconsistent with that pledge and with the decorous 
and appropriate conduct of litigation. Yet one could find examples of all of these things, 
and more, in recent filings from both sides. Let us remember that: 

In adversary proceedings, clients are litigants and though ill feeling may 
exist between the clients, such ill feeling should not influence a lawyer’s 
conduct, attitude or demeanor towards opposing counsel. A lawyer should 
not make unfair or derogatory personal reference to opposing counsel. 
Haranguing and offensive tactics by lawyers interfere with the orderly 
administration of justice and have no proper place in our legal system. A 
lawyer should be courteous to opposing counsel and should accede to 
reasonable requests regarding court proceedings, settings, continuances 
waiver of procedural formalities, and similar matters which do not 
prejudice the rights of the client. A lawyer should follow the local customs 
of courtesy or practice unless the lawyer gives timely notice to opposing 
counsel of the intention not to do so.…”3

A widely respected judge, Wayne E. Alley of the United States District Court for the 
Western District of Oklahoma, once wrote: 

                                                                  
1 Va. Sup. Ct. R., pt. 6, sec. III, Canon 3(A)(3); Kesselhaut v. United States, 555 F.2d 791, 794, 214 

Ct. Cl. 124 (1977)(nondelegable duty); In Re Asbestos Cases, 514 F.Supp. 914, 919 (E.D. Va. 1981)(same). 
2 The Principles, and Chief Justice Hassell’s letter noting Supreme Court approval and adoption by 

all statewide bar organizations, may be found at http://www.vsb.org/pro-guidelines/index.php/principles/. 
3 Va. Sup. Ct. R. pt. 6, sec. II [Rules of Professional Conduct], R. 3.4, Virginia Comment 8. 
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If there is a hell to which disputatious, uncivil, vituperative lawyers go, let 
it be one in which the damned are eternally locked in discovery disputes 
with other lawyers of equally repugnant attributes.4

I am certain that none of you in any way intends or wishes to be characterized as uncivil 
— never mind disputatious or vituperative.  I would be remiss, however, if I did not 
remind you, while you stand at the top of the slope, that it is a slippery one.

And, I respectfully suggest to you, as I have suggested to others in recent CLE 
presentations, that there is sound counsel to be found in this speech from the Pulitzer-
Prize-winning play Harvey:

You know, years ago, my mother used to say to me, “in this world 
Elwood, you must be” — she always call me Elwood, “in this world 
Elwood, you must be Oh so smart, or Oh so pleasant.” Well for years I 
was smart. I recommend pleasant. You may quote me.5

When Miami lawyer Robert C. Josesfberg delivered his annual address as the Dean of the 
International Academy of Trial Lawyers, he asked, “[w]hat is civility,” and answered 
with these words: 

Civility is courtesy, dignity, decency, and kindness. It has been defined in 
the Virginia Bar Association’s Creed as follows: 

Courtesy is neither a relic of the past nor a sign of less than fully 
committed advocacy. Courtesy is simply the mechanism by which lawyers 
can deal with daily conflict without damaging their relationships with their 
fellow lawyers and their own well-being. 

Civility is not inconsistent with zealous advocacy. You can be civil while 
you’re aggressive, upset, angry and intimidating; you’re just not allowed 
to be rude. Unfortunately, some lawyers and the public don’t understand 
the differences.6

While I was writing this letter (in fact, after I had finished my draft of this part of the 
letter), I discovered in my in-box the January, 2013 issue of the ABA Journal, in which 
                                                                  

4 Krueger v. Pelican Prod. Corp., No. 87-2385-A (W.D. Okla. Feb. 24, 1989). 
5 Mary Chase, Harvey (1944). This speech, as delivered by James Stewart, is familiar to many from 

the 1950 film version of Harvey, which Ms. Chase co-wrote.
6 Quoted in John W. Frost, II, “The Topic Is Civility — You Got a Problem With That?” LXXI Fla. 

Bar J. No.1 (January 1997) at 6-8. 
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the cover story is about “Keeping It Civil.” That article’s author noted that “the most 
effective tools for erasing incivility in the profession may be the judges and lawyers 
willing to tamp down uncivil behavior the moment it emerges.”7 And it is for that reason 
that I write now.
 

Heed these thoughts 

“The Grand Delight—planning an overall motion strategy—is, of course, an integral part 
of a broader pleasure: developing an overall litigation strategy.” 

… 

“Good motion practice requires knowledge, diligent work, and a well-developed sense of 
play. This last element is crucial. Without a sense of joy, we cannot address this vital task 
with the proper enthusiasm, objectivity, and inventiveness. Drudges rarely soar.” 

Tom Galbraith, The Joy of Motion Practice, 24 Litigation 15 (1998) 

“If you don’t know where you’re going, when you get there you’ll be lost.” 

Yogi Berra (Hall of Fame Yankees catcher), quoted in James W. McElhaney, 
McElhaney’s Litigation 328 (1995) 

“Brevity is enjoined as the outstanding characteristic of good pleading.” Rule 1:4(j).  It’s 
the outstanding characteristic of good motions practice, too. 

“The power of clear statement is the great power at the bar.” 

Daniel Webster, quoted in 37 A.B.A.J. 924 (Dec. 1951). 

 

 

 

 

 

                                                                  
7 G.M. Filisko, “You’re Out of Order: Dealing With the Costs of Incivility in the Legal Profession,” 

98 ABA Journal No. 1 (January 2013), at 35. 
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Rules to Know and Live By (Part 2) 

Rule 3.4, Virginia Comment 7 

In the exercise of professional judgment on those decisions which are for the lawyer’s 
determination in the handling of a legal matter, a lawyer should always act in a manner 
consistent with the best interests of a client. However, when an action in the best interest 
of a client seems to the lawyer to be unjust, the lawyer may ask the client for permission to 
forego such action. The duty of lawyer to represent a client with zeal does not militate 
against his concurrent obligation to treat, with consideration, all persons involved in the 
legal process and to avoid the infliction of needless harm. Under this Rule, it would be 
improper to ask any question that the lawyer has no reasonable basis to believe is relevant 
to the case and that is intended to degrade any witness or other person. 

Judicial Creativity (part 1) 

Florida Federal Judge 

Creates “New Form of ADR” 

OPINION AND ORDER 

GREGORY A. PRESNELL, UNITED STATES DISTRICT JUDGE 

This matter comes before the Court on 
Plaintiff’s Motion to designate location of a 
Rule 30(b)(6) deposition (Doc. 105). Upon 
consideration of the Motion -- the latest in a 
series of Gordian knots that the parties have 
been unable to untangle without enlisting the 
assistance of the federal courts -- it is 

ORDERED that said Motion is 
DENIED. Instead, the Court will fashion a 
new form of alternative dispute resolution, 

to wit: at 4:00 P.M. on Friday, June 30, 
2006, counsel shall convene at a neutral site 
agreeable to both parties. If counsel cannot 
agree on a neutral site, they shall meet on 
the front steps of the Sam M. Gibbons U.S. 
Courthouse, 801 North Florida Ave., 
Tampa, Florida 33602. Each lawyer shall be 
entitled to be accompanied by one paralegal 
who shall act as an attendant  and witness. 
At that time and location, counsel shall 
engage in one (1) game of “rock, paper, 

OMIT NEEDLESS WORDS 

William Strunk, Jr. and E.B. White, The Elements 
of Style 39 (illustrated edition 2005)  

“It’s so simple to be wise. Just think of something stupid to say and then don’t say it.” 

Sam Levinson (American author and 1950’s television personality) 

“I often regret that I have spoken; never that I have been silent.” 

Publius Syrus 

“I couldn’t think of an answer to that, so I kept quiet. I have rarely regretted keeping quiet. I 
promised myself to work on it.”   

Robert B. Parker, Double Deuce 194 (1992) 
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scissors.” The winner of this engagement 
shall be entitled to select the location for the 
30(b)(6) deposition to be held somewhere in 
Hillsborough County during the period July 
11-12, 2006. If either party disputes the 
outcome of this engagement, an appeal may 
be filed and a hearing will be held at 8:30 
A.M. on Friday, July 7, 2006 before the 
undersigned in Courtroom 3, George C. 
Young United States Courthouse and 

Federal Building, 80 North Hughey Avenue, 
Orlando, Florida 32801. 

 

DONE and ORDERED in Chambers, 
Orlando, Florida on June 6, 2006. 

Gregory A. Presnell 

United States District Judge 
 

Avista Management, Inc. v. Wausau Underwriters Ins Co, 2006 U.S. Dist. LEXIS 38526 (M.D. 
Florida 2006) (Judge Presnell, who was appointed to the federal bench in 2000, took senior 
status in 2012. He received his undergraduate education at the College of William and Mary.)

__________________ 

        
Judicial Creativity (Part 2) 

The “Time Out Rule” 

 
From Zenith Radio Corp. v. Matsushita Elec. Indus. Co., Id., 478 F. Supp. 889, 
959-60 (E.D. Pa.,1977) (Becker, J.)  
 
A. Statement of Rule 
 
For no good cause shown� each side will be entitled to three (3) time outs between 
now and the date of trial. A time out is defined as a one week period in which no 
discovery can be served, all deadlines are postponed and counsel can generally 
goof off.  
 
1. The procedure for calling a time out will be as follows: 
 
Both plaintiffs and defendants will designate one individual as the official time 
out persons (hereinafter referred to as the “Designated Whistler”). The designated 
whistler will be issued a whistle from the case liaison logistics committee which 
will be strung around his, her or its neck. When a time out is desired, the 

                                                                  
� No good cause shown is defined as family events, such as anniversaries, birthdays, sporting events involving 
siblings, laziness, genuine ennui (pronounced NUE); drunkenness, firm events, such as annual dinner dance or 
outing; and anything else which helps attorneys to keep their sanity during the course of these proceedings. 
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designated whistler will go to the offices of opposing  lead counsel (see P XVI.E.) 
and blow the whistle three (3) times. Thereafter there will be a one (1) week time 
out. 
 
2. As stated above, each side is entitled to three time outs. However during the 
period of the two month warning (See P B below) each side will be entitled to only 
one time out, providing that side still has remaining at least one time out. 
 
3. Time outs must not be called on two consecutive one week periods. That is 
there must be an intervening week between time out periods. This rule is 
designed to prevent counsel from spending more than one week of their time with 
their family, friends, partners and associates. 
 
4. As stated above, each side will be entitled to only three time outs. Any attempt 
by any side to exceed this three time out limit will be regarded by the Court as a 
serious infraction of the rules (hereinafter “illegal use of whistle”). The sanction 
for illegal use of whistle will be that such counsel attempting to exceed the three 
time outs will have his, her or its desk moved five yards (in the event of a non-
flagrant violation) or fifteen yards (in the event of a flagrant infraction) further 
from the jury box at trial. 
 
B. Two Month Warning 
 
As stated above, there will be a two month warning. Such a two month warning 
will be called by the Court two months prior to trial. At this point, there will be a 
three day stoppage of the clock in which all counsel will be required to get their 
personal affairs in order. Personal affairs will include such items as Last Will and 
Testament, final instructions to spouse and family, arrangements for publication 
of memoirs and other less important details. During the two month warning, the 
clock will run continuously except for time outs described in P A above. 
 
 
(The New York Times of May 20, 2006 contained an obituary that began, “Edward 
R. Becker, a former chief judge of the United States Court of Appeals for the Third 
Circuit and a highly respected jurist admired for his powerful decisions and 
personal humility, died Friday afternoon at his home in northeast Philadelphia, 
where he had lived almost all his life. He was 73.” According to The Times, “After 
13 years as a Philadelphia lawyer — a term he loved, for its old-fashioned 
connotations of wiliness — he was appointed as a federal trial court judge by 
President Richard M. Nixon in 1970. He was elevated to the Third Circuit in 1981 
by President Ronald Reagan. He was the appellate court’s chief judge from 1998 
to 2003 and assumed senior status on his 70th birthday, May 4, 2003.” “He was 
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recognized by the University of Chicago Law Review as one of the federal appeals 
court judges most frequently cited by the Supreme Court.”  
 
The following is reprinted with permission from Professor Andrew J. McClurg’s website, 
Lawhaha.com.  Copyright 2014 Andrew J. McClurg and Lawhaha.com. 

Take Me Out to the Ballgame, and Out of 
the Pretrial Conference 
November 23rd, 2011 

A Texas lawyer is a big fan of the Texas 

Rangers baseball team. Make that a HUGE fan. So huge that he filed an 

“emergency motion for continuance” of a pretrial conference in a case that 

conflicted with Game 1 of the 2010 World Series between the Rangers and the 

San Francisco Giants. Here’s some of what he said: 

1. The lawyer in charge of this matter for the defendant is Darrell W. Cook 

(hereinafter referred to as Darrell). 

2. Since 1972, when Darrell was but a lad of thirteen, he has been a fan of the 

Texas Rangers Baseball Club (hereinafter referred to as “Rangers”) 

3. As such he has developed a love of the Rangers that has gone generally 

unrequited for thirty-eight (38) years. 

4. Darrell has been to more games than he can possibly recall, has been a 

season ticket holder in one form or another for over ten (l0) years and has 
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either listened to or watched all or parts of thousands of baseball games played 

by the Rangers. 

5. Everything between Darrell and the Rangers was business as usual this 

year:

a. Josh Hamilton was discovered drunken and covered in whip cream; 

b. Ron Washington was discovered to have ingested a “controlled substance” 

during the 2009 All-Star break; 

c. The top two starters for the Rangers at the beginning of the season, Rich 

Harden and Scott Feldman, looked like they were completely unfamiliar with 

the tasks assigned to them and made a mockery of their roles as leaders of the 

pitching staff; and 

d. The team declared bankruptcy and was sold via an auction more befitting a 

used Buick than a major league baseball team. 

6. So, when this setting was received Darrell was convinced he would be in 

attendance as it was unimaginable that anything the Rangers could do would 

interfere with such setting. 

7. Then suddenly and without warning the Rangers began a steady march 

toward credibility. … 

8. Thereafter the unthinkable occurred …. 

The unthinkable, of course, was that the Rangers made it to the World Series. 

He concluded his motion by noting that “[t]he continuance is not sought 

merely for delay alone, but so that justice may be done.” 

No denying the lawyer’s sincerity. I hope he got to go to the game. 
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— Emergency Motion for Continuance, City of Irving v. Villas of Irving, Ltd, 

Case No. T-01398471 01, Municipal Court, City of Irving, Texas, Oct. 25, 2010. 

Thanks to Thomas Samuel. 
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‘Professionalism’ for the ‘ethical’ lawyer
By: Dolan Media Newswires February 24, 2012

Most lawyers use the words “professional” and “ethical” as synonyms for some vaguely defined “good” lawyer 
behavior. However, the concepts are really quite different, and lawyers hoping to act “professionally” sometimes 
must examine the ethics rules for permission to do so. 

As a matter of ethics, as well as fiduciary and other principles, lawyers must primarily serve their clients. Every 
ethics rule points in that direction, although the rules obviously prohibit illegal conduct, deceptive practices, etc. 

Lawyers will look in vain for any ethics rules requiring them to be courteous or nice. For instance, the ABA Model 
Rules set a shockingly low standard for lawyer civility, prohibiting only those actions “that have no substantial 
purpose other than to embarrass, delay or burden a third person.” (ABA Model Rule 4.4(a).) Few lawyers fall below 
that standard. 

Most lawyers aspire to act “professionally.” Professionalism involves our daily interaction with others. Professional 
lawyers are courteous, and treat folks as they would like to be treated. 

But the ethics rules do not require this, and in some circumstances would instead seem to require conduct that 
laymen (and even some lawyers) would consider “unprofessional.” For instance, a lawyer might consider it 
“professional” to alert an opponent that she is about to miss an important deadline, has overlooked a significant 
argument or witness, etc. Yet the ethics rules normally prohibit lawyers from assisting their client’s adversary in this 
way. 

Despite this, lawyers seeking to act professionally can rely on various portions of the ethics rules that essentially 
offer “safe harbors” for attorneys to act with courtesy and civility, without falling short of their primary duty to 
diligently serve their clients. 

For example, lawyers establishing an attorney-client relationship can limit the scope of the representation, so that it 
explicitly excludes actions “that the lawyer regards as repugnant or imprudent.” (ABA Model Rule 1.2 cmt. 6.) 

Further, although lawyers must defer to a client’s determination of the representation’s objectives, the ethics rules 
indicate that clients “normally defer” to lawyers on “means to be used to accomplish their objectives.” 

(ABA Model Rule 1.2 cmt. 2.) Thus, lawyers “may have authority to exercise professional discretion in determining 
the means by which a matter should be pursued.” (ABA Model Rule 1.3 cmt. 1.) This essentially allows lawyers to 
act with civility while pursuing the client’s objectives. 

Other rules can assist as well. Lawyers are “not bound … to press for every advantage that might be realized for a 
client,” (ABA Model Rule 1.3 cmt. 1), and the lawyer’s “duty to act with reasonable diligence does not require the 
use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and 
respect.” ( ABA Model Rule 1.3 cmt. 1.) Finally, a lawyer may withdraw from a representation if “the client insists 
upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental 
disagreement.” (ABA Model Rule 1.16(b)(4).) 

These “safe harbors” allow lawyers to act professionally while fulfilling their main ethical duty of diligent 
representation. If an overly aggressive client insists that a lawyer act like a jerk, the lawyer can point to these 
provisions in refusing to do so. 

- By Thomas E. Spahn. Spahn practices law as a commercial litigator at McGuireWoods LLP in McLean. 

Tagged with: ETHICSETHICS
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Motions

Some observations 
on civil motions in the Circuit Courts

The Hon. Everett A. Martin, Jr.
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Contrary to what you may believe, most 
judges enjoy civil motions. We get to 
observe many of you in action. We learn 
some of what is happening in the profes-

sion. You may force us to think about an area of the 
law we have forgotten since studying for the bar 
exam.

On occasion, however, a motion can be exas-
perating. It is usually not the subject of the motion 
that is bothersome; rather it is the behavior of one 
or both of the attorneys. When I was an assistant 
Commonwealth’s Attorney some years ago, one of 
my colleagues firmly maintained that 10 percent 
of the attorneys caused 90 percent of the problems. 
His percentages may not have been accurate, but 
his proposition remains sound. These observations 
are intended to help you avoid being one of the 10 
percent.

Rule 4:15
If you have never read it, read it. If you have 

not read it in a while, read it again. Having been a 
member of the Supreme Court’s Ad Hoc Committee 
on Local Rules that proposed the rule, I well recall 
that a former president of this Association was its 
strongest proponent. Most problems associated with 
motions can be avoided if attorneys will follow it.

Notice
Absent leave of court (and except when a brief 

is filed), notice of a motion shall be given at least 
seven days before a hearing. Rule 4:15(b). This is 
not ambiguous. 

Reasonable Effort to Confer
You are to make a reasonable effort to confer 

with opposing counsel to resolve the issue and de-
termine a mutually agreeable date and time for the 
motion to be heard. The notice of the motion shall 
include a certification that the movant has conferred 
or attempted to confer to resolve the dispute. Rule 
4:15(b).

What is a “reasonable effort to confer?” No one 
can give a precise definition, but it is certainly more 
than one e-mail unanswered by the end of the day. 
If opposing counsel will not return your calls or 
messages, attach to your motion copies of com-
munications you sent him to resolve the dispute and 
schedule the hearing. The judge might have some 
questions for him.

The unwillingness or refusal of attorneys to talk 
to one another about a motion is perhaps a trial 
judge’s greatest peeve. E-mail has many efficien-
cies and advantages, but it is ill-suited for the 
resolution of disputes. Talk to opposing counsel in 
person or by telephone – and listen.

When attorneys appear before me on a motion, 
I ask if they have talked to each other to resolve it. 
When my question is met with blank stares (which, 

mirabile dictu, is not as frequent an occurrence as it 
was before the adoption of Rule 4:15), I direct the 
attorneys to the hall to try to resolve the issue. They 
usually succeed. 

Telephone calls from opposing counsel should be 
returned that day if possible, if not, before the end 
of the following business day. No exceptions. You 
probably do not like to be ignored when you want 
something. There is a good chance your opponent 
feels the same way. If you are in a lengthy trial or 
on vacation, have an associate, paralegal, or secre-
tary return the call to explain why you are unavail-
able and to say when you will be available. When 
you become available follow up promptly.

Briefs
The times for filing briefs in support of or in op-

position to a motion are in Rule 4:15(c). Failure to 
follow the rule is inconsiderate to opposing counsel 
and the judge. I do not read a brief delivered at 4:45 
p.m. on Thursday for a Friday morning motion. 
Equally futile is delivering the brief at the begin-
ning of the hearing. Do you really think the judge is 
going to read it and the principal cases upon which 
you rely when there may be a courtroom full of 
others waiting to be heard? If you are being paid by 
the hour you may have wasted your client’s money 
and your time.

Local Rules
Do not be fooled. Every court has them concern-

ing the scheduling of motions. They may be called 
rules, practices, procedures, or “that’s the way 
we’ve always done it here.” They may be written 
or unwritten. Learn them if you are going to appear 
regularly in a court.

I would hope a judge would not upbraid you 
for being unfamiliar with the local rules if you are 
new to that court. Should you encounter such a 
judge you should politely but firmly remind him 
of a provision of Rule 4:15(d): “No party shall be 
deprived of the opportunity to present its position 
on the merits solely because of the unfamiliarity of 
counsel…with the motions practice of that court.” 
Nonetheless, you may be required to return to argue 
the motion on a later date.

Courtroom Deportment

Introduce Yourself
I have always found it a nice touch to begin your 

argument thus: “May it please the Court – Mary 
Smith appearing for the plaintiff.” The judge may 
not know your name, especially if you do not 
appear in that court regularly and there are four 
names appended to the end of your motion. You 
do not want the judge to spend the first 30 seconds 
of your argument looking at the bar numbers after 
the names on your motion and trying to guess your 
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name from the bar numbers, your sex, and your 
apparent age.

I do not like to ask you what your name is dur-
ing the hearing. Perhaps I should know your name 
and I am embarrassed to ask. Even if I should not 
know your name, your client (or the adjuster) may 
be present and I do not want him to think I do not 
know who you are. It is awkward to ask questions 
and know the name of one attorney but not the 
other.

Stand Up or Sit Down?
Levels of formality differ across the Common-

wealth and can differ among courtrooms in the 
same courthouse. Stand up when you address the 
judge or a witness unless you are certain the judge 
allows you to remain seated. If your client (or the 
adjuster) is with you, which remark is more likely 
to give him confidence in you: (a) “We’re not so 
formal here; have a seat if you like,” or (b) “Stand 
up when you address the Court!” (usually barked 
by the bailiff)? When in doubt, be formal.

Be Punctual
If you know you are going to be late for a motion 

call opposing counsel the day before. Your time is 
important to you; his time is important to him. His 
client should not have to pay him for the time you 
spend on what you think is a more pressing engage-
ment.

If your client is attending the hearing, also let 
him know in advance if you will be late. I have 
often seen a client waiting an hour or longer in the 
courtroom for his attorney to arrive on a motion he 
scheduled. This cannot help client relations.

Also let the judge know before the hearing, not 
an hour after the appointed time. However, unlike 
opposing counsel or your client, I get paid to be at 
the courthouse all day.

Be Polite
Regardless of what the lawyer shows on TV lead 

your client to expect is effective advocacy, the most 
effective advocates are polite to opposing counsel, 
parties, and witnesses. Do not confuse firmness and 
tenacity with rudeness. 

Certain lawyers walk into a courtroom with an 
aura of authority and credibility – what the Romans 
called dignitas. It is invaluable. It is the product 
of integrity, experience, thorough preparation, and 
courtesy. Strive to attain it.

If opposing counsel has, for example, missed a 
controlling statute or case you could say: “Judge, 
he doesn’t even know about §8.01-xxx.” Or, in 
a nod to our English cousins, you could say: “It 
seems my learned friend has overlooked §8.01-xxx 
in his otherwise worthy presentation.”1 Be magnan-
imous in victory and hope your opponent will be so 
when you are vanquished.

You should also be polite to deputy clerks, the 

judge’s staff, and bailiffs. If you are rude to any 
of them you can be assured the judge will learn of 
it promptly. This will not likely cause you to lose 
a motion you should clearly win. Many motions, 
however, are close discretionary calls unlikely ever 
to be reviewed by an appellate court. Can rude 
behavior cause you to lose that close discretionary 
call? You bet it can.2

Respondeat Superior
Take responsibility for a mistake made in con-

nection with a motion even if a member of your 
staff is at fault. Do not blame an absent associate, 
paralegal, or secretary. You look bad doing this.

Do not send a hapless associate to be your spear-
catcher if you are expecting a frosty reception in 
court.

Objections During the Hearing
Unless evidence is being presented they are 

rarely necessary or appreciated.

Visiting in Chambers
Even if you and the judge were best friends in 

college, please refrain from visiting in chambers 
just before or after the hearing. Opposing counsel 
and the opposing party (especially if pro se) might 
be suspicious.

More on Briefs
Too much legal writing is dull. It does not have 

to be so. There is nothing wrong with trying to en-
liven your brief. After all, you hope the judge will 
read it without his eyes glazing over. However, do 
not insult opposing counsel or his arguments. You 
may write that his arguments are unsound or not 
supported by authority, but avoid derision. 

Justice Scalia’s opinions are entertaining and 
instructive. However, he is a Justice of the Supreme 
Court of the United States. You are not. Do not try 
to imitate his style.

Do not cite a case for a proposition for which it 
does not stand. This happens more than you would 
think.

If one decision of the Supreme Court of Virginia 
supports your argument, you need write no more. 
String citations are unnecessary.

Comply with the page limits of Rule 4:15(c). If 
you cannot say it in 20 pages double spaced you 
have not said it well.

Have your brief proofread. A typographical or 
grammatical error in the opening sentences is not 
a compelling introduction. We all make them on 
occasion. Do your best to prevent them. 

Make certain your brief gets to the judge (and 
not just the clerk) well before the hearing. The 
ways of doing this differ among courthouses.
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Discovery Motions
You should not expect to get the judge’s dander 

up if you have conferred and narrowed the dispute 
in a motion to compel to several discrete issues. Ex-
pect someone to be taken to the judicial woodshed 
if you have propounded thirty-five interrogatories 
(with multiple sub-parts) and fifteen requests for 
production, your opponent has objected to almost 
all of it, you have resolved only three interrogato-
ries before the hearing, and you ask the judge to 
plod through it sub-part by sub-part.

Who started the practice of prefacing every 
answer to an interrogatory with a paragraph of 
boilerplate objection? It is obnoxious. If you have a 
bona fide claim of privilege or an objection, state it 
clearly and succinctly. If not, answer the question.

Motions to compel on the eve of trial are disfa-
vored. You should be preparing for trial or trying 
to settle, not arguing over the sufficiency of an 
interrogatory answer. Some judges construe the 
first sentence of section II of the Uniform Pretrial 
Scheduling Order to require they be heard 30 days 
before trial.

Motions to Reconsider
You will observe that you are not entitled to be 

heard on these motions. Rule 4:15(d). You have 
already been heard once. These motions are disfa-
vored.

You should certainly file a motion to reconsider 
if the judge has made a clear error of existing law, 
if you have overlooked a controlling statute or case, 
or if significant facts have come to light after the 
hearing that were not known and could not have 
been discovered with diligence before the hear-
ing. The judge does not want to make an erroneous 
ruling. However, if you just do not like the judge’s 
ruling – tough luck – no one wins all the time. 

Motions to reconsider are, it seems, sometimes 
filed immediately after receipt of the judge’s letter 
opinion. This is insulting.

Sanctions
The willingness to award sanctions differs from 

judge to judge. Do not ask for sanctions on every 
motion to compel.3 A certain amount of bruising is 
to be expected in the adversary process, and reason-
able attorneys can have disagreements in good 
faith.

Orders
Try not to leave the court without a written order 

reflecting the agreement or the ruling. You can 
always: (a) bring your hoped for order and you 
or the judge can interlineate it if necessary, or (b) 
write out the order in longhand and submit a typed 
version later. Having an order entered the day of 
the hearing prevents buyer’s or seller’s remorse as 

well as dueling orders submitted six months after 
the hearing when no one can remember what the 
ruling was.

Two Nevers
Never accuse opposing counsel of lying. Judges 

do not like this. We like to believe we are members 
of a learned and honorable profession even though 
we know (and regret) this is not always true. When 
you make this accusation the motion becomes 
secondary and your accusation takes center stage. 
If you do this, you had better have convincing evi-
dence (not beliefs and suppositions) to support your 
claim. A verbal frontal assault on the integrity of 
opposing counsel in open court is a risky maneuver. 
Mistake or misunderstanding may be as likely an 
explanation as mendacity.4

Never mislead the judge. The reputation you 
have spent years trying to develop will be destroyed 
in seconds.

A Request
Some judges actually prepare for motions. If you 

resolve one or agree to continue it, call the clerk’s 
office to remove it from the docket. If it still shows 
up on the docket or you have submitted a brief, call 
the judge’s office too.

Endnotes
1. For further instruction on this subject read any of 

the Rumpole of the Bailey books by the late Sir John 
Mortimer or watch their delightful television adapta-
tions with the late Leo McKern as Horace Rumpole, 
Esq.

2. Although rudeness may not be a proper factor under 
Landrum v. Chippenham & Johnson-Willis Hosps., 
282 Va. 346, 717 S.E.2d 134 (2011), a proper factor 
can usually be given as the ratio decidendi.

3. For further instruction on this subject see Aesop, 
Fables, “The Boy Who Cried Wolf” (c. 570 B.C.).

4. Napoleon Bonaparte, not known for being gullible, 
stated it thus: “Never ascribe to malice that which is 
adequately explained by incompetence.”

The Hon. Everett A. 
Martin, Jr. is a judge 
for the Circuit Court 
of the City of Norfolk. 
He has been a judge of 
that court since 1995. 
He previously served on 
the Juvenile & Domes-
tic Relations Court in 
the same city from 1990 
to 1995. Before being 
called to the bench, he 
served as an Assistant 
Commonwealth’s At-
torney in Norfolk for 
10 years; he also was 
engaged for a time in 
the private practice of 
law. Judge Martin is a 
graduate of the Wash-
ington & Lee Univer-
sity School of Law, and 
holds a Master of Laws 
in Taxation from New 
York University.
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M

otions in Lim
ine

This section of your notebook will be vital 
in your efforts to win the trial. What better 
way to help win your trial than to affect 
and control (using sound principles of Vir-

ginia law) the evidence and arguments the jurors see 
and hear in the case? Blistering cross-examination 
of a damaging adverse witness can be great, but 
may pale in comparison to preventing the jury from 
ever hearing the damaging testimony at all. 

Motions in limine can also help you ensure a 
complete record and preserve issues for appellate 
review if necessary. It is a good idea whenever pos-
sible to renew at trial your objections to evidence 
as to which the court has previously overruled your 
motions in limine. A renewed objection at trial when 
the evidence is actually offered might perhaps not 
always be necessary to preserve error. On the other 
hand, your objection can be renewed at trial very 
succinctly, and, if necessary, out of the presence of 
the jury. Additionally, when you renew your objec-
tion at trial, the judge may reconsider and change the 
earlier ruling. The other side may have opened the 
door to the evidence. The posture of the issue may 
have changed. So consider renewing your objec-
tion to make absolutely sure the issue is raised and 
preserved at trial. 

Similarly, if the judge ruled at a pretrial motion 
in limine hearing, that some of your evidence would 
be inadmissible at trial you should make a formal 
proffer either at the pretrial hearing or at trial (or a 
stipulated proffer) of the evidence and testimony 
you wanted to introduce that was excluded by the 
trial court. You may want to renew your effort to 
introduce the evidence at trial, particularly if your 
opponent has opened the door to the evidence or 
anything else about the posture of the issue might 
of changed. You should also state any and all theo-
ries and arguments regarding why you believe the 
evidence should be admitted. Perhaps the judge will 
reconsider and change his ruling. Once again, it can 
be argued that a pretrial limine ruling may in some 
situations be sufficient to preserve an evidentiary 
issue for appeal, but it would probably be a good 
idea to renew any important limine issues at trial to 
be absolutely sure the issue and arguments are fully 
preserved on the full record that developed at trial. 

Although Motions in Limine will be a section 
in your Trial Notebook, you should start thinking 
about the issues you may want to raise in Motions 
in Limine beginning with the first day you get in-
volved in the case. In deciding what issues to raise 
by Motions in Limine, here are a few things to think 
about.

Consider and develop the ‘architecture’ of 
your case. 

Effective use of Motions in Limine before trial 
and evidentiary arguments at trial requires that you 
have a well-thought-out “architecture” for you case 
that is well-grounded both in the facts and in the 
law of evidence. In developing this case “architec-

ture” and your limine strategies you must consider 
not only Your Side of the case but also the Other 
Side. For example, if your expert disclosures were 
fairly thin, and your leading expert substantially 
strengthened his opinions and the basis for them 
in his deposition, you may want to refrain from 
filing a motion in limine seeking to strictly limit the 
opposing experts to their specific content of their 
expert disclosures. So too, if a vitally important as-
pect of your own expert’s opinion would potentially 
be very vulnerable to a vigorous challenge asserting 
that the opinion lacked a sufficient foundation, was 
not based upon scientific methodology or knowl-
edge, and was not sufficiently reliable to be admis-
sible, you presumably would want to refrain from 
being the first one to raise that type of challenge. 

Do not litigate issues that do not really matter.
Do not file a motion in limine about anything and 

everything you can possibly raise. Think carefully 
about the case and identify the issues that really 
matter, and the evidentiary principles that are perti-
nent to the “evidence” that will likely be offered at 
trial on those issues. If you file a motion in limine 
on every possible issue, you will unnecessarily 
irritate the judge, the opposing counsel, the court 
clerk, your secretary, and your dog.  

Do not FAIL to litigate the issues that DO 
REALLY MATTER.

In almost all cases, there are a few evidentiary is-
sues that lie at the heart of the case. The way those 
issues are handled by the trial court can be very 
important to the outcome of the trial. Do not FAIL 
to litigate these issues properly, tirelessly, and com-
pletely. Often, the best way to litigate these issues 
is to begin raising them early in a motion in limine. 
You may even need to raise and litigate these issues 
at multiple hearings. For example, you may want to 
have an initial motion in limine hearing asking the 
court to limit the testimony of the opposing side’s 
neuropsychological expert in accordance with the 
numerous limitations imposed by Virginia law. Lat-
er, if the opposing side takes a so-called “de bene 
esse” deposition of its neuropsychologist for use at 
trial, you may want to file another motion in limine 
asking the court to rule that specific portions of the 
deposition testimony cannot be used at trial. Even 
after the opposing side fairs poorly at both of those 
hearings, you still may need to raise the same issues 
and arguments again at trial when the opposing side 
brings the neuropsychologist to trial to try again to 
say the things he should not be allowed to say. 

In your tireless litigation of the issues that really 
matter to the case, use care not to annoy anyone 
more than is necessary. On issues of importance, do 
not be faint of heart. The trial judge may well be-
come weary due to your tireless efforts to exclude 
inadmissible testimony when it is offered in an 
endless array of forms and “dressings” by opposing 
counsel. When you feel the judge’s patience grow-
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ing thin, you may want to remind her: 
Judge, it is not your fault and it is not my 
fault that the testimony and opinions of 
my opponents’ experts are inadmissible 
under Virginia law. That is my opponents’ 
fault. And if they come in here with 100 
different kinds of inadmissible statements 
and opinions, they ALL must be excluded. 
In that event, you, the trial judge, must 
not only be the “Gatekeeper,” you have 
to be the “Floodwall” against this torrent 
of inadmissible opinions. They ALL must 
be excluded. If testimony is inadmissible, 
it must be excluded. It has no place in the 
courtroom. Cross-examination is not the 
proper remedy, or indeed any sufficient 
remedy for inadmissible testimony. The 
remedy the law requires is exclusion of 
any and all inadmissible testimony.  

You may be thinking, “Well that’s a great speech 
and it would probably be fun to give it, but is there 
any law that supports it?” The answer (given in 
mid-Western American slang) is: “You Betcha.” 

Often, when expert testimony is challenged as in-
admissible the proponent of the evidence will argue 
that any flaws and problems in the evidence can be 
brought out on cross-examination, and thus there is 
no need to exclude the evidence. Trial courts may 
be tempted to allow questionable expert testimony 
into evidence on the theory that its weaknesses can 
be exposed on cross-examination and the jury can 
then determine what weight should be given to it. 

This approach is not permitted under Virginia 
law.1 Rather, the Virginia Supreme Court has made 
clear that the trial court must act as the “gate-
keeper” charged with the responsibility of limiting 
expert testimony to its proper bounds. It is “for 

the trial court, not the jury, to decide whether the 
proper and sufficient foundation had been laid 
for the introduction of” the expert testimony.2 
The admissibility of expert testimony presents a 
“strictly legal question” for decision by the court.3 
If the proffered expert opinions are not admissible, 
the jurors should never hear them. Moreover, it 
unnecessarily lengthens and complicates the trial 
to allow direct testimony and cross-examination 
of experts regarding opinions which ought to have 
been excluded. Indeed, if cross-examination were 
sufficient to overcome the effect of inadmissible 
expert testimony, there would be no need for the 
numerous decisions of the Virginia Supreme Court 
carefully limiting the nature and scope of expert 
testimony that may properly be admitted into 
evidence. Particularly in the case of testimony from 
a highly-educated, articulate, persuasive, expe-
rienced, extensively-credentialed expert, there is 
every reason to believe that cross-examination will 
be insufficient to correct the harm done by allowing 
the jurors to hear expert testimony which ought to 
have been excluded. Presumably, it is for precisely 
such reasons that the Virginia Supreme Court has 
again and again held that trial courts committed 
reversible error by allowing into evidence expert 
testimony which failed to satisfy even just one of 
the numerous evidentiary requirements which must 
be met prior to admission of such evidence.4  

Finish the job. 
On the issues that really matter, do your best to 

finish the job. 
All of us can sometimes have a tendency to do 

things “halfway,” to “sort of,” “kind of like,” “for 
the most part” get something done. This is just 

1. In CSX Transp. v. Casale, 250 Va. 359, 463 S.E.2d 445 (1995), the Virginia Supreme Court cited a Fourth Circuit Court 
of Appeals decision reversing a trial judge who “held that if an expert does not have an adequate basis for his opinion, 
it is for counsel to bring out the deficiencies on cross-examination and for the jury to decide what weight, if any, the 
opinion should be given.”   250 Va. at 367, 463 at 449-50.  The Virginia Supreme Court quoted with approval the fol-
lowing language from the Fourth Circuit’s decision:

It was an abuse of discretion for the trial court to admit [the expert’s] testimony . . . . The court may 
not abdicate its responsibility to ensure that only properly admitted evidence is considered by the jury. 
Expert opinion evidence based on assumptions not supported by the record should be excluded.

 Id. (quoting Tyger Constr. Co. v. Pensacola Constr. Co., 29 F.3d 137 (4th Cir. 1994), cert. denied, 513 U.S. 1080 (1995)).
2. CSX Transportation, Inc. v. Casale, supra, 250 Va. at 367, 463 S.E.2d at 449.  
3. “In summary, the question before the trial court was one of the admissibility of evidence, not its weight - a strictly legal 

question.”  CSX Transportation, Inc. v. Casale, supra, 250 Va. at 367, 463 S.E.2d at 450.
4. See, e.g., Keesee v. Donigan, 259 Va. 157, 161, 524 S.E.2d 645, 647 (2000) (trial court committed reversible error in an 

automobile crash negligence case in allowing an accident reconstruction expert to testify concerning “average” driver 
perception and reaction times absent evidence that a party fell within the average range; expert testimony cannot be 
based upon assumptions without evidentiary foundation); Tittsworth v. Robinson, 252 Va. 151, 154, 475 S.E.2d 261, 
263 (1996) (trial court erred in admitting expert testimony regarding forces of collision and causation of injuries where 
experts failed to consider all pertinent variables and relied upon results of dissimilar tests); CSX Transportation v. Ca-
sale, 247 Va. 180, 441 S.E.2d 212 (1994) (new trial was required because trial court erred in allowing expert testimony 
which included hearsay introducing a new and different diagnosis into the case); Chapman v. City of Virginia Beach, 
252 Va. 186, 191, 475 S.E.2d 798 (1996) (case remanded for new trial because trial court erred in admitting testimony 
by a “human factors psychologist” that the physical properties, configuration, and unsecured condition of a gate section 
created a hazard and that it was reasonably foreseeable that a child’s head could become entrapped in it; this testimony 
did not assist the jury but rather concerned issues within the range of common experience). 28
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human nature. Indeed, it is an indispensable part of 
human nature. It is what helps us all get along, live 
together, compromise, cooperate, etc. But some-
times, on some things that really, really matter – like 
the evidentiary issues that lie at the heart of your 
case – you need to “finish the job.” On those issues, 
getting “half the job” done may be worthless. What 
difference will it make if you get great rulings in a 
Pretrial Order on your motion in limine if you fail 
to “make those rulings stick” at trial, or fail to get 
those rulings fully and faithfully applied at trial?

Do not let them say it “in so many words.”
Usually, on the crucially important motion in 

limine issues, the ultimate battleground involves 
how the court rules on your vigilant efforts to stop 
the opponents’ experts from stating their inadmis-
sible testimony and opinions “in so many words.” 
It may not be very hard to persuade the trial court 
to exclude testimony that is blatantly and obviously 
inadmissible. But remember, professional experts 
and the lawyers who have hired them are far too 
savvy and determined to give up at the first sign of 
trouble. Therefore, expect and be prepared for the 
same issues to arise at trial, and for the inadmissible 
testimony to be presented in a variety of different 
forms, phrasings, and terminologies. 

Be prepared, and include in your Motion in 
Limine section, all the pretrial orders, hearing 
transcripts, and all the leading cases you will need 
to argue and reargue the evidentiary issues when 
they come up again at trial. If, for example, the law 
provides (as it does) that the experts should not be 
allowed to state hearsay matters contained in the 
medical records, why should they be allowed to 

say: “I have reviewed all the medical records and 
none of the doctors who treated and examined the 
plaintiff in the first six months after the collision 
found any brain injury or impairments.” If the trial 
court properly excludes that as “hearsay in so many 
words,” here is what you may hear next: “I have 
reviewed all the medical records for the first six 
months following the collision and they are com-
pletely inconsistent with the plaintiff’s claim that 
the collision caused her to sustain a brain injury.” 

Watch out! To the trial court’s “ear” (and perhaps 
even to your ear) this stuff may at some point begin 
to sound less and less like hearsay. After all, no 
one is expressly saying “I heard him say this” or “I 
heard her say that.” The expert is not saying, “Dr. 
Smith said this or that in his records.” But think 
about it. Don’t these varied forms of testimony all 
involve and amount to hearsay? These statements 
are essentially the same thing as the testifying 
expert stating: “I have reviewed all the medical 
records for the first six months following the colli-
sion and the things that all of the doctors and nurses 
and therapists said in their records do not include 
any statements by them indicating that the plaintiff 
had any brain injury or brain impairments. None 
of the things they said in their records indicate the 
plaintiff had a brain injury of any kind.” Some may 
argue that this type of testimony does not involve 
hearsay, but in the author’s opinion it does. More-
over, even if the issue is viewed as a “close call,” 
given the fact that hearsay testimony involves seri-
ous and fundamental “evils,” shouldn’t courts “err” 
on the side of caution?5 In this regard, it should be 
noted that the “softer” forms of hearsay testimony 

5. The Virginia Supreme Court has emphatically expressed the very serious and fundamental dangers posed by hearsay.  See  
McMunn v. Tatum, 237 Va. 558, 566, 379 S.E.2d 908, 912 (1989) (“[t]he admission of hearsay expert opinion without the 
testing safeguard of cross-examination is fraught with overwhelming unfairness to the opposing party.  No litigant in our 
judicial system is required to contend with the opinions of absent ‘experts’ whose qualifications have not been established 
to the satisfaction of the court, whose demeanor cannot be observed by the trier of fact, and whose pronouncements are 
immune from cross-examination”); Bostic v. About Women OB/GYN, P.C., 275 Va. 567, 577, 659 S.E.2d 290, 295 (2008) 
(referring to “the evils mentioned in McMunn”).  In 2009, the Virginia Supreme Court made clear that experts cannot 
on direct examination testify to any kind of hearsay, neither hearsay opinions nor hearsay “facts.”  See Commonwealth 
v. Wynn, 277 Va. 92, 100-101, 671 S.E.2d 137, 141  (2009) (“The Commonwealth, however, asserts that our holding 
in McMunn should be limited to ‘hearsay matters of opinion’ upon which an expert relied.  See id. at 566, 379 S.E.2d 
at 912. We do not agree. Whether an expert relies upon the opinions of others or allegations of sexual misconduct in 
formulating an opinion, both constitute hearsay.  While certain information may be of the type routinely used by experts 
in a given field of expertise when formulating their opinions, a litigant, nevertheless, should not be required to contend 
with such hearsay information because the trier of fact cannot observe the demeanor of the speaker and the statements 
cannot be tested by cross-examination”).  The Wynn ruling was entirely logical.  Even apparently “factual” testimony 
usually at least implicitly involves opinions (for example, testimony that the plaintiff’s temperature was 98.6 degrees 
Fahrenheit is based upon and involves opinions that the right kind of thermometer was used, that the thermometer was 
in working condition, that it was properly placed, that it was placed for the correct duration, that it was properly read, 
that the reading was properly recorded in the records, etc.).  Moreover, the fundamental dangers and unfairness created 
by hearsay testimony are presented by any kind of hearsay testimony.  In either situation, for example, a witness is al-
lowed to convey to the jury his second-hand (and often biased) version of what some other witness said (or did not say) 
even though the other witness is not present at trial for questioning (Is that what you really said?,  What else did you 
say?  When did you make that statement?  How long after the observation?  What record did you make?  How long after 
the observation?  What examination or investigation did you make?  What foundation did you have?  What training and 
expertise do you have?  What interest might you have in this matter?).  Moreover, all of the hearsay “evils” are presented 
whether the hearsay testimony concerns what some other person allegedly said or did not say in their records.  29
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involve the same “evils” that are presented by more 
explicit forms of hearsay. Indeed, the “softer” forms 
of hearsay are arguably WORSE than more direct 
and explicit forms of hearsay statements, because in 
the softer forms it is less apparent that the testify-
ing expert is merely regurgitating (often in a biased 
manner) what she thinks she read somewhere that 
someone else said and what she thinks she can 
conclude from the things someone else (who is not 
present and is not testifying) said. The softer forms 
of hearsay are also WORSE since they collapse an 
entire body of hearsay into a single statement which 
magically (and effectively) obscures the complex-
ity and vagaries and uncertainties of that collapsing 
process and also obscures the fact that a vast array 
of hearsay statements are, in effect, being commu-
nicated to the jury en masse in a single statement. 

It’s like the problem that is faced when an as-
sertion is made to the effect that “everyone says 
this about John Jones.” John Jones’ counsel will 
obviously be hard-pressed to call “everyone” to 
testify at trial. Indeed, neither John Jones nor his 
counsel nor the judge nor the jury even knows who 
“everyone” is. Nor would listing the various alleged 
non-testifying declarants cure the overwhelming 
unfairness involved, since it would still be virtually 
impossible for John Jones’ counsel to call them all 
to testify. It would also be fundamentally unfair to 
force upon John Jones’ counsel the burden of calling 
all of those people to testify regarding their alleged 
observations and opinions since they are matters 
that the opponent wants to put in evidence as part of 
his case. If the opponent wants to put those matters 
into evidence, he should be required to call the wit-
nesses and elicit their testimony (subject to the test 
and safeguard of cross-examination). Instead, the 
opponent has failed to properly put on the evidence, 
but has managed in effect to sneak it in to the oppo-
nent’s case by means of a single sentence of unfair 
and practically unanswerable testimony which 
conveys to the jury a sweeping body of hearsay tes-
timony. Moreover, all of the same problems, “evils,” 
and unfairness are involved whether the expert’s 
testimony is “All of the other doctors said this or 
that,” or “All of the other doctors said things which 
did not include this or that,” or “None of the other 
doctors said this or that,” or “None of the other doc-
tors said things that support the plaintiff’s claim.” 
The sum and substance of what each of these state-
ments conveys to the jury about the contents of the 
hearsay medical records (and the hearsay contents 
thereof) is essentially the same in all cases.  

So think about the different forms of testimony 
or evidence that may be presented at trial that will 
implicate your key evidentiary issues, and have 
orders, hearing transcripts, cases, short arguments, 
and perhaps short bench briefs, in your Trial Note-
book which you can use to meet them. 

Do not automatically file a pretrial motion 

in limine even on issues that really matter. 
Say what? You have decided that an issue really 

matters, but you are not supposed to file a pretrial 
motion in limine on it? Usually that won’t be the 
case. But sometimes it may be. There are some criti-
cally important evidentiary issues that can actually be 
presented very effectively, and perhaps most effec-
tively for your position, on the spur of the moment 
at trial. Sometimes your side of the argument can be 
presented very effectively in five minutes or less, and 
it is the “other side of the story” that takes more time 
and more preparation. That may be an issue that you 
will want to not raise in a pretrial motion in limine 
but raise just before voir dire or opening statements 
begin, or perhaps even in the midst of the trial. 

A great advantage gained by filing motions 
in limine is learning (win or lose) before 
trial how the court will rule on important 
evidentiary issues.

Keeping inadmissible prejudicial evidence out 
of the trial is one function of pretrial motions in 
limine. But here is another one. Know whether 
the court is going to let certain evidence into the 
case. Even if you lose the limine hearing, know-
ing that the court has ruled against you can be very 
important to you. You may need to decide to “get 
there first,” to introduce the evidence yourself. 
Remember, if you do so, you will be waiving any 
issue regarding the introduction of the evidence 
for purposes of appeal. If you introduce the evi-
dence yourself at trial, you cannot complain of the 
introduction of the evidence on appeal. You need 
to make an informed choice. You have to decide 
whether to stand firm and preserve the issue for 
appeal (and get beat up when the evidence comes in 
over your objection) or to get there first and put the 
evidence in yourself so you don’t appear to the jury 
to be afraid of it, hiding things, etc. 

If you get a great ruling on your pretrial 
motion in limine, do not assume it will be 
fully adhered to at trial.

Even if you bring an issue on for hearing on a 
pretrial motion in limine, and even if the court rules 
in your favor, do not assume that ruling will be 
fully adhered to at trial. Why? The opponent may 
continue to try to get around the ruling in every way 
imaginable and some ways you cannot even imag-
ine. Also, you will need to be careful that you do not 
do anything that “opens the door” to the admission 
of the kind of evidence you claim should be exclud-
ed. Furthermore, the trial judge may get worn down 
and eventually allow some of the evidence in. After 
all, all of us tend at some point to want to strike a 
balance. It’s human nature. Or the judge may simply 
change her mind at trial and weaken or even alter 
her pretrial limine ruling. Your Trial Notebook 
should therefore include materials that will help you 
address any and all of these possibilities. 
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Do some homework on opposing counsel.
Post some inquiries on the VTLA listserves. Ask 

around. Find out about your opposing counsel. 
Find out whether other lawyers who have tried 
cases against your opposing counsel say. Does he 
often say, in closing argument, “Let me tell you, 
it’s really lonely over here when someone sues you 
for $3 million because you hit their car”? Find out 
whether your opposing counsel likes to invoke the 
“win the lottery” theme at trial. Find out what is in 
the standard “playbook” of your opposing counsel, 
think about which of those plays violate Virginia 
law either directly or indirectly, or invite the jurors 
to use reasoning which is contrary to Virginia law, 
and raise the issues with the court either by pretrial 
motions in limine or on the morning of trial. Have 
the necessary materials on those issues in your Trial 
Notebook. For a lot of techniques opposing counsel 
may try during the trial, objecting during the trial 
and in front of the jury will not be an adequate rem-
edy but instead will hurt you, perhaps even worse 
then letting the foul pass by.   

Remember the “road runs both ways.”
If you plan to continually invoke the theme that 

the defendant is acting improperly in failing to take 
full responsibility for the collision and all claimed 
injuries, the judge may feel like it makes no sense 
for you to object when defense counsel wants to 
imply that your plaintiff has acted improperly in 
bringing the lawsuit (got a lawyer immediately, 
hopes to ‘win the lottery,’ etc.). The judge may 
see these themes as different sides of the same 
coin. They judge may feel that they both imply 
that there is something wrong with and that the 
jury’s decision should be affected by the fact that 
a party has insisted upon litigating and having a 
trial of the case. Similarly, if you ask each of your 
plaintiff’s doctors, “Did you see anything in your 
treatment, examination, and testing of the plaintiff 
that indicated to you that she was not being honest 
and truthful with you?”, then you may find that the 
judge will feel like the defense should be able to 
ask its experts, “Did you see anything in your test-
ing and examination of the plaintiff that indicated 
to you that she was not being honest and truthful, 
was exaggerating her problems, was malingering, 
or had secondary gain motivations?” 

If you believe that the defendant should not be 
able to convey to the jury that he is a man of lim-
ited resources, you may want to consider whether 
you should include in your case testimony indicat-
ing that the plaintiff has become impoverished as a 
result of the injuries from the collision. Obviously, 
it can be argued that some of the issues involved 
in these different situations are not really the same, 
but a judge may see it differently. Remember, even 
where evidence is inadmissible, it may become 
admissible if you have “opened the door” to its 
introduction.  

Think about overarching comprehensive 
evidentiary approaches to all the evidence 
in the case; approaches the judge can fairly 
apply to both sides.

When you are developing your motion in limine 
issues, arguments and materials for your Trial Note-
book, think about what evidentiary approaches you 
might take to the issues in the case if you were the 
judge. Limine arguments under which all of your 
opponent’s evidence of a certain type is inadmissi-
ble, but all of your evidence of a very similar nature 
is admissible, are not very persuasive to the fair-
minded judge. Think about how the law should be 
applied in a way that indeed is helpful to your case 
but also makes sense and is workable for purposes 
of all the evidence at issue in the case. 

Do not unthinkingly pursue and “win” lim-
ine issues that will likely imbed reversible 
error in your jury verdict and the resulting 
judgment.

It’s great to win the trial, but you want to win a 
verdict and judgment that you can get upheld on 
appeal. It may sometimes be okay to make really 
aggressive limine arguments, but make sure you 
know that is what you are doing and that you and 
your client have discussed and considered the risks 
for purposes of an appeal.

Consider filing an ‘omnibus’ motion in 
limine that collectively addresses a variety of 
common issues - better to be safe than sorry.

There are lots of limine issues on which the law 
may seem to be so clear that they do not seem to 
deserve a pretrial motion in limine. Think again. It 
is better to be safe than sorry. There actually still 
are anecdotal reports of lawyers (unnamed and 
unidentified here, probably from other states or 
other countries or other planets) who have alleg-
edly asked during cross-examination of a plaintiff: 
“Well, those 2 months you missed from work after 
the collision, your employer paid you for those 
months since you took vacation time from your job, 
right?” Okay, let’s figure it never, ever happens. But 
why take a chance? Put the collateral source rule 
issues and lots of other standard issues in your om-
nibus motion in limine, send a cover letter inviting 
opposing counsel to agree on everything he can to 
spare the court’s time, get an agreed order entered 
on the agreed issues, get a ruling on the disputed 
issues, and get an order entered on the disputed is-
sues before the trial begins.

Read further for more comprehensive  
issues and caselaw to consider including  
in your omnibus motion in limine.
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No reference to “prior bad acts” or “bad character.” 
This type of evidence is not allowed under Virginia law. 

Charles E. Friend, The Law of Evidence in Virginia §5-6 (6th ed. 
2003) (“the use of character evidence for this purpose (credibil-
ity) is limited to (a) reputation evidence (b) for truth and veracity 
only. Other traits unrelated to truthfulness are generally inadmis-
sible on the issue of credibility”); National Union Fire Ins. Co. 
v. Burkholder, 116 Va. 942, 945, 83 S.E. 404, 405 (1914) (“The 
general rule is that in a civil action the character of neither party 
thereto, nor of any other person, is involved and cannot be made 
the subject of inquiry”). Any reference to such matters should 
be excluded for the further reason that it violates the doctrine 
prohibiting evidence of collateral facts. “Evidence of collateral 
facts is generally inadmissible because it tends to draw away the 
minds of the jury from the point in issue, and to excite prejudice 
and mislead them.” Haynes v. Commonwealth, 104 Va. 854, 858, 
52 S.E. 358 (1905). See, e.g., Seilheimer v. Melville, 224 Va. 323, 
295 S.E.2d 896 (1982). 

No evidence whose prejudical effect would exceed its 
probative value. 

You may want to be sure to remind the court of its author-
ity and responsibility to exclude evidence whenever its likely 
prejudical effect (in terms of improper impact and inferences, 
delay, distraction, confusion, etc.) outweighs its likely probative 
value. This is a very important principle in view of the limitless 
ability of opposing counsel to think of new and different argu-
ments to show how evidence that is prejudicial also allegedly has 
some theoretical probative value and relevance. You may want to 
also include some important examples of evidence that should be 
excluded on this basis so that the court will be prepared on this 
issue. The trial court always must exercise its discretion to ex-
clude evidence which would likely have a prejudicial effect that 
would outweigh any purported probative value. “’With regard to 
the admission of evidence, the responsibility for balancing the 
competing considerations of probative value and prejudice rests 
in the sound discretion of the trial court.’” Brugh v. Jones, 265 
Va. 136, 140, 574 S.E.2d 282, 285 (2003) (quoting earlier deci-
sion). See Town & Country Properties v. Riggins, 249 Va. 387, 
399, 457 S.E.2d 356, 365 (1995) (trial court correctly excluded 
evidence which was collateral and prejudicial); Payne v. Carroll, 
250 Va. 336, 340, 461 S.E.2d 837, 839 (1995).  

No testimony which relates hearsay of any kind 
(whether hearsay opinions or hearsay “facts”). 

See Commonwealth v. Wynn, 277 Va. 92, 671 S.E.2d 137 
(2009) (and decisions cited therein).

Issues to consider including in your omnibus 
motion in limine

No reference to alleged criminal conduct (tax law vio-
lations, marijuana use, cocaine use, drug abuse, etc.).

It is clear, for example, from the Virginia Supreme Court’s 
opinion in Payne v. Carroll, 250 Va. 336, 461 S.E.2d 837 (1995), 
that in a civil action the court must determine whether the proba-
tive value of evidence relating to criminal conduct is outweighed 
by the danger of undue prejudicial effect. In Payne, the Virginia 
Supreme Court reasoned that a previous felony conviction may 
have a probative value on the issue of the convicted person’s 
credibility. On the other hand, the Court observed that there is 
always the danger of improper and undue prejudice that could 
result from the fact that the evidence of the previous criminal 
conduct could cause the jury to conclude that the plaintiff was 
“morally undeserving of an award of damages.” 250 Va. at 
340, 461 S.E.2d at 839 (emphasis added).  For that reason, in 
Payne, the Virginia Supreme Court held that even though by 
statute in Virginia the fact of a felony conviction was expressly 
made admissible by a provision of the Criminal Procedure Code 
(Va. Code §19.2-269), it was reversible error for the trial court to 
allow the defendant in a personal injury case to present evidence 
or adduce testimony regarding the nature of the criminal conduct. 
Assume that in your case there is evidence the plaintiff previous-
ly used marijuana, or failed to file tax returns, or abused drugs. 
You should argue that this type of evidence should be excluded 
because these are collateral matters, “prior bad acts,” and would 
have a prejudicial effect far exceeding any theoretical proba-
tive value. You can also argue that if there is no evidence of any 
previous conviction of any tax offense or marijuana use or drug 
abuse, there is no evidence that can be admitted under Virginia 
Code §19.2-269 (even if this Criminal Procedure Code Procedure 
provision applies). Under Virginia law, only evidence of a previ-
ous conviction is admissible on the issue of credibility. Where 
a conviction has not yet been obtained, evidence of criminal 
conduct is not admissible even on a theory that it might be 
relevant regarding credibility.* In your case, there is no convic-
tion or even any charge of violation of any tax law, and therefore 
any testimony which might cause or allow the jurors to speculate 
about such matters must be excluded. Any reference to such 
matters should be excluded for the further reason that it violates 
the doctrine prohibiting evidence of collateral facts. See supra. 
If references regarding collateral alleged criminal conduct is per-
mitted, a danger of improper prejudice would pervade the entire 
trial, and there is no way the court could ever be sure that it did 
not taint the jury’s verdict. Even when the jury returns a verdict 
for the plaintiff, the court would only be left to wonder whether 
the verdict would have been higher if this improperly prejudicial 
evidence had not been allowed in. The only proper, prudent, and 
just course is to exclude any reference to such matters. 

* Evidence that a witness has been arrested for a crime 
is not admissible. Tatum v. Commonwealth, 17 Va. 
App. 585, 440 S.E.2d 133 (1994). Such a question 
would be ‘’collateral’’ and therefore improper.  Id. See 
also Singleton v. Commonwealth, 18 Va. App. 91, 441 
S.E.2d 713 (1994). The showing of any unadjudicated 
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charge is similarly improper. “It is well settled in 
Virginia that a litigant’s right to impeach the credibility 
of adverse witnesses by showing their participation in 
criminal conduct has been confined to questions about 
a conviction for a felony, perjury, and a misdemeanor 
involving moral turpitude. This limitation upon a 
defendant’s impeachment rights is a reasonably neces-
sary measure to restrict the scope of a criminal trial... 
. Admission of unadjudicated crimes for purposes of 
general impeachment of a witness would ‘’lead to 
confusion in directing the jury’s attention to collateral 
matters and away from the issues in the case.’’ Ramdass 
v. Commonwealth, 246 Va. 413, 423, 437 S.E.2d 566, 
572 (1993) (quoting Clark v. Commonwealth, 202 Va. 
787, 790, 120 S.E.2d 270, 273 (1961)), cited in Newton 
v. Commonwealth, 29 Va. App. 433, 512 S.E.2d 846 
(1999) , cert. denied, 528 U.S. 1025, 120 S. Ct. 540, 
145 L. Ed. 2d 419 (1999) . 

No reference to informed consent in a medical mal-
practice action which does not assert any claim based 
upon an alleged lack of informed consent. 

In Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004), the 
Virginia Supreme Court held that “where a lack of informed 
consent is not in issue in a medical malpractice case, evidence of 
information given to the patient concerning the risks of surgery 
is irrelevant to the sole issue in the case: Whether the physi-
cian departed from the standard of care. We observed that 
such evidence “could only serve to confuse the jury because the 
jury could conclude . . . that consent to the surgery was tanta-
mount to consent to the injury. . . .” Id. at 528-29, 593 S.E.2d at 
317 (emphasis added). 

No evidence of misleading or confusing statistical data. 
Holley v. Pambianco, 270 Va. 180, 185, 613 S.E.2d 425, 428 

(2005) (“The statistical evidence was so misleading that, for all 
the jury could determine, each of the perforations of the colon 
contained in the statistics may have been due to a physician’s 
negligence. In that event, the jury could infer the direct opposite 
of defense counsel’s argument: That perforations occur only 
where the physician is negligent”). 

No evidence of a purported lack of other incidents, 
injuries, or problems. 

Evidence regarding the absence of or infrequency of other inju-
ries or occurences has long been excluded under Virginia law. See 
Goins v. Wendy’s International, Inc., 242 Va. 333, 410 S.E.2d 635 
(1991); Sanitary Grocery Company v. Steinbrecher, 183 Va. 495, 
499, 32 E.2d 685, 687 (1945) (quoting Moore v. Richmond, 85 Va. 
538, 539, 8 S.E. 387, 388 (1888)); Wood v. Woolfolk Properties, 
Inc., 258 Va. 133, 515 S.E.2d 304 (1999). 

Evidence of other incidents, injuries or problems IS 
admissible to show notice. 

“Evidence of other similar accidents or occurrences, when 
relevant, is admissible to show that the defendant had notice and 
actual knowledge of a defective condition; but it is well settled 

that evidence of prior accidents or occurrences is not admissible 
and can have no effect in establishing the defendant’s knowledge 
of a danger unless the plaintiff shows that those prior accidents or 
occurrences happened at substantially the same place and under 
substantially the same circumstances, and had been caused by the 
same or similar defects and dangers as those in issue, or by the 
acts of the same person.” Spurlin, Administratrix v. Richardson, 
203 Va. 984, 989, 128 S.E.2d 273, 277 (1962).

No evidence or argument which suggests or implies 
that the plaintiff consented to or agreed to accept the 
risk of the defendant’s negligence. 

Since the decision of the Virginia Supreme Court in Johnson’s 
Adm’x v. Richmond and Danville R.R. Co., 86 Va. 975, 11 S.E. 
829 (1890), the law in Virginia has been settled that an agreement 
entered into prior to any injury, releasing a tortfeasor from liability 
for negligence resulting in personal injury, is void because it vio-
lates public policy. In Hiett v. Lake Barcroft Community Ass’n, 244 
Va. 191, 418 S.E.2d 894 (1992), the Supreme Court of Virginia 
reaffirmed the holding of and principles set forth in the Johnson’s 
Administratrix decision. 

No evidence or argument regarding the fault or neg-
ligence of any person or entity which would, at most, 
establish only a “concurring cause” and would fail to 
establish a “superseding cause” that would operate to 
protect the defendant from liability. 

The jury must not be invited and encouraged to violate the 
principles of joint and several liability and concurring negligence. 
Under Virginia law, each person or entity whose negligence 
proximately contributes to cause harm is fully liable for the entire 
harm. See Brown v. Parker, 167 Va. 286, 189 S.E. 339 (1937) 
(where the negligence of two drivers concurs in producing plain-
tiff’s injuries each driver is jointly and severally liable, and the 
plaintiff may, at his election, sue them jointly or severally). Civil 
Instruction 4.020 of the Virginia Model Jury Instructions provides 
in very clear terms: “If two or more persons are negligent, and if 
the negligence of each proximately causes the plaintiff’s injury, 
then each is liable to the plaintiff for his injury. This is true even 
if the negligence of one is greater than the negligence of the other 
[others].” VMJI, Civil Instruction No. 4.020 (citing numerous 
Virginia decisions, including Maroulis v. Elliott, 207 Va. 503, 
510, 151 S.E.2d 339, 344 (1966)). “’When the negligence of two 
or more persons concurs in producing a single indivisible injury, 
then such persons are jointly and severally liable, although there 
was no common duty, common design, or concert of action.’” 
Lavenstein v. Maile, 146 Va. 789, 795, 132 S.E. 844, 846 ((1926) 
(quoting earlier decision). It is fundamental Virginia law that 
each joint tortfeasor is held liable for the whole of the damages. 
See, e.g., Freeman v. Sproles, 204 Va. 353, 353, 131 S.E.2d 410 
(1963). A corollary of the foregoing principles is that the neg-
ligence of another person or entity does not exonerate anyone 
else whose negligence has proximately contributed to cause a 
collision; each remains fully liable for the entire harm. “If two 
defendants are negligent one of them can not be exonerated by 
urging and showing the negligence of the other.” Yonker v. Wil-
liams, 169 Va. 294, 299, 192 S.E. 753, 755 (1937) (quoted and 
followed in Richmond Coca-Cola Bottling Works, Inc. v. Andrews, 
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173 Va. 240, 251, 3 S.E.2d 419, 423 (1939)). These principles are 
the natural product of the fact that Virginia common law holds 
that wrongdoers who contribute to cause an injury are each jointly 
and severally liable for the entire harm caused. “Essentially, this 
means that where the damages caused by the wrongful acts of two 
or more persons produce a single injury, both tort-feasors may be 
held liable for the entire amount of the injured person’s damages. 
The law does not attempt to apportion the injury, and each joint 
tortfeasor is held liable for the whole of the damages. This is 
true even though the wrongful acts of the tortfeasors are separate 
and independent. The comparative degrees of negligence of the 
various tortfeasors are not considered, each being held liable for 
the whole of the damages even though the others were equally 
culpable, or contributed in a greater or lesser degree to the injury. 
For these reasons, it is often said that a defendant cannot escape 
liability for his own negligence merely by showing that another 
person was also negligent. Where two or more persons jointly 
participated in the wrong, the plaintiff may, at the plaintiff’s 
election, sue one or some or all of the joint tortfeasors. Further, 
if the plaintiff elects to proceed against the tortfeasors jointly, the 
plaintiff may dismiss or discontinue his action as to one defendant 
without affecting his rights against the remainder.” Charles E. 
Friend, Personal Injury Law in Virginia §14.1 (2005) (footnotes 
omitted) (citing extensive Virginia case law).     

No reference to any expert opinions or purported sup-
port or grounds therefore which have not been prop-
erly and timely disclosed by the defense. 

See Uniform Pretrial Order; John Crane, Inc. v. Jones, 274 Va. 
581, 650 S.E.2d 851 (2007). [See discussion above, however, and 
consider whether you went to push this issue.]

No expert testimony which fails to satisfy all of the 
applicable evidentiary requirements (sufficient foun-
dation, scientific reliability, no accident reconstruction 
testimony, no invasion of the fact-finders role, no testi-
mony purporting to comment on whether the plaintiff 
(or anyone else) has been credible or truthful (nothing 
that suggests there is any scientific way of determin-
ing whether someone is telling the truth, no recitation 
of hearsay of any kind (no hearsay opinions and no 
hearsay “facts”). 

The authorities establishing and applying these principles are 
too numerous and extensive to set forth here, but are set forth in 
the materials for the VTLA’s October 2009 Advocacy Seminar on 
Expert Testimony which can be obtained by contacting VTLA.   

No expert testimony on direct examination regarding 
medical literature that was not timely disclosed or that 
does not comply with the other requirements of the law. 

Bostic v. About Women OB/GYN, P.C., 275 Va. 567, 659 S.E.2d 
290 (2008); Va. Code §8.01-401.1. Consider arguing that medi-
cal literature must be disclosed on the same date as the expert 
disclosure deadline set by the Pretrial Order. [If you plan to take 
this position, make sure you abide by it yourself.]

No references to “collateral sources” (vacation time, 
sick leave, disability benefits, insurance benefits, etc.) 
received or available or potentially available to the 
plaintiff. 

See Schickling v. Aspinall, 235 Va. 472, 369 S.E.2d 172 
(1988); Acuar v. Letourneau, 260 Va. 180, 531 S.E.2d 316 
(2000); Radvany v. Davis, 262 Va. 308, 551 S.E.2d 347 (2001); 
Bullard v. Alfonso, 267 Va. 743, 595 S.E.2d 284 (2004). 

No reference to the financial status of the defendants 
and no reference which suggests or implies that they 
would have to personally pay or bear the burden of 
any judgment (nothing like “it’s lonely when you are 
facing a lawsuit like a lawsuit like this”) (any such 
reference would open the door to introduction of the 
defendants’ insurance coverage). 

In a personal injury action, the worth, size, and financial 
condition of the parties is irrelevant unless punitive damages are 
sought. See Ches. & O. R. Co. v. Ghee, 110 Va. 527, 66 S.E. 826 
(1910); Hamilton Development Co. v. Broad Rock Club, Inc., 
248 Va. 40, 445 S.E.2d 140, 143 (1994). If no claim for puni-
tive damages is asserted, any reference to any Defendant that 
would suggest that the Defendant is a person or entity of modest 
means or to any purported difficulty of satisfying the jury’s 
verdict would be irrelevant to the liability and damages issues 
in this case, would be improperly prejudicial, and should be 
strictly prohibited. It could only serve to improperly invite the 
jury to limit their verdict due to sympathy regarding the alleg-
edly limited wherewithal of the Defendant or due to sympathy 
derived from the financial impact a verdict might have on the 
Defendant. Moreover, any such reference would open the door 
to introduction of evidence regarding the existence and amount 
of the Defendants’ medical malpractice insurance coverage ap-
plicable to the claim asserted in this lawsuit.    

 

No reference to the date that the plaintiff exercised her 
constitutional right to hire an attorney. 

Defense counsel should not be permitted to interrogate plain-
tiff as to when she first considered retaining or did retain counsel 
to represent her in this matter, and any particulars surrounding 
the retention of counsel. The improper prejudicial effect of any 
such questioning would outweigh the probative value (if any). 
Brugh v. Jones, 265 Va. 136, 140, 574 S.E.2d 282, 285 (2003). As 
one court has observed: “Accessing the legal system is normally 
not to be discouraged and, exercising one’s right to utilize the 
legal system within established rules and procedures should 
normally not to be used to attempt to discredit a litigant with a 
jury.” Carlyle v. Lai, 783 S.W.2d 925, 929 (Mo. App. 1989). In a 
similar vein, Texas courts have criticized interrogation as to when 
a plaintiff first considered filing suit, as well as contacting coun-
sel. See Travis v. Vandergriff, 384 S.W.2d 936, 938 (Tex.Civ.App. 
1964, writ ref’d, n.r.e.) (“In the case at bar Mrs. Vandergriff, one 
of the plaintiffs, was being interrogated on cross-examination by 
appellants’ counsel with reference to the question as to when she 
first thought about filing this lawsuit; that question was wholly 
immaterial and irrelevant as to the cause of the injury, as to the 
liability, and as to the amount of damages”). See also Foremost 
Promotions, Inc. v. Pabst Brewing Co., 15 F.R.D. 128, 130 
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(N.D.Ill.1953) (common law and Sherman Act action in which 
court observed that “. . . it is difficult to see how an inquiry into 
the circumstances surrounding the instigation of the action could 
affect the substance of the claim . . . .”). 

Questions regarding the date counsel was retained are doubly 
improper and prejudicial because the plaintiff has no fair oppor-
tunity to rebut the implications and innuendo which they seek to 
create, i.e., that the plaintiff’s claims are not legitimate and hon-
est but rather are the result of an unjustly litigious mindset. The 
actual conversations a plaintiff had with counsel when counsel 
was retained may be directly contrary to this implication. For ex-
ample, a plaintiff may well have said that she really preferred not 
to make a claim, but she was concerned about what to do because 
of her continuing injury. A plaintiff may well have initially told 
her lawyer not to file suit because she hoped she would recover 
quickly and if she did she would just absorb her losses herself in 
order to avoid bringing suit. Yet, these matters cannot be delved 
into because to do so would violate (or waive) the attorney-client 
privilege. Questioning as to the date counsel was retained should 
be barred because it would frustrate the purposes of the attorney-
client privilege, and could not be fully and fairly answered. Even 
if a defendant can articulate some remote, speculative relevance 
of the date counsel was retained, the improper prejudicial effect 
and the distraction and confusion that such questioning would 
create would greatly outweigh any probative value of this infor-
mation. Jurors might conclude that the fact that the court allowed 
such questioning to proceed implies that there is something 
wrong with exercising the constitutional right to seek redress in a 
court of law. 

The jurors might feel that if the court or plaintiff’s counsel 
does not address this implication, then it must be true. Yet an-
other collateral matter would thus be unnecessarily and prejudi-
cially injected into the trial. Moreover, often the reason a plaintiff 
retains counsel is because the defendant’s insurance carrier has 
not been cooperative, has delayed handling of the claim, has 
made an absurdly low offer for the claim, or has denied any 
coverage for the claim. The reason plaintiff retains counsel may 
also be that the plaintiff has been placed in dire financial straits as 
a result of the defendant’s negligence and the continuing lack of 
any compensation for it. Questioning regarding the date plain-
tiff retained counsel therefore naturally “opens the door to” an 
answer and explanation which refers to these matters. The better 
approach would be for the court to close the door at the outset to 
these entirely collateral matters by ruling that questioning regard-
ing the date counsel was retained will not be permitted. In the 
alternative, if such questioning is allowed, then defense counsel 
should be prepared for the fact that he may have opened the door 
to an explanation which may involve mention of the defendants’ 
liability insurance and other matters. 

No reference or argument which suggests or implies 
that the plaintiff is acting improperly in any way by 
filing and seeking to have this claim adjudicated in 
accordance with our lawful and constitutional system 
of justice. No references to “jackpot justice,” “winning 
the lottery,” etc. 

See discussion above. 

No reference to the fact that the recovery by the plain-
tiff would not be subject to federal or state income 
taxation or any other form of taxation. 

The defendants’ counsel should be directed to make certain 
that no reference is made to the fact that personal injury damage 
awards are not subject to taxation or other types of withhold-
ing. Tax and withholding considerations are not relevant to the 
jury’s determination of damages in a personal injury case under 
Virginia law. See Norfolk Southern Railway v. Rayburn, 213 Va. 
812, 195 S.E.2d 860 (1973); Hoge v. Anderson, 200 Va. 364, 106 
S.E.2d 121 (1958). 

No reference to matters and arguments that are irrel-
evant to the case, that are not based upon or supported 
by any evidence in the case, would serve no proper 
purpose, and/or would invite the jurors to make find-
ings or reach conclusions or arrive at their verdict in a 
manner contrary to the law. 

Obviously, evidence is not admissible unless it is probative 
on some issue that is relevant to the case. Argument that invites 
the jurors to decide the case on some basis contrary to the law is 
obviously improper. Do not allow the defense to inject contribu-
tory negligence or assumption of the risk or failure to mitigate 
damages concepts into the case in a lawsuit where contributory 
negligence or assumption of the risk or failure to mitigate damag-
es are not pleaded or are not supported by any evidence. Do not 
allow the defense to argue that the plaintiff necessarily accepted 
the risks that are inherent in snow tubing since that argument is 
directly contrary to Virginia law. Nelson v. Great Eastern Resort 
Mgmt., 265 Va. 98, 574 S.E.2d 277 (2003). Consider and decide 
what issues of these various types are presented in your case, 
raise them by motion in limine, and be prepared to meet them 
again at trial. 

No reference or argument contending that the medical 
care provided to the plaintiff after the collision was not 
reasonable in cost, was not medical necessary, or was 
not caused by the collision (if there is no support for 
any such contentions). 

If there is no support for any of these arguments they should 
not be allowed at trial. It is proper for the trial court to eliminate 
from the case any defenses or contentions for which there is no 
support. See Ford Motor Co. v. Benitez, 273 Va. 242, 639 S.E.2d 
203 (2007).  
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Additional
Resources

Additional resources
“Motions • in Limine, Voir Dire and Jury Selection,” by Irvin V. 
Cantor, William B. Kilduff and David Ball, Handling an Automo-
bile Negligence Case in Virginia, West Group with Virginia Trial 
Lawyers Association. 

CLE outline materials, available for members at www.vtla.com
“• Motions in Limine,” by Roger T. Creager and J. Hunt White-
head, 2003 VTLA Tort Law Seminar
“• Motions in Limine,” by Matthew B. Murray and  
John P. Fishwick, Jr., VTLA Advocacy Seminar, 2000

Roger T. Creager is 
an attorney practicing 
with The Creager Law 
Firm, PLLC, in Rich-
mond. He serves on the 
Board of Governors 
of the Virginia Trial 
Lawyers Association, 
the Virginia State Bar 
Council, the Boyd-
Graves Conference, 
and served for six years 
on the Virginia State 
Bar’s Standing Com-
mittee on Legal Ethics. 
He was awarded the 
Courageous Advocate 
Award by VTLA in 
2001. 

www.creagerlawfirm.com
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Provisions Regarding Local Rules 
§ 8.01-4.  District courts and circuit courts may prescribe certain rules  

   The district courts and circuit courts may, from time to time, prescribe rules for their 
respective districts and circuits. Such rules shall be limited to those rules necessary to 
promote proper order and decorum and the efficient and safe use of courthouse facilities 
and clerks' offices. No rule of any such court shall be prescribed or enforced which is 
inconsistent with this statute or any other statutory provision, or the Rules of Supreme 
Court or contrary to the decided cases, or which has the effect of abridging substantive 
rights of persons before such court. Any rule of court which violates the provisions of this 
section shall be invalid. 

The courts may prescribe certain docket control procedures which shall not abridge the 
substantive rights of the parties nor deprive any party the opportunity to present its position 
as to the merits of a case solely due to the unfamiliarity of counsel of record with any such 
docket control procedures. 

HISTORY: Code 1950, § 8-1.3; 1970, c. 366; 1977, c. 617; 1999, c. 839; 2000, c. 803.

NOTES: REVISERS' NOTE 

Section 8.01-4 comports former § 8-1.3 with the 1973 district and circuit court 
reorganization acts. The phrase in former § 8-1.3 "the orderly management of court 
dockets" was omitted because it might lead to promulgation of local rules which would 
create lack of uniformity in procedure. 
   Former § 8-4.3 (Order for medical examination...) has been deleted since in substance it 
has been incorporated in Rule 4:10.              --------------------- 

Rule 1:15. Local Rules of Court

   (a) Whenever a local rule is prescribed by a circuit court it shall be spread upon the 
order book and a copy with the date of entry shall be forthwith posted in the clerk's office, 
filed with the Executive Secretary of the Supreme Court, and furnished to attorneys 
regularly practicing before that circuit court; and whenever an attorney becomes counsel of 
record in any proceedings in a circuit court in which he does not regularly practice, it shall 
be his responsibility to ascertain the rules of that court and abide thereby. The clerk shall, 
upon request, promptly furnish a copy of all rules then in force and effect. 

(b) Whenever a local rule is prescribed by a circuit court providing for the orderly 
management of the civil docket by use of the praecipe system, the praecipe shall be 
substantially in the form appearing in the appendix of forms at the end of this Part One. 

(c) Whenever a local rule is prescribed by a circuit court providing for the submission of 
instructions prior to trial, such local rule shall be substantially in the form appearing in the 
appendix of forms at the end of this Part One. 

(d) The chief judges of the circuit and juvenile and domestic relations district courts shall, 
on or before December 31 of each year, furnish the Executive Secretary of the Supreme 
Court current general information relating to the management of the courts within each 
circuit and district. This information shall be assembled and published electronically by the 
Executive Secretary.
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