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Miscellaneous Torts

The Wheels & Justice
An Injured Virginia Biker’s Journey
by Douglas K.W. Landau
Rob Adams
The number of bike racks at new Washington, DC-area Metro stations and
the expansion of bike-share programs are but two indicia of the increasing
popularity of commuting, exercising, traveling, and racing on two wheels in
Virginia. This “green mode” of transportation fits well with the Commonwealth’s numerous bicycle-friendly parks, “rails-to-trails,” and bike paths.
However, growth in two-wheeled travel has also resulted in an increase in
injuries and fatalities.1
Bicyclists now account for 0.6 percent of daily commuters in the United
States, up from 0.4 percent in 2000.2 Richmond, ranked 13th for the number
of bicycle commuters in U.S. cities with a population of 200,000 or more,3
will host the world championship for bicycle racers in 2015.4 Bike-friendly
infrastructure, including busses equipped to carry bicycles on special racks,
and third generation bike sharing systems5 that allow cyclists to rent bikes
with their debit or credit cards at computerized kiosks, have helped to promote
cycling as a way of life in Virginia.
When Smart Bike first began operations in the Washington, DC, Metropolitan area in 2008, there were 120 bicycles spread out among 10 bike stations.6
By 2011, Capital Bikeshare had replaced Smart Bike and offered 1,100 bicycles spread across 116 bike stations, including those in Virginia.7 During the
first year of Capital Bikeshare’s program, members completed more than one
million rides.8 Unfortunately, with this increase in two-wheeled activity also
comes a concomitant increase in motor vehicle accident, defective product and
premises liability cases.

Vehicle crashes

While the bicycle will almost always lose in a crash with a car, bus, or truck,
bicyclists are governed by the same rules of the road as motorists under the
Virginia Code. Unlike runners, who often run against traffic, bikers ride with
traffic, which makes them vulnerable to being struck from behind or being
overtaken and cut off in a right turn by truck or van. Virginia statutes indicate
that a cyclist has the same rights and responsibilities as a motorist in the Commonwealth. Virginia Code §46.2-800 states explicitly:
Every person riding a bicycle . . . on a highway shall be subject to
the provisions of this chapter and shall have all of the rights and
duties applicable to the driver of a vehicle, unless the context of
the provision clearly indicates otherwise.9
However, despite the seeming symmetry here, the actual effect is not so
balanced. Contributory negligence is fatal to many bicycle injury claims. The reported verdicts and awards in Virginia Lawyers Weekly show some discrepancy;
out of the 14 bicycle cases that went to trial, nine resulted in defense verdicts.10
However, an additional eight cases settled, providing some compensation for the
cyclists. Even when a cyclist overcomes the difficulty of Virginia law and proof
at trial, case law is replete with examples of trial judges reversing jury verdicts.11

Doug’s law firm has held numerous Bike Safety Days in
conjunction with the Virginia Trial Lawyers Foundation.
Through these programs, hundreds of students have received free bike helmets after hearing about the importance
of wearing helmets to prevent head injuries while riding.
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The Supreme Court of Virginia has reversed
trial courts on several occasions, however.
The outdated doctrine of pure contributory
negligence is a primary hurdle for cases on behalf
of a biker injured on the road. Unlike all the modern jurisdictions which have evolved to embrace
comparative fault, the Commonwealth artificially
requires perfect conduct and prescience on the part
of injured plaintiffs before they can submit their
case to the jury. In Jennings v. Welch, a car hit a
13-year-old boy (who was presumed incapable of
negligence), at dusk. The boy knew he was required
to follow statutory guidelines while riding his
bike, yet he failed to have a light on his bicycle. A
defense verdict resulted.12 The Supreme Court of
Virginia does allow some leniency with children,
holding that a motorist owes a child under the age
of 14 a higher duty of care. The High Court recognized children under 14 are more prone to unpredictable behavior, such as turning out into the street
without warning.13 However, the same court noted
that a motorist owes only a normal duty of care
when the bicyclist is 14 or older, because children
of that age “are sensible to the danger [of biking]
and have the power to avoid it[]”.14
Another case that was lost due to contributory
negligence involved a car striking and killing a
7-year-old boy. Despite witness accounts that the
driver should have been able to see the boy riding
up a side street, the boy failed to stop at a stop sign
and his family was barred from recovery.15 The
Supreme Court of Virginia held that both evidence
attesting to whether the motorist kept a proper look
out and evidence determining whether the cyclist
was guilty of contributory negligence are jury questions.16 Despite the young boy losing his claim, the
knowledge that contributory negligence is a jury issue is crucial in deciding whether to take the claim
to trial; would jurors believe your client had acted
reasonably? Also, contributory negligence as a jury
question is a powerful tool when looking to settle
with the other side, since without “comparative
fault,” Virginia is an “all or nothing” proposition
jurisdiction.
Crosswalk cases can also present a challenge to
counsel representing an injured cyclist. The solid
lines seem to indicate a “safe zone” to walkers,
joggers, skaters, and bikers within their borders.
But the Supreme Court of Virginia has held that a
bicyclist has a duty to look both ways for approaching traffic before entering a crosswalk.17 That Court
did note that the bicyclist is not required to look for
traffic that is stopped, only traffic that is approaching.18 The Court explained that a bicyclist who
carelessly undertakes to cross without looking . . .
is guilty of negligence []”.19 Even in cases where
the crosswalk is a continuation of a “rails-to-trails”
or other bike path, the bike rider still has to use the
care required, and to be on the lookout for those
motor vehicles making a “right on red” while them-

selves proceeding through the crosswalk with the
white “walk” sign illuminated. The white pedestrian crossing lines, crossing light, and stop line do
not give the cyclist “carte blanche” to cross without
checking for turning vehicles. Likewise, if a cyclist
crossing within the white lines of a bike trail after
being “waived thru” by the motorist in the closest
lane, is struck by another motorist in the next lane,
such an injury claim would have a hard time getting
to a jury in the Commonwealth.
Despite the rules of the road laid out for bicyclists in the Virginia Code, violation of a statute
does not preclude the biker from recovery. The
Supreme Court of Virginia denied a violation of
statute contributory negligence argument by a
defendant truck driver in a case where the motorist
struck a cyclist at night without a light, as required
by statute.20 The Court held that for a violation of
statute defense, the defendant driver has to prove
that the violation of the statute by the bike rider
was a proximate, direct, and efficient cause of the
accident.21 Similarly, a racing bike rider’s failure
to have the factory-issued side reflectors would
not likely be a subject of defense commentary in
a straight on rear-ender crash, as the lack of lights
would not be a cause of the impact. Sometimes
the Virginia Code will directly address the issue
of contributory negligence, as seen in the statute
allowing municipalities and counties to impose a
helmet requirement for children age 14 or younger.
The statute specifically states that a “[v]iolation of
any such ordinance shall not constitute negligence,
or assumption of risk, be considered in mitigation
of damages of whatever nature, be admissible in
evidence, or be the subject of comment by counsel
in any action for the recovery of damages” stemming from a bicycle incident.22 It is important to
know the wording of the applicable statutes in a
bike injury claim in case they contain a similar
“violation does not equal negligence” clause.

New three-foot statute

A new Virginia statute, §46.2-839, requires a
vehicle overtaking a bicycle to “pass at a reasonable speed at least three feet to the left of the overtaken bicycle” and not to proceed to the right side
of the road “until safely clear of [the] overtaken
bicycle”.23
This new law should lead to a reduction in “side
swiping” accidents and allow enough space for
motorists and bikers to safely “share the road.”
Whether an injured cyclist would be able to use this
new statute to argue “negligence per se” remains to
be seen, as it only became effective July 1, 2014.
However, if the physical or other proof supports the
fact that the driver was less than three feet away
from the cyclist or encroaching the bike lane without excuse, then evidence tends to suggest that a
Virginia trial court can, and should, instruct the jury
on the motorist’s negligence per se. However, proof
of violation of the “three-foot rule” will be difficult
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without video, skid marks, yaw marks, debris field,
GPS, or other physical proof to buttress the party
and other eyewitness testimony.
In a case where a cyclist was travelling in
Loudoun County with friends ahead and behind
and claimed to have been knocked off his bicycle,
resulting in a broken ankle, the defendant denied
any contact. In this early morning incident, the
defendant claimed that the bikers were riding two
abreast, blocking the road, and that when she went
by, the plaintiff must have drifted off to the “soft
shoulder” and then fallen. However, while there
were no eyewitnesses to the crash, the first rider
back had been cut by the defendant’s passenger side
mirror, receiving several stitches as a result. In fact,
he still had her mirror, which came off in the first
impact, before she even struck the second cyclist,
our client. The author conducted videotaped “scene
depositions” of the investigating officer, the defendant, and her father (the car owner), which enabled
plaintiff’s counsel to eliminate the liability defenses
and demonstrate that the motorist came within less
than three feet of the injured rider and his friend.
Though Virginia does not yet have a case addressing this statute, the Supreme Court of Iowa applied a similar standard to a motor vehicle statute.
The statute required an automobile passing another
automobile to not return to the original lane of traffic until the automobile is at least 30 feet in front
of the vehicle that was overtaken. The court held
that a violation of this statute was negligence per se
because the statute provided a positive direction.24
The new Virginia statute might also help cyclists
in claims against truck drivers. Trucks have “blind
spots,” wide turn radii, and difficulty stopping
quickly. Virginia courts do not afford bicyclists
more protection. In Richmond Circuit Court, when
a truck driver applied his turn signal and made a
right turn, cutting off and hitting a bicyclist who attempted to ride past the truck through the intersection, the case resulted in a defense jury verdict.25
This result is not surprising because the bicyclist
acknowledged the truck was signaling a right turn
and the cyclist made no effort to avoid the collision
by continuing through the intersection. The cyclist
alleged the right turn was illegal, and therefore the
truck driver was negligent. However, the Court
found the cyclist assumed the risk of riding through
the turn path of the truck.
Under Virginia’s strict doctrine of “Assumption
of the Risk,” a cyclist may also be precluded from
any recovery when injured in a trucker’s “blind
spot.” A Minnesota case shows how the courts have
been lenient with truck drivers in these tragic situations. In the Court of Appeals of Minnesota, a truck
driver was found not negligent when his semitruck, stopped at a red light, had its right turn signal
on and subsequently collided with a bicyclist. The
bicyclist pulled up beside the truck, which was
positioned to make a wide right turn. The cyclist

stayed in the truck’s blind spot as both the truck
and bicycle began to move forward when the light
turned green. The truck collided with and killed
the bicyclist. The Court determined that the truck
driver acted reasonably and found the bicyclist to
be negligent, barring a wrongful death recovery.26
Because the truck driver’s testimony described taking all the precautions expected of a large vehicle
turning right, and the fact that the bicyclist was in
the blind spot the entire time, the Court ruled the
truck driver was not negligent.
Since Virginia treats bicyclists as motorists, the
same result would likely occur in the Old Dominion. The ability of a bicycle to fit beside a car in
a turn lane does not give the bicyclist the legal
“right of way” to continue through a light in front
of turning traffic. While it is unclear how the court
would handle a similar case if the bicyclist were in
a marked bike lane going straight ahead. However,
there is a Virginia Circuit Court case in which a
bicyclist in an unmarked bike lane was overrun by
a city bus. The court found that the bicyclist exercised reasonable care because he stopped at lights
behind the bus to observe turn signals; he made
sure he had an adequate line of sight forward; and
he maintained a safe distance between himself and
both moving traffic and parked cars. The bus driver
turned sharply into this bike lane without looking
for bicyclists or other motorists. The Richmond
Circuit Court found the bus driver negligent and assigned no contributory negligence to the cyclist.27
Cyclists in Virginia also need to be cognizant of
using turn signals when they intend to turn. The
Supreme Court of Virginia upheld a defense verdict
where a motorist rear-ended a cyclist because the
cyclist did not signal the turn he made in front of
the motorist.28 The Court emphasized the fact that
the bicyclist is required to operate as a motorist
on the road. The Court also noted that bikers are
afforded the same protections as other motorists,
but are also required to comply with the rules of the
road, to include signaling a turn. This is consistent
with the Code of Virginia, requiring cyclists to
signal their intentions to fellow motorists.29

Products liability

Defective bike frames, components, and helmets have resulted in cases against manufacturers
and suppliers. Virginia courts apply §388 of the
Restatement (Second) of Torts for failure to warn in
a product liability case.30 Virginia has not adopted
section 402a of the Restatement (Second) of Torts,
removing strict liability from the realm of product
liability tort claims involving bicycle products. This
puts the onus on the plaintiff to show that:
1. the manufacturer knows or has reason to
know that the product is or is likely to be dangerous for the use for which is it supplied;
2. the manufacturer has no reason to believe that
those for whose use the product is supplied
will realize the dangerous condition; and
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3. the manufacturer fails to exercise reasonable
care to inform users of the product’s dangerous condition or of the facts which make it
likely to be dangerous.31
One successful bicycle product liability claim in
the Commonwealth stemmed from the misrepresentation of a bicycle frame. The plaintiff purchased a bicycle sold as an “All Terrain Bicycle.”
In actuality, it was a city bike frame. When the
plaintiff hit a muddy patch on a bike path, the bike
wheel stuck, the frame distorted, and the bicyclist
was thrown from the bike; he suffered a broken
back and became a paraplegic. This case settled
for $1.65 million because the bicycle manufacturer
knew the city bike frame was sold as an “all terrain
bicycle,” resulting in frame instability and causing the plaintiff’s injuries.32 The manufacturer was
culpable because the company knew the frame was
not appropriate for all terrain use, despite advertising it for that purpose. The company was aware of
the dangers facing purchasers who would have used
the bicycle in “off road” cycling, and the defendant
failed to warn the cyclists of the danger. Had this
case gone to trial, it likely would have succeeded
under “breach of implied warranty of merchantability” as well, since the bicycle sold as an “all terrain
bike” was not an all terrain bike, and it was not fit
for the purpose sold, nor was it fit for other off-road
usage.
Another case involved carbon fiber spokes that
shattered when any lateral force was applied to
them. Because of defective installations, these
spokes were unnecessarily exposed to lateral
forces, causing them to shatter during normal bike
rides. The manufacturer had notice, as evidenced by
internal company memos, and nevertheless failed to
warn purchasers. The cyclist, who crashed when his
spokes shattered, recovered a verdict for $286,651
due to the defective design and failure to warn.33
While there is no recorded case law concerning
express warranty disputes with bicycles in Virginia,
counsel must be prepared to show that the express
warranty made was a basis of the bargain.34 Without
strict liability in product defect cases, Virginia
plaintiffs have a difficult burden of showing both
manufacturer knowledge and failure to warn.

Computer program liability

With the advent of handlebar-mounted GPS,
watches, HR monitors, altitude and cadence sensors, it will be interesting to see if there are computer- and/or program- related claims. There has
already been one case against Strava (www.strava.
com) for a cyclist who tried to equal the record
time for a specific route. Strava provides a velocity
and GPS tracker for cyclists who want to compare
their rides to others on the same courses. It allows
bicyclists to input their route times into an online
database for other cyclists to see (and try to meet
or exceed). Strava would designate the fastest rider
for specific routes as the “King of the Mountain,”

a revered title. The cyclist in this claim was killed
on a descent while going 49.3 mph, drifting into
another traffic lane, and colliding with a car in a
posted 30 mph speed zone.35 Even in a more liberal
jurisdiction like California, this case was dismissed
on summary judgment.36 The court found the cyclist
assumed the risk of biking and bicycle racing, even
when it was against a posted computer program
time on this course.
Applying these same facts to Virginia law, a
similar outcome is likely. First, the assumption of
the risk defense upon which the California court
relied would likely bar recovery in Virginia as well.
In Virginia, assumption of the risk is dependent on
whether the plaintiff “fully understood the nature
and extent of a known danger and voluntarily
exposed himself to it”.37 Because the cyclist in this
case was an experienced rider who had made this
trip before under similar circumstances, reasonable minds would likely find the cyclist knew the
dangers and accepted the risk. The Virginia cyclist’s
claim would also likely fail because of contributory negligence. Here, the cyclist departed his lane
of travel into the oncoming traffic lane, directly
causing his accident. Under Virginia law this likely
meets the threshold of being “a cause” of the crash.
In this case, the cyclist was both speeding (almost
20 mph over the speed limit, which is nearly “reckless driving” in the Commonwealth), and riding
in the wrong lane of travel. Virginia statutes treat
bicycles the same as motor vehicles, and they also
require bicyclists to ride on the immediate right
side of the road unless performing a pass or a left
turn, neither of which this unfortunate biker was
doing at the time of the crash.
The defendant would likely show that violating
the speed limit and the proper lane statute each
were proximate causes of the accident that would
bar the cyclist from any recovery. It is unlikely a
claim against a product similar to Strava’s would
lead to a favorable result for the injured plaintiff
under Virginia law.

Digital footage

The increase in popularity of helmet- and handlebar-mounted cameras cuts both ways. They record
accidents, but they may also cause them, through
“distracted cycling.” Helmet and handlebar cameras
like “GoPro” and Garmin Virb Elit can also present
an interesting challenge to personal injury actions
in Virginia, because not only do they show the accident and actions of the defendant, they may also
capture contributory negligence on the part of the
bicyclist.
In Washington, D.C., a bicyclist’s helmet-mounted camera recorded a motorist verbally harassing
the biker and the subsequent collision between
them. While the video proved beneficial in obtaining a conviction for assault on the bicyclist, there
was no resulting civil case, perhaps due to the District of Columbia being a contributory negligence
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jurisdiction. The handlebar camera captured also
the bicyclist banging his hand on the side of the
truck leading up to his accident.38
Had this occurred in Virginia, the case presents
interesting arguments for both the cyclist and the
truck driver. The new Virginia statute requires a
motor vehicle to pass bikers at a distance of at least
three feet. Here, however, the truck driver appeared
to overtake the cyclist at fewer than three feet. This
is evidenced by the cyclist’s ability to reach out and
hit the truck with his hand. This would allow the
cyclist to request a negligence per se instruction.
However, Virginia statutes also require bikers to
ride in the extreme right side of the road, and this
cyclist was in the middle lane of a three-lane road
despite having a clear right lane to ride in. Again,
as mentioned above, Virginia requires contributory
negligence to be a proximate cause if it is to bar
recovery. In this helmet camera recorded collision,
that would not likely be the case because the truck
had ample space in the far left lane to pass the
bicyclist without hazard and the bicyclist’s failure
to ride to the far right did not proximately cause the
accident. The cyclist’s case would also come under
attack because of contributory negligence. Because
the cyclist had space to maneuver away from the
truck, but instead reached out to physically hit the
truck multiple times leading up to the collision, a
jury could find that the cyclist contributed, at least
in part, to the collision.

Premises liability

Dangerous road surfaces can lead to claims
where there is evidence of erosion, potholes,
washout, or other defective features. As with most
premises cases, the injured cyclist’s counsel will
have to show “notice.” The injured biker’s counsel must show the premises owner, management
company or operator knew (or should have known)
of the dangerous condition so as to have a reasonable opportunity to fix it or warn of its existence. If,
for example, a pothole opened up moments before
a bicycle commuter crashed into it, there may have
been insufficient notice for the landowner to have
remedied the situation. However, if water continually accumulated due to haphazard maintenance
and repair, and the freezing and thawing cycle lead
to erosion of the travel surface over many months,
the premises owner may be deemed to have had
“constructive notice” of the dangerous condition
such that the injured biker can present a claim in
court. In some cases, bike group web sites and
posters in the vicinity of the crash have generated
witnesses who supported prior notice, other crashes
or “near misses.”
Another major challenge for premises liability
claims for injuries caused to a cyclist is assumption
of the risk. In Fairfax County, a bicyclist sued a
construction contractor after the cyclist slipped on
gravel left over from pathway repair. The jury determined gravel on the road is a risk associated with

bicycling and rendered a defense verdict.39 While
this might seem unfair to cyclists, it is the same
approach used for skiers encountering trees and ice
patches, both in Virginia and in other states.40
Premises liability can be difficult to win in
Virginia courts, even when a path design appears
negligent in design, without evidence that the
premises proximately caused the accident. A cyclist
who was struck by a car in the intersection of a
bike path and a road filed a premises liability claim
against the homeowners association.41 The plaintiff presented an expert who testified to two major
flaws in the bike path, along with several other
flaws. First, there were no signs alerting motorists
to crossing bicyclists or pedestrians and no accompanying painted crosswalk.42 Second, there were
insufficient sight lines, preventing bicyclists from
seeing oncoming motor vehicles.43 The expert also
noted the grade of the path was too steep to allow
bicyclists to adequately slow when approaching the
intersection.44
The Supreme Court of Virginia overruled the
trial verdict in favor of the bicyclist because the
defects in the premises were not causally related to
the accident at hand. Instead, the Supreme Court
found the bicyclist’s failure to slow, failure to look
for oncoming traffic, and failure to stop before
entering the intersection caused the accident.45 The
Court went on to state that had the cyclist done any
of those things, he would have noticed the car and
avoided the accident. In court dicta, the Court provided some guidance for what would have made the
premises liability claim successful. First, the ruling
notes if there was evidence that cyclists could not
adequately slow because of the excessive grade of
the path, recovery was possible.46 However, in the
case at hand, the cyclist made no attempt to slow
or stop. Second, if the sightlines prevent cyclists
from seeing the intersection, recovery was possible.47 However, the sightlines, while preventing
the cyclist from seeing the oncoming traffic from a
distance, did provide the cyclist with a view of the
intersection and gave him time to slow and stop his
bicycle prior to entering the intersection. The court
also mentions that had the electrical boxes been
located directly at the intersection, requiring the
cyclist to peer around them to see any oncoming
traffic, recovery might be possible.48 However, the
electrical boxes were placed roughly 15 feet back
from the intersection, providing the cyclist plenty
of view of the road had he stopped at the intersection to look for oncoming traffic.
When taking a biker’s premises liability case it
is important to have evidence showing the bicyclist
took appropriate actions under the circumstances.
Counsel should always visit the scene, make measurements, and take photographs, as the scene can
change between the time of the accident, discovery, and trial. Plaintiffs’ counsel must develop the
evidence to show the premises was negligently
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designed such that even a biker exercising reasonable care for his or her own safety was deprived the
opportunity of traveling safely. In the case of excessively steep grades, bicycle skid marks can prove
the cyclist tried to stop but could not because of the
slope. Also look for inadequate sightlines leading
up to an intersection with the road, because this
can be evidence the cyclist did not have reasonable
notice to slow prior to the intersection. To satisfy
the Virginia court system, you must show the premises proximately caused the accident. Gathering
photographs, measurements, sightlines and “prior
similar” and other evidence can help prove your client’s cycling injury premises liability case.

Dog and pedestrian collisions

Dogs and other animals can present a danger
to bikers, especially when cycle touring alone on
country roads. However, bicyclists in Virginia
face a tough road to recovery because of notice
and assumption of the risk. In Fuller Jr. v. Yates, a
bicyclist, knocked over by a dog running into the
road and causing 20 percent total disability to the
bicyclist’s leg, resulted in a defense verdict.49 The
jury noted the defendant had never seen his dog
chase a bike before and was not watching for his
dog to act this way. When the case was tried, there
was no “leash law” in effect. However, the presence
of a “leash law” would likely not have changed
the outcome because the dog escaped his owner’s
property, as seen in Stout v. Barthalomew.
The Supreme Court of Virginia addressed “leash
laws” when applied to personal injury claims,
recognizing that violating a leash law is negligence. The Supreme Court went further to say “[w]
hen a dog escapes from a pet containment system
designed to keep the dog within the owner’s real
property limits, the owner has not violated [the
leash law]”.50 In doing so, the Supreme Court of
Virginia recognized that an escaped dog was different than a dog willingly allowed to wander without
a leash. The Supreme Court of Virginia noted that
“leash laws” are worded so that they only apply
to dogs that have been willingly allowed off their
leash, and therefore the “leash laws” do not apply
to a dog that has escaped his backyard.
When addressing a loose animal case, counsel
for the injured biker must determine how the dog
came into contact with the bicyclist. If a bicyclist
is knocked over by a dog that was off the leash
because the owner let him off in violation of a leash
law, the bicyclist can show negligence on behalf
of the dog owner. However, if a cyclist is knocked
over by a dog that has escaped his backyard, or
jumped his electric fence, there is not a presumption of negligence against the dog owner. In cases
where the dog escaped, it will be important to show
the dog owner had notice that his dog was prone to
escape, there had been “prior similars” and the dog
owner did nothing to prevent this.
The author was contacted in a case where the

cyclist was training for a charity ride, when he
woke up in a helicopter being transported to a
trauma center for traumatic brain injury. The biker
had no idea how or why he had crashed. However,
upon downloading the data from the cyclist’s GPS
data indicated a sudden lateral movement before his
velocity went to zero. Counsel went to the scene on
foot, and while jogging along the block where the
injured claimant’s bike was found, suddenly heard a
loud bark and then was chased, while on the public
street, by a large dog that had jumped off of the
deck of a house that belonged to its owners. Further
investigation by the author revealed that neighbors
were aware of this aggressive dog’s dangerous
tendencies and prior interactions with bikers, joggers and others legally on the street. When counsel
made a call to the bike shop that was storing (and
eventually going to be repairing the expensive
touring bike), the mechanic confirmed that the
property damage was consistent with being struck,
laterally, by a large animal, as opposed to higher on
the frame by a motor vehicle. This case underscores
the importance of modern technology, scene visits
and complementary physical evidence in helping to
prove up a dog attack case.
Bicyclists have recovered in arbitration over
loose dog collisions.51 In one instance, the dog
owner had several dogs and was well aware of their
tendency to chase bicyclists. It was this notice that
swayed the arbitration in favor of the bicyclist.
Especially when there are bike paths through residential neighborhoods, and both cyclists and people
walking their dogs are in close proximity, the likelihood of an attack increases. A startled dog may
snap and a frightened cyclist may veer and strike
a pedestrian or other biker. It is important to use
both visual and audible signals when coming upon
a dog, pedestrian, slower moving biker, skater, or
other person in the vicinity of the path. In addition
to calling out verbal instructions and warnings, use
of a bell or other audible sound can increase safety
on a bike path.
Pedestrians have rights too. When the path is
shared among bikes and pedestrians, Virginia
law requires bicyclists to give the right of way to
pedestrians.52 It also requires bicyclists to give an
audible warning to pedestrians when the bicyclist
overtakes them.53 The importance of abiding by this
statute is shown in a verdict favorable to a bicyclist
who ran over a pedestrian on a shared-use path.54
Because the biker gave a verbal warning stating he
was going to pass on the right instead of the traditional left, the pedestrian had the ability to avoid
the bicyclist.

Conclusion

Bicycle cases in Virginia can present quite a
challenge because of the affirmative defenses of
contributory negligence and assumption of the risk.
Furthermore, in premises liability cases, proving
notice can be an insurmountable hurdle. Lastly, in

37

38

The Journal of the Virginia Trial Lawyers Association, Volume 25 Number 3, 2015

bike product cases, the absence of strict product
liability requires plaintiff’s counsel to bring claims
upon breach of warranty and negligence. When
taking a bicycle injury case, it is important to visit
the scene, examine the bicycle and its components,
and make sure the injuries mesh with the physical
and eyewitness evidence. Physical evidence such
as skid marks, yaw marks, debris fields, and video
recordings are excellent sources for substantiating
your client’s and witnesses’ testimonies. Downloading computer GPS information may also yield
critical evidence supporting the injured biker’s
claims. As more Virginians use two wheels to get
in shape, commute, race, and sightsee, there will
be more injuries and more people resorting to the
courts to sort out responsibility for the harms and
losses sustained.
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